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This,  the  Civil  Code,  must,  in  the  main,  speak  for  itself. 
There  is  so  much  urgent  labor  to  be  performed  by  the  Commis- 
sion before  the  meeting  of  the  Legislature,  that  a  more  elaborate 
exposilion  must  be  left  to  a  future  occasion.  It  contains  four 
grand  Divisions.  These  are  divided  into  Parts,  Parts  into  Titles, 
Titles  into  chapters,  chapters  into  articles,  and  the  whole  is 
sectionized  consecutively,  from  the  beginning  to  the  end  of  the 
Code.  Sections  have  been  left  in  blank  at  the  end  of  each  chap- 
ter and  article,  for  future  declaration  of  rules  or  amendments. 

Our  Act  adopting  the  Common  Law  of  England  (Stats.  1850, 
219)  is  as  follows  :.  *'  TAe  Common  Law  of  England,  so  far  as  it 
is  not  repugnant  to,  or  inconsistent  with,  the  Constitution  of  the 
United  States,  or  the  Constitution  or  laws  of  the  State  of  Cali- 
fornia, shall  be  the  rule  of  decision  in  all  the  Courts  of  this 
State."  The  Courts  hold  that  this  Act  does  not  mean  Common 
Law  of  England,  but  of  the  United  States — '*  American  Commbn 
Law ;"  the  Common  Law  of  England,  as  modified  by  the  respec- 
tive States.  There  are  as  many  authoritative  modifications  as 
there  are  States  in  the  Union.  Rules  upon  the  same  subjects 
differ  much  in  different  States.  When  they  so  differ,  or  when 
they  need  modifications  to  suit  our  conditions,  the  Court,  not  the 
Legislature,  establishes  the  law.  59     ^^^^     U  TT  S« 

11/95    ^^       ^J'il 
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\v  PREFACE. 

This  *'  unwritten  "  law  is  a  system  quite  complete,  but  its 
expression  is  most  fragmentary.  It  is  found  scattered  through- 
out thousands  of  volumes  of  English  and  American  reports  and 
digests,  from  the  Tear  Books  down  to  the  present  time.  The 
Civil  Law,  with  Mexican  modifications,  prevailed  in  this  l^tate 
up  to  the  time  of  the  adoption  of  the  Common  Law.  The  his- 
tory of  civilization  does  not  furnish  a  parallel,  of  placing  upon  a 
conquered  people  a  whole  system  of  *'  unwritten  ^'  laws,  foreign 
to  them  and  their  language,  and  which  could  only  be  found 
by  searching  out  its  disintegrated  elements.  The  Legislature 
has  never  provided  for  a  translation  of  the  Common  Law  into 
Spanish.  The  citizen  and  the  lawyer  alike  complain  over  the 
want  of  a  condensed  methodical  expression  of  the  law.  The 
Civil  Code  of  New  York — a  monument  of  legal  wisdom  and 
patient  industry — is  a  collection  of  Common  Law  ruleg  and 
principles,  combined  with  a  consolidation  of  statutes  like  our 
own,  all  concisely  stated,  logically  and  harmoniously  arranged, 
in  order  of  subjects  corresponding  to  Blackstone's  Commen- 
taries. We  "supply  the  defect"  in  our  Act  adopting  the 
Common  Law,  by  specifying  the  general  rules  already  embraced 
in  its  very  general'  terms,  and  for  this  purpose  avail  ourselves  of 
the  exhaustive  labors  of  the  New  York  Commission.  Most  of 
our  statutes  have  been  taken,  from  time  to  time,  from  sister 
States,  and  mostly  from  New  York.  The  chapters  on  Special 
Partnerships  (Stats.  1870,  123)  and  Acbption  of  Children  (Stats. 
1870,  530)  were  taken  bodily  from  the  Civil  Code  of  New  York. 

The  sharp  lines  between  statute  law  and  the  Common  Law, 
remaining  unexpressed  in  Code  form,  are  toned  down.  The  Code 
and  the  Common  Law  are  but  harmonious  parts  of  one  system, 
differing  only  in  name — ^in  the  terms  employed,  indicating  the 
different  modes  of  adoption. 

The  work  of  revising  such  of  our  statutes  as  pertain  to  this 
Code,  and  giving  them  conciseness  in  harmony  with  the  general 
style  of  that  Code,  and  of  incorporating  them  in  their  appro- 
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priate  places,  has  been  performed  with  all  reasonable  care.  The 
law  on  marriage  and  divorce  has  been  more  fully  declared;  the 
distinction  between  sealed  and  unsealed  instruments  has  been 
abolished ;  married  women  authorized  to  convey  separate  prop- 
erty without  the  signatures  of  their  husbands;  conveyances  and 
acknowledgments  simplified,  and  all  parts  of  the  Code  made  to 
harmonize  with  these  changes.  It  is  believed  that  in  the  main 
the  work  is  well  done.  Doubtless  some  defects  or  omissions  will 
be  discovered  on  final  examination  after  printing  as  a  whole, 
which  the  Commission,  Committee  or  Examining  Board  will  cor- 
rect before  presentation  to  the  Legislature  in  bill  form. 

The  Code  can  be  considered  and  be  accepted  or  rejected  as  a 
whokj  or  those  Acts  of  our  statutes  which  have  been  revised  and 
incorporated  into  the  Code  can  be  considered  and  passed  by 
themselves.  The  Legislature  can  take  its  choice  as  between  the 
whole  volume  or  the  revised  Titles  from  the  statutes.  Alternate 
bills  can  be  prepared  to  carry  out  either  plan.  Those  who  choose 
to  follow  the  Commission  through  this  Code  should  obtain^  copy 
of  the  New  York  Civil  Code,  as  a  better  means  of  testing  the 
accuracy  of  our  work.  Its  numerous  references  to  leading  cases, 
in  which  the  particular  principle  declared  has  been  adjudicated, 
and  the  copious  notes,  afibrd  the  highest  guarantee  of  the  cor- 
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rectness  of  that  work. 

We  make  acknowledgments  to  Judges  0.  C.  Pratt,  S.  H.  Dwi- 
neile,  E.  D.  Sawyer  and  T.  Reed ;  also,  to  Messrs.  Williams  and 
Thornton,  S.  Wilson  and  J.  B.  Harmon,  for  examinations  and 
suggestions  concerning  some  portions  of  the  work^ 
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JNO.  C.  BURCH, 

CREED  HAYMOND, 

Commissioners. 
Office  Revision  Commission, 
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STATE  OF  CALIFORNIA. 


IN   FOUR   DIVISIONS. 


THE 


CIYIL     CODE 


OF  THB 


STATE  OF  CALIFORNIA. 


AN  ACT 

TO   ESTABLISH  A  CIVIL  CODE, 


The  People  of  the  State  of  California^  represented  in 
Senate  and  AssefMy^  do  enact  as  follows : 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Sicnoir  1.  Title  of  Code. 

2.  When  to  take  effect. 

3.  DeftDitioD  of  law. 

4.  Action  of  eoyereiga  power. 

5.  The  oommdn  law  the  role  of  docision. 

6.  Two  kind«  of  common  law. 

7.  No  common  law,  where  the  law  is  declared  by  this  Code. 

8.  Two  kinds  of  oiril  righta. 

9.  Rights,  how  modified. 
10.  Dirisions  of  this  Code. 

Section  I.    This  Act  shall  be  known  as  the  Civil  Code  xiueofOode 
OP  THE  State  of  California. 
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When  to  Sic.  2.    ThU  Godo  shall  take  effect  on  the day 

of ,  eighteen  hundred  and  seventy-two,  at  twelve 

o'clock,  noon. 

N.  T.  C.  C,  See.  3034. 

])«fliiitton  Sec.  S.    Law  is  a  rale  of  property  and  of  oondaot,  pre- 

scribed by  the  supreme  power  of  the^tate. 

N.  T.  C.  0.,  Seo.  3. 

Action  of  Sbo.  4.    The  will  of  the  sovereiirn  power  is  expressed— 

■oreragn  or  r 

powtT.  1.  By  the  Constitution,  which  is  the  organic  Act  of  the 

people. 

2.  By  statutes,  which  are  the  Acts  of  the  Legislature, 
or  by  the  ordinances  of  other  and  subordinate  legislative 
bodies. 

N.  T.  C.  C,  Seo.  5. 

ilUnSS^^      Sec.  5.    The  Common  Law,  as  expressed  in  the  decisions 
deciSoQ^     of  the  English  and  American  Courts,  and  shown  in  the 

records,  reports  and  digests  thereof,  is  the  rule  of  decision 

in  all  the  Courts  of  this  State. 

[New  section.]  Stats.  1850,  219. 

Kon. — Our  Aet,  adopting  the  eommon  law  of  England 

(SUts.  1850,  219),  is  as  follows: 

"  The  common  law  of  England,  so  far  as  it  is  not  repog- 
nant  to,  or  inconsistent  with,  the  Constitation  of  the  Unitol 
States  or  the  Constitution  or  laws  of  the  State  of  California, 
shall  be  the  rule  of  decision  in  all  the  Courts  of  this  State." 

A  strict  constmctiun  of  the  words  "  common  law  of  Eng- 
land," would  hare  required  Courts  to  follow  the  English 
rule,  when  in  conflict  with  the  American  ;  jet  it  is  beliered 
that  the  latter  has  had  a  greater  influence  in  our  jnrispm- 
denoe  than  the  former.  The  phrase  "  common  law  which 
is  expressed  in  the  decisions  of  the  English  and  American 
tribunals,"  extends  the  latter  so  as  to  include  the  whole 
body  of  the  common  law,  whether  found  in  English  or  Amer- 
ican decisions,  and  makes  it  conformable  to  the  oonstmetion 
of  that  Act 

Cool.  Bl.  Comm.,  I,  67,  note  3,  is  as  follows : 

'*  The  common  law  includes  those  principles,  usages  and 
rules  of  action,  applicable  to  the  goremment  and  secnritj  of 
person  and  property,  which  do  not  rest  for  their  authority 
upon  any  express  and  positire  declaration  of  the  will  of  the 
Legislature.  (I  Kent,  4(i8.)  The  common  law  of  the  Amer- 
ican States  consists  of  the  common  law  of  England,  as  mod- 
ified by  English  statutes  previous  to  the  colonisation  of 
America,  so  far  as  it  has  been  found  adapted  to  our  altered 
condition  and  oiroumstanoes.  And  those  English  statutes 
passed  afterwards,  at  any  time  prior  to  the  RoTolotion,  which 
were  practically  accepted  and  adopted  in  America,  became 
also  a  part  of  American  common  law.  (See  Van  Ness  ts. 
Pao^ard,  2  Pet,  144;  also,  other  authorities  therein  cited.)" 
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Skc.  6.    The  CommoD  Law  is  divided  into—  TwoUndior 

1.  Pablic  law,  or  the  law  of  Dations. 

2.  DofnesUo  or  moDicipal  law. 

N.  T.  C.  C,  Seo.  4. 

KoTB. — GooL  Bl.  Oomm.,  I,  69,  note  3,  is  m  follows: 

"  Of  the  United  States,  as  a  nation,  there  is  no  common 
law.  The  Federal  Oorernment  is  oomposed  of  soreieign  and 
independent  States,  eaoh  of  whieh  may  hare  its  looal  usages, 
enstoms  and  oommon  law.  There  is  no  prinoiple  which 
penrades  the  Union,  and  has  the  anthoiitj  of  law,  that  is 
not  embodied  in  the  Constitution  or  laws  of  the  Union.  The 
oommon  law  would  be  made  a  part  of  our  federal  system 
only  bj  legislatire  adoption.  (McLean,  J.,  in  Wheaton  ts. 
Peters,  8  Pet,  668,  and  other  authorities  therein  cited.)" 

Sso.  7.    There  is  no  Common  Law  in  any  case  where  no  oommon 
the  law  is  declared  by  thi«  Code.  tK'u?ir 

«*  -»•   M  ^    «       m  declared  by 

N.  T.  0.  C,  See.  6.  this  Code. 

Sko.  8.    All  original  civil  riirhts  are  either —  Tiroundior 

<t    T^.    .  «  clrll  rights. 

1.  Sights  of  person ;  or, 

2.  Rights  of  property. 

xl.  X.  0.  C,  Seo.  7. 

8io.  9.    Bights  of  person  and  of   property  may  be  Rights,  how 
waired,  surrendered  or  lost  by  nergleot,  in  the  cases  pro- 
vided by  law, 

N.  T.  0.  C,  See.  8 ;  Ooakling  ts.  King,  10  N.  T.,  440. 

Sio.  10.    This  Code  has  four  ireneral  divisions :  ^7^i^^ 

this  Code. 

.  1.  The  first  relates  to  Psbsons. 

2.  The  second,  to  Pbopkrtt. 

8.  The  third,  to  Obligations. 

4.  The  foarth  contains  general  provisions  relating  to 
PiasoNs,  Pbopbbtt  and  Obligations. 

N.  T.  0.  C,  See.  9, 


DIVISION   FIRST. 


Part    I.  PERSONS. 

II.  PERSONAL  RIGHTS 

III.  PERSONAL  RELAT[ONS. 

IV.  CORPORATIONS. 


PART  I. 

PERSONS. 

Sbctioh  17.  MiDon,  who  are. 

18.  Periodfl  of  minority,  how  cal  ciliated. 

19.  AdalU,  who  are. 

30.  Status  of  minors,  how  changed. 
21.  tJttbom  child. 

32.  Persons  made  adnlts  bj  other  States,  considered  as  sach  in  this 
State,  when  domiciled  herein. 

23.  Minors  by  the  laws  of  other  State  or  oonntry,  how  considered 

in  this  State. 

24.  Persons  of  nnsoand  mind.  * 

25.  Custody  of  minors. 

26.  Minors  cannot  give  a  delegation  of  power. 

27.  Cannot  hold  offices  of  trust ;  may  of  skill. 

28.  Contracts  of  minors  made  ;  disaffirmed. 

29.  When  minor  may  disaffirm. 

30.  Cannot  disaffirm  contract  for  necessaries. 

31.  Nor  certain  obligations. 

32.  Contracts  of  persons  without  understanding. 

33.  Contracts  of  other  insane  persons. 

34.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

35.  Minors  liable  for  wrongs. 

36.  Not  liable  for  exemplary  damages. 

37.  Minors  may  enforce  their  rights. 

Skc.  17.     Minors  are:  Minors,  who 

are. 

1.  Males  under  twenty>one  years  of  age. 

2.  Females  under  eighteen  years  of  ago. 

Stats.  1864,  155;   Cool.  Bl.  Comm.,  I,  463;  N.  T.  C.  C, 
Seo.  10. 

Seo.  18.    The  periods  specified  in  the  preceding  section  Periods  of 
shall  be  calculated  from  the  first  minute  of  the  day  on   how^eaicu. 
which  persons  are  born,  to  the  same  minute  of  the  corre- 
spondiog  day  completing  the  period  of  minority. 

[19^  seetion.]  Notb. — The  first  second  of  the  prtctding  day  is  the  com> 

mon  law  rule.    (Shars.  Bl.  Comm.,  I,  463  and  note  11.) 

S£C.   11^-     All  other  persons  are  adults.  Aduiu,  who 

are. 
N.  T.  C.  C,  Sec.  11. 
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Stotnsof  Sec.  20.    The  solemnization  of  marriage  of  minors,  as 

changed.       provided  by  Sec.  74,  changes  their  status  from  minors  to 
adnlts. 

[New  section.]  State.  1858,  108. 

Note. — The  statute  embraced  only  females  ;  this  section 
extends  the  priTilege  to  males. 
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Sec.  21.  A  child  conceived,  but  not  yet  born,  is  to  be 
deemed  an  existing  person,  so  far  as  may  be  necessary  for 
its  interests,  in  the  event  of  its  subsequent  birth, 

N.  Y.  C.  C,  Sec.  12 ;  Cool,  Bl.  Comm.,  I,  128. 

Seo.  22.  Persons  made  adults  by  the  laws  of  a  State 
or  foreign  country  in  which  they  were  domiciled,  are 
adults  in  ibis  Slate  when  they  become  domiciled  herein. 

[New  section.]  Story  on  Conflict  of  Laws,  52 ;  Tyler  on  Infancy  and  Co- 

verture, 35. 

Seo.  23.  Minors  by  the  laws  of  another  State  or  for- 
eign country  wherein  they  have  been  domiciled,  are  not 
deemed  adults  under  this  Code,  so  as  to  affect  or  alter 
their  rights  in  relation  to  contracts  made  in  such  State  or 
foreign  country. 

[New  section.]  Story  on  Conflict  of  Laws,  60 ;  2  Kent,  234,  note  C. 

Src.  24.  Persons  of  unsound  mind,  within  the  mean- 
ing of  this  Code,  are  idiots,  lunatics,  imbeciles  and  habit- 
ual drunkards. 

N.  Y.  C.  C,  See.  13. 

Sec.  25.  The  custody  of  minors  and  persons  of  unsound 
mind  is  regulated  by  Part  III  of  this  Division. 

N.  Y.  C.  C,  Sec.  14. 

Sec.  26.     A  minor  cannot  give  a  delegation  of  power. 

N.  Y.  C.  C,  Sec.  15. 

Sec  27.  Minors  cannot  hold  or  exercise  office  which 
relates  to  the  administration  of  justice  or  the  custody  of 
public  money  or  property.  They  may  hold  and  exercise 
those  offices  which  require  only  skill  and  diligence. 

[New  section.]  Tyler  on  Infancy  and  Coverture,  37. 

Seo.  28.  A  minor  may  make  a  conveyance  or  other 
contract  in  the  same  manner  as  any  other  person,  subject 
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onit  to  his  powor  of  disaffirmance  nnder  the  provisions  of 
this  Title,  and  to  the  provisions  of  the  Title  on  Marriage. 

N.  T.  C.  C,  Seo.  16 ;  M^gte  ws,  Walsh,  18  Cal.,  155. 

Sec.  29.  In  all  cases  other  than  those  specified  by  Sees,  when  minor 
80  and  31,  the  contract  of  a  minor  may,  upon  restoring  aiiinn. 
ibe  consideration  to  the  party  from  whom  ic  was  received, 
be  disaffirmed  by  the  minor  himself,  either  before  his  ma- 
jority or  within  a  reasonable  time  afterwards,  or,  in  case 
of  his  death  within  that  period,  by  his  heirs  or  personal 
representatives. 

N.  Y.  C.  C,  Sec.  17 ;  Hasiings  re.  Dollarfaide,  24  Cal.,  195. 

Sec  30.    A  minor,  or  a  person  of  unsound    mind  of  cumotdic 
whatever  degree,  cannot  disaffirm  a  contract,  otherwise  tract  for 
valid,  to  pay  the  reasonable  value  of  things  necessary  for 
hia  support,  or  for  that  of  his  family,  entered  into  by  him 
when  not  under  the  care  of  a  parent  or  guardian  able  to 
provide  for  him. 

N.  Y.  0.  C,  See.  18. 

Sio.  31     A  minor  cannot  disaffirm  an  obligation,  other-  xorceruin 

i.j  ,.  11.  1  1  .1  obligationii. 

wiae  valid,  entered  into  by  him  under  the  express  author- 
ity or  direction  of  a  statute. 

N.  Y.  C.  C,  Sec.  19. 

Seo.  32.    A  person  entirely  without  understanding  has  coiitract« 
no  power  to  contract,  except  in  the  case  mentioned  in  ^IhOTt'un- 
Sec.  30,  unless  expressly  authorized  by  statute.  erstandinj?. 

N.  Y.  C.  C,  Seo.  20. 

Skc.  33.     A  person  of  uA^ound  mind,  but  not  entirely  Contractaor 
without  understanding,  may  make  a  conveyance  or  other  perrons, 
contract,  before  his  incapacity  has  been  judicially  deter- 
mine<l,  Buhject  to  recision,  as  provided  in  the  chapter  on 

RecUion. 

N.  Y.  C.  C,  Seo.  21. 

Sec  34,    After  his  incapacity  has  been  judicially  deter-  Powtrnof 
Bftined,  a  person  of  unsound  mind  can   make  no  convey-  SSSTinca- 
ance  or  other  contract,  nor  delegate  any  power,  nor  waive  KUwii-"' 
»ny  right,  until  his  restoration   to  capacity  is  judicially  ^"****^ 
determined.     But  if  actually  resitored  to  capacity,  he  may 
make  a  will,  though  his  restoration  is  not  thus  determined. 

N.  Y.  C.  C,  Seo.  22. 

2 


10  •     CIVIL  CODE. 

HiDonUftbie  Sko.  35.  A  minor,  or  a  person  of  onsound  mind  of 
whatever  degree,  is  liable  for  a  wrong  done  by  him,  io 
like  manner  with  any  other  person. 

N.  Y.  C.  C,  Beo.  28. 

xutiiabiefor       Seo.  86.     A  minor  or  person  of  unsound  mind  cannot 

da^sM.       be  subjected  to  exemplary  damages,  unless  at  the  time  of 

the  act  he  was  capable  of  knowing  that' it  was  wrongful. 

N.  Y.  C.  C,  Seo.  24. 

Minoramay        Sec.  37.    A  miuor  may  enforce  his  rights  b}' civil  ac- 
righS:  tion  or  other  legal  proceedings,  in  the  same  manner  as  a 

person  of  full  age,  except  that  a  guardian  must  be  ap- 
pointed to  conduct  the  same. 

N.  Y.  C.  C,  Seo.  26. 


rights . 


PART  II. 

PERSONAL  RIGHTS. 

4S.  Qvnerml  p«nonal  rights. 
44k  Defamation,  what. 

45.  Libel,  what. 

46.  Slander,  what. 

47.  What  eoramnnioatlons  are  priyileged. 
4S.  Proteetion  to  personal  relations. 

49.  Right  to  use  force. 


Sbc.  43.    Besides  the  personal  rights  mentioDed  or  re-  oenenu  m 
cognised  in  the  Political  Cods,  every  person  has,  subject  "^""^  '**  * 
to  the  qaalificatioDs  and  restrictions  provided  by  law,  the 
right  of  protection  from  bodily  restraint  or  harm,  from 
penK>Dai  insalt,  from  defamation,  and  fiy>m  injury  to  his 
personal  relations. 

There  is  no  donbt  that  perristent  pablio  insults,  e.  g., 
eontinnally  shooting  at  a  person  in  the  street,  or  eren  silenUy 
dogging  him,  are  personal  injuries,  against  which  he  ought 
to  be  protected.  Why  is  not  an  act  which  the  law  admits 
almost  to  justify,  certainly  to  mitigate,  the  crime  of  assault 
and  battery,  sufficient  foundation  for  a  civil  action  ?  Com- 
pare Adams  ts.  Rirers  (11  Barb.,  390),  where  an  action  for 
use  of  insulting  words,  by  one  stai|ding  in  the  highway  in 
front  of  plaintiff's  land,  was  sustained  on  the  ground  of  the 
trespass  inrolred  in  standing  in  the  highway  after  being 
ordered  to  depart^  for  the  malicious  purpose  cTineed. 

K.  Y.  0.  C,  Sec.  37. 


Sbc.  44.    Defamation  is  effected  by —  Defanuttiun, 

1.  Libel.  ^*^- 

2.  Slander. 

In  all  definitions  of  libel  or  slander  at  common  law,  malice 
is  treated  as  a  necessary  ingredient.  But  in  the  absence  of 
a  proper  notice  for  the  publication,  malice  is  conclusively 
presumed,  and  the  publisher  of  a  libel  is  responsible,  although 
clearly  free  from  actual  malice  (Hunt  vs.  Bennett,  19  N.  Y., 
173;  Lewis  vs.  Chapman,  Id  id.,  369).  In  the  definitions 
of  both  classes  of  defamation,  therefore,  the  Commissioners 
omit  the  ingredient  of  malke,  and  consequently  the  rules 
eonceming  presumption  of  malice. 

N.  T.  C.  C,  Sec  SS. 

Sec.  45.     Libel  is  a  false  and  unprivileged  publication,  Liu-i.what 
by  writing,  printing,  picture,  effigy  or  other  fixed  repre- 
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Bentation  to  the  eye,  which  exposes  any  person  to  hatred, 
contempt,  ridicule  or  ohloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation. 

The  law  of  libel  has  passed,  id  the  last  hundred  jears, 
from  one  extreme  to  another;  from  excessive  seTeritj  to  ex- 
cessive laxity.  The  abuse  of  the  freedom  of  the  press,  not 
only  in  the  wantonnebS  of  its  attacks  upon  public  men,  but 
in  its  assaults  upon  private  citizens,  has  become  so  great, 
that  a  remedy  for  the  evil  must  be  sought  or  violence  will 
take  the  place  of  law.  The  license  into  which  this  freedom 
has  degenerated  leads,  not  only  to  the  frequent  invasion  of 
private  rights,  but  to  the  corruption  of  public  morals.  If 
the  Commissioners  had  been  certain  of  the  true  remedy,  they 
would  have  proposed  it  in  the  text  of  the  Code.  They  will 
venture  only  to  suggest  that  a  more  certain  punishment  for 
wanton  or  careless  defamation  being  needed,  a  remedy  may 
perhaps  be  found  in  aflSxing  to  it  a  penalty,  to  be  recovered 
in  every  civil  action  for  libel,  in  addition  to  the  damages 
which  the  jury  may  find.  This  would  at  least  render  it  un- 
safe for  libellers  to  rely  upon  the  caprice  or  prejudice  of 
juries  as  the  means  of  escape  with  nominal  damages.  Re- 
quiring the  name  of  the  writer  to  be  signed  to  every  personal 
article,  might  also  have  a  salutary  effect  If  the  Legisla- 
ture should  think  these  provisions  desirable,  two  sectioni 
like  the  following  would  answer  the  purpose  : 

Sbc.  — .  Any  article  published  in  a  newspaper,  contain- 
ing matter  which  would  be  libellous  if  it  were  false,  muni 
be  signed  by  the  writer,  and  his  name  must  be  published  at 
the  foot  of  the  article.  A  violation  of  this  section  is  a  mis- 
demeanor. 

Sec.  — .  In  every  civil  action  for  libel,  if  the  plaintiff 
recovers  a  verdict,  he  shall  be  entitled  to  judgment  against 

the  defendant  for dollars,  as  a  penalty,  in  addition 

to  the  damages  found  by  the  jury,  and  the  costs  of  the  action. 

N.  Y.  C.  C,  8eo.  29;  Cool.  Bl.  Comm.,  I,  1.^3;  lb.,  Ill, 
125 ;  ThraU  vs.  Smijey,  9  Cal.,  5S0 ;  Maynard  ts. 
Fireman's  Fund  Insurance  Co.,  34  Cal.,  48. 

Slander,  Seo.  46.    Slander  is  a  false  and  unprivileged  publica- 

tion,  other  than  libel,  which — 

1.  Charges  any  person  with  crime,  or  with  having  been 
indicted,  convicted  or  punit^bcd  for  crime. 

2.  Imputes  in  him  the  present  existence  of  an  infec- 
tious, contagious  or  loathsome  disease. 

3.  Tends  directly  to  injure  him  in  respect  to  his  office, 
profession,  trade  or  business,  either  by  imputing  to  bim 
genera]  disqualification  in  those  respects  which  the  office 
or  other  occupation  peculiarly  requires,  or  by  imputing 
something  with  reference  to  his  office,  profession,  trade 
or  business  that  has  a  natural  tendency  to  lessen  its  profit. 

4   Imputes  to  him  impotence  or  a  want  of  chastity ;  or, 
5.  Which,  by  natural  consequence,  causes  actual  dam- 
age.     . 
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K.  T.  C.  C,  Sec.  30  ;  GooL  Bl.  Comm.,  I,  15S  ;  ib..  Ill, 
123;  McDaniel  tb.  Baca,  2  Cal.,  326;  Bailor  ts. 
Howes,  7  Gal.,  87;  Bradley  ▼«.  Oardner,  10  Gal., 
371;  Soott  vs.  Harbor,  18  Gal.,  704. 

Sbo.  47.    A  privilefi^ed  pablication  is  one  made —  whatoom. 

•    Ti  i.»  n  iw**iji  mnnicatlooB 

1.  In  the  proper  discbarge  of  an  official  datj.  arepriri- 

2.  la  testifjiag  as  a  witness,  in  any  proceeding  aathor- 
ized  by  law,  to  a  matter  pertinent  and  material,  or  in 
reply  to  a  question  allowed  by  tbe  tribunal. 

3.  In  a  communication,  witbout  malice,  to  a  person  in- 
tereBted  tberein,  by  one  who  was  also  interested,  or  who 
stood  in  such  a  relation  to  the  former  as  to  aiford  a  rea- 
sonable ground  for  supposing  his  motive  innocent,  or  who 
was  requested  by  him  to  give  the  information. 

4.  By  a  fair  and  true  report  in  a  newspaper,  witbout 
malice,  of  a  judicial,  legislative  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course  thereof. 

N.  Y.  C.  G.,  Sec.  31. 

Sec.  48.    Tbe  rights  of  personaf  relation  forbid —  PrountioD 

1.  Tbe  abduction  of  a  husband  from  his  wife,  or  of  a  rofSonir!^ 
parent  from  his  child. 

2.  Tbe  abduction  or  enticement  of  a  wife  from  her  hus- 
band, of  a  child  from  a  parent,  or  from  a  guardian  entitled 
to  its  custody,  or  of  a  servant  from  his  master. 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister  or 
servant. 

4.  Any  injury  to  a  servant,  which  affects  his  ability  to 
serve  bis  master. 

K.  T.  C.  C.,  Seo.  32 ;  Gool.  Bl.  Comm.,  Ill,  138,  141. 


Sm.  49.    Any  necessary  force  may  be  used  to  protect  mghtto 
from  wrongful  injury  the  person  or  property  of  oneself,  *^**- 
01"  of  a  wife,  husband, .child,  parent  or  other  relative  to 
tne  third  degree,  a  ward,  servant  or  master. 

N.  T.  C.  C.,  Sec.  33. 
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PART  III. 

PERSONAL  RELATIONS. 

Title    I.  Marriage. 

II.  Parent  and  Child. 
III.  Guardian  and  Ward. 
lY.  Master  and  Servant. 


TITLE   I. 

marriage. 

Chaptib   L  the  contract  09  MARRIAGE. 
IL  DIVORCB. 
IIL  HUSBAND  AND  WIFE. 


CHAPTER  L 

the  CONTRACT  0¥  MARRIAGE. 
ARUCLfe   I.  Yaliditt  of  Mabbiaok. 

IL  AUTHBHTIOATIOR  OF  MaRRIAOE. 


ARTICLE  I. 

YALIDITT  OF  MABRIAGB. 

ScGTioir  55.  What  oonstifcotes  marriage. 

56.  MiDon  eapable  of  oontraoting  marriage. 

57.  Marriage,  how  manlfeeted  and  prored. 

58.  When  roid. 

59.  Inoompeteoej  of  parties  to. 

50.  Of  whites  and  negroes  or  mulattoeSi  void. 

61.  Polygamy  forbidden. 

62.  Pardon  does  not  restore  marital  rights. 

63.  Marriage  oontracts  subjeot  to  the  same  rales  as  other  contracts. 

64.  Marriage  oontraoted  without  the  State. 
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whatooD.  S£C.  55.  Marriage  is  a  personal  relation  arising  out  of 
marriage,  a  civil  contfact,  to  wbicb  the  consent  of  parties  capable 
of  making  it  is  noeessary.  Consent  alone  will  not  consti- 
tute marriage;  it  must  bo  followed  by  a  solemnization,  as 
provided  in  Sec.  74,  or  by  a  mutual  assumption  of  marital 
rights,  duties  or  obligations. 

[New  Boctlon.]  Const,  of  Cal.,  Art.  XI,  Sec.  12;   "Marriage,"  Sec.  1; 

Cool.  Bl.  Comm.,  I,  433  and  note  2,  and  437 ;  Graham 
vs.  Bennett,  2  Cal.,  503;  Letters  ts.  Cady,  10  Cal., 
583. 

Note. — In  Graham  vs.  Bennett,  above  oiled,  it  is  held 
that  ''an  open  avowal  of  the  intention,  and  an  assumption 
of  the  relative  duties  which  it  imposes  on  each  other,  ia  suffi- 
cient to  render  it  valid  and  binding." 

As  to  whether  consent  alone  constitutes  marriage :  In 
Jewell's  Heirs  vs.  Jewell  (1  Huw.,  219)  the  Court  was  equallj 
'    divided.     In  Regina  vs.  MUlis  (10  Jeb.  and  Fin.,  534)  the 
House  of  Lords,  on  appeal  from  Ireland,  was  also  equallj 
divided  on  the  same  question — Lords  Brougham,  Denman 
and  Campbell  in  favor,  and  Lords  Lynhnrst,  Coltenham  and 
Abinger  against  it     On  reference  of  the  question  to  tbe 
Court,  Tiudel,  C.  J.,  gave  the  unanimous  opinion  of  the 
Court  that  it  was  not  a  valid  marriage,  and  held  "that  by 
the  law  of  England,  as  it  existed  at  the  time  of  the  Marriage 
Act,  a  contract  of  marriage  per  verba  deprae»€nii  was  indis- 
soluble between  the  parties  themselves,  and  afforded  to 
either  of  them,  by  application  to  the  spiritual  Court,  the 
power  of  compelling  the  solemnisation  of  an  actual  mar- 
riage; but  that  such  contract  never  constituted  a  full  and 
complete  marriage  in  itself,  unless  made  in  the  presence  and 
with  the  intervention  of  a  minister  in  holy  orders.    The 
civil  contract  and  the  religious  ceremony  were  both  neces- 
sary to  a  perfect  marriage  by  the  common  law."     (Parsons 
on  Contracts,  p.  78  and  notes.) 

The  declaration  of  marriage  and  actions  to  establish  mai- 
riage,  provided  for  in  this  chapter,  correspond  to  this  right 
of  solemnisation. 

Sees.  34  and  37  of  the  New  York  Civil  Code  areas  foUows : 

"  Sbc.  34.  Marriage  is  a  personal  relation,  arising  out  of 
a  civil  contract,  to  which  the  consent  of  parties  capable  of 
making  it  is  alone  necessary. 

"  Sec.  37.  Tbe  consent  to  a  marriage  must  be  to  one 
commencing  instantly,  and  not  to  an  agreement  to  marry 
afterwards.*' 

Minun  Sec.  56.     Any  unmarried  male  of  tbe  ase  of  ei</bteen 

oapableof  %  ,  .     ,    ^ 

contracting    years  or  upwards,  and  any  unmarried  female  of  tbe  age 
age.      ^^  fifteen  years  or  upwards,  and  not  otherwise  disquali- 
fied, are  capable  of  consenting  to  and  connummating  mar- 
riage. 

N.  V.  C.  C,  Sec.  36 ;  CooL  Bl.  Comm.,  I,  435. 
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KoTS. — Oar  statute  proyidea  that  "no  person  shall  be 
joined  in  marriage  anless  they  shall  bare  first  obtained  a 
license/'  ^bicb  most  show  proper  age,  consent,  etc.  Upon 
this  class  of  statutes,  Parsons  on  Contracts  says:  "The 
English  statute  makes  the  marriage  of  minors,  without  snob 
consent,  absolutely  roid.  In  this  country,  that  would  de- 
pend upon  the  statutes  of  the  seTcral  States.  Qenorally,  if 
not  uniyersally,  the  marriage  would  be  held  valid,  although 
the  person  celebrating  it  might  be  punishable,"  and  cites 
Parton  ts.  Hervey,  1  Qray,  119. 

The  Commission  dare  not  make  serious  cbuiges  affecting 
the  law  of  marriages,  yet  it  would  seem  that  to  permit  boys 
and  girls,  fourteen  and  twelve  years  old,  to  become  husband 
and  wife,  without  the  consent  of  parents  or  guardians,  and 
take  upon  themselves  all  the  responsibilities  which  belong  to 
that  relation,  and,  through  it,  to  society,  is  so  shocking  to 
common  sense  and  popular  judgment,  and  so  dangerous  to 
the  well-being  of  the  parties  themselves,  that  some  better 
limit  ought  to  be  established.  Bither  raise  the  age  of  con- 
tent to  fifteen  and  eighteen,  or  make  the  marriage  ahtoluUly 
void,  if  consummated  without  the  consent  of  parents  or 
guardians,  or  a  Probate  Court. 

The  civil  law  made  naked  consent  to  constitute  marriage, 
yet  that  included  the  consent  of  parents  or  tutors,  without 
which  the  marriage  was  void.  France  has  in  a  measure  re- 
tained this  law,  requiring  all  males  under  twenty-five  and 
all  females  under  twenty-one  to  obtain  the  consent  of  parents 
or  guardians  before  contracting  marriage. 

It  is  substantially  the  same  in  Holland  English  statutes 
make  such  marriage  void.  But  by  19  and  20  Vic,  Chap. 
119,  Sec.  17,  they  are  valid  if  actually  •oUmnixed  without 
consent.    (Cool.  Bl.  Comm.,  437  and  note  12.) 

Pinal  Note. — In  final  review,  the  Commission  has  con- 
cluded to  raise  the  ages  of  consent  to  fifteen  in  females  and 
tigkietn  in  males. 

Sec.  57.    Consent  to  and  sabseqaent  consammation  of  HMTiage,   . 
marriage  may   be  manifested  in  any  form,  and  may  be  tetedani* 
proved  under  the  same  general  rules  of  evidence  as  facts  ^"^^ 
in  other  cases.    Cohabitation,  admissions  of  the  parties, 
general  reputation,  being  received  as  husband  and  wife  in 
society,  public  houses  or  private  families,  and  all  other 
pertinent  circumstances,  are  competent  evidence  to  prove 
marriage. 

[New  Metion.]         People  vs.  Anderson,  26  GaL,  129  ;  Parsons  on  Contracts, 

p.  77  and  note ;  Starr  vs.  Pook,  1  Hill,  p.  270 ;  Clay- 
ton vs.  Warden,  4  N.  T.,  230;  Case  vs.  Case,  17 
Cal.,  598. 

NonE.->Sce.  85,  New  York  Civil  Code,  is  as  follows: 
"  Consent  to  a  marriage  may  be  manifested  in  any  form,  and 
may  be  proved  like  any  other  fact." 
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When  void. 


Sio.  58.  If  either  party  to  a  marriage  is  incapable  of 
consent  for  want  of  age  or  understanding,  or  is  incapable, 
from  physical  caase,  of  entering  into  the  marriage  state, 
or  if  the  consent  of  either  is  obtained  by  fraad  or  force, 
the  marriage  is  void. 

N.  Y.  C.  C,  Seo.  39  ;  Cool.  Bl.  Comm.,  I,  435. 

Note.— This  is  the  rale  in  Orahun  tb.  Bennett  (2  CaL, 
503)|  bat  eontra  in  Baker  ts.  Baker  (13  Cal.,  87).  Fnnd 
"  vitiates  it  ah  initio,  and  authorises  a  diroroe." 

The  above  note  was  appended  to  the  section  aa  first 
printed  —  taken  from  the  New  York  Civil  Code,  whioh 
avoided  the  marriage  from  date  of  decree. 

Seo.  59.  Marriages  between  parents  and  children,  an- 
cestors and  descendants  of  every  degree,  and  between 
brothers  and  sisters  of  the  half  as  well  as  of  the  whole 
blood,  are  incestaoas,  and  void  fVom  the  beginning; 
whether  the  relationship  is  legitimate  or  illegitimate. 

N.  Y.  C.  C,  Sec.  38;  "  Marriage/'  Seo.  2. 

or  whites  Sso.  60.    All  marriages  of  white  persons  and  negroes 

or  mviattoes  or  mulattocs  are  illegal  and  void. 

void.  * 

"Marriage/'  Seo.  8. 


Incompe- 
tencvof 
parties  to. 


fiNTbl 


n. 


Pardon  does 
not  restore 
ooarltal 
rights. 


Seo.  61.  A  subseqoent  marriage  contracted  by  any 
person  daring  the  life  of  a  former  hasband  or  wife  of  sncb 
person,  with  any  person  other  than  such  former  husband 
or  wife,  is  illegal  and  void  from  the  beginning,  unless — 

1.  The  former  marriage  had  been  annulled  or  dissolved 
for  some  cause  other  than  the  adultery  of  such  person;  or, 

2.  Unless  such  former  husband  or  wife  had  been  finally 
sentenced  to  imprisonment  for  life;  or, 

3.  Unless  such  former  husband  or  wife  was  absent,  and 
not  known  to  such  person  to  be  living,  for  the  space  of 
five  successive  years  immediately  preceding  such  subse- 
quent marriage;  in  which  case  the  subsequent  marriage 
is  void  only  from  the  time  its  nullity  is  adjudged  by  a 
competent  tribunal. 

N.  Y.  0.  C,  See.  40 ;  Cool.  Bl.  Comm.,  I,  435  ;  Bowen 
V8.  Bowers,  0  N.  Y.  Lg.  01>. 

Seo.  62.  No  pardon  granted  to  any  person  sentenced 
to  imprisonment  for  life  in  this  State,  restores  such  person 
to  the  rights  of  any  previous  marriage,  or  to  the  guardi- 
anship of  any  issue  of  such  marriage. 

N.  Y.  C.  0.,  See.  41. 
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Sbo.  68.    A  promise  of  marriafice  is  sobject  to  the  same  MwriAg* 

'^  i_  •      contncta. 

nlds  as  contracts  in  general,  except  that  neither  party  is  sni^ectto 

i««  «■■  /lilt  ^^®  ■wn6 

boond  by  a  promise  made  in  ignorance  of  the  other  s  want  rniw  m 
of  personal  chastity,  and  that  either  is  released  therefrom  tractn. 
by  anchaste  conduct  on  the  part  of  the  other. 

N.  T.  C.  C,  Sec  44. 

Sm.  64.    All  marriages  contracted  without  this  State,   Marrfag* 

^  oontracted 

which  would  be  valid  by  the  laws  of  the  country  in  which  without  th« 
the  same  were  contracted,  shall  be  valid  in  this  State. 

"Mftiriage/'See.  5. 


em- 


ARTICLE  II. 

AUTHIllTIOATIOir  OF  XARRIAOI. 

SvcnoR  68.  Marriage,  how  solemnized. 

60.  Marriage  lioense. 

70.  By  whom  solemDixed. 

71.  No  particalar  form  of  solemDization. 

72.  Babstantial  reqauites. 

73.  Certilleate  of  marriage. 

74.  Certificate  to  parties  and  Recorder. 

75.  Declaration  of  marriage,  how  made. 

76.  Action  to  affirm  ansolemniied  marriages. 

Sec.  68.    Marriage  must  be  licensed,  solemnized,  authen-  Marriace 
ticated  and  recorded  as  provided  in  this  article;  but  non-   d!!^^" 
compliance  with  its  provisions  does  not  invalidate  any 
lawful  marriage,  but  subjects  the  offenders  to  the  penalty 
prescribed  in  the  Penal  Cods. 

Sbo.  69.    All  persons  about  to  be  joined  in  marriage   Marriage 
must  first  obtain  a  license  therefor  from  the  Clerk  of  the  "^•"■•• 
County  Court  of  the  county  in  which  the  marriage  is  to 
be  celebrated,  showing — 

I-  The  identity  of  the  parties. 

2.  Their  real  and  full  names  and  places  of  residence. 

3.  That  they  are  of  sufficient  age  to  be  capable  of  con- 
tracting marriage. 

4.  If  the  male  is  under  the  age  of  twenty-one,  or  the 
female  under  the  age  of  eighteen  years,  the  consent  of  the 
father,  mother  or  guardian,  if  any  such  is  given ;  or  that 
such  non-aged  person  has  been  previously  but  is  not  at 
the  time  married. 

For  the  purpose  of  ascertaining  these  facts,  the  Clerk  is 
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By  whom 
•ulemntsed. 


authorized  to  ezaiQiDe  parties  and  witneAsea  on  oath, 
and  receive  and  read  affidavits.  He  shall  state  such  facts 
in  the  license. 

"Marriage,"  Sec  7 ;  N.  Y.  0.  C,  Sec  47. 

8 EG.  70.  Marriage  must  be  solemnized  by  either  a 
Supreme,  District  or  County  Judge,  Justice  of  the  Peace, 
Major,  priest,  or  minister  of  the  gospel  of  any  denomina- 
tion. 

"Marriage/'  Seo.  7  ;  N.  Y.  C.  C,  Bee  46. 


No  particu- 
lar form  of 
Molcmntza' 
tion. 


SulNtantfal 
requlsltM. 


Sec.  71.  No  particular  form  for  the  ceremony  of  mar- 
ringo  is  required,  but  the  parties  must  solemnly  declare, 
in  the  presence  of  the  person  solemnizing  the  marriage, 
and  of  at  least  one  witness,  that  they  take  each  other  as 
husband  and  wife. 

N.  Y.  C.  C,  Sec  46. 

Seo.  72.  The  person  solemnizing  a  marriage  must  first 
require  the  presentation  of  the  marriage  license,  and 
satisfy  himself  that  it  substantially  conforms  to  Seo.  69, 
and  that  the  facts  set  forth  in  it  are  true.  For  this  pur- 
pose he  may  rely  upon  the  license  or  may  administer  oaths 
and  examine  the  parlies  and  witnesses  in  like  manner  as 
the  County  Clerk,  before  issuing  the  license. 

[New  seotion.]  Based  on  "Marriage/'  Sees.  7,  8. 

Note. — Seo.  47,  New  York  Civil  Code»  ohanged  to  eon- 
form  to  our  license  Bjstem.  It  is  also  intended  to  glre 
aathoritj  to  revise  the  license  of  the  Clerk  in  eases  where 
there  are  suspicions  of  fraud. 

Sso.  73.  The  person  sjlemnizing  a  marriage  roust 
make,  sign  and  indorse  upon  or  attach  to  the  license  a 
certificate,  showing — 

1.  That  he  believes  the  facts  stated  to  be  true,  and  ibat 
upon  due  inquiry  there  appears  to  be  no  legal  impediment 
to  the  marriage. 

2.  The  names  and  places  of  residence  of  one  or  more 
witnesses  to  the  cereinonj'. 

3.  The  fact,  time  and  place  of  solemnization. 

[New  section.]  Based  on  "  Marriage/'  Sec.  8. 

certjflcatetj       Seo.  74.     He   must,  at  the  request  of  and  for  either 

MirtleB  and  '  ^ 

»«»^«f-      party,  make  a  certified  copy  of  the  license  and  cortificatei 
and  file  the  originals  with  the  County  Hecorder  within 


Certlflcateof 
marriage. 
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thirty  dajB  after  the  marriage,  which  must  be  recorded  as 
provided  in  Sec. ,  Political  Codb. 

[Kew  section.]  Based  on  "  Marmge/'  Sec.  8. 

Sec.  75.     FersoDB  married  under  the  provisions  of  Sec.  S^SSje, 
55,  and  without  the  solemnization  as  provided  in  Sec.  70,  how  made, 
mast  jointly  make  a  declaration  of  marriage,  showing — 

1.  The  names,  ages  and  residence  of  the  parties. 

2.  The  time  of  marriage,  as  nearly  as  practicable. 

3.  That  the  marriage  has  not  been  solemnized  as  re- 
quired by  Sec.  70. 

It  mast  be  signed  by  the  parties  making  it,  and  acknowl- 
edged in  like  manner  as  conveyances  of  land  by  the  hus- 
band, and  tiled  with  the  County  Recorder,  to  be  recorded 
in  like  manner  as  solemnized  marriages. 

[New  taction.]  Notk.— The  foUowing  aeotton  for  the  Penal   Code   has 

been  prepared,  aa  a  means  of  enforcing  compUanoe  with  the 

preceding : 

"  If  persons  who  are  married  under  the  provisions  of  Sec. 
Bb,  and  whose  marriage  is  not  solemnized  as  provided  in 

Sec. ,  shaU  not  make,  acknowledge  and  file  with  the 

County  Recorder  a  declaration  of  marriage  as  provided  in 
Sec.  70,  within  one  year  after  such  marriage,  dating  from 
the  cousent  thereto,  they  are  guilty  of  a  middemeanor.  If 
one  party  to  the  marriage  consents  and  proposes  to  make 
the  declaration  and  the  other  refuses  or  neglects  to  make  it, 
the  party  refusing  or  neglecting  is  alone  guilty  of  the  offence 
provided  fur  in  this  section." 

Seo.  7(5.  If  either  party  to  an  unsolemnized  marriage  Action  to 
r^fases  to  join  in  a  declaration  of  marriage,  as  provided  in  Boiemnised 
Sec.  75,  the  other  party  may  institute  an  action  in  the 
District  Court  for  the  purpose  of  establishing  the  marriage, 
and  upon  a  proper  showing,  and  by  proceedings  provided 
io  the  Code  of  Civic  Prooedure.  shall  obtain  a  judgment 
affirmiog  the  validity  of  such  marriage. 

[New  MctioD.]  Notk. — These  two  sections  and  penal  section  in  note  are 

substitutes  for  the  vicious  proviso  at  the  end  of  Sec.  7  (Stats. 
1863,  244).  They  are  intended,  with  the  penal  section, 
eqnaUy  for  the  protection  of  the  parties  to  a  marriage  and 
society.  Families  and  the  public  have  a  right  to  know  who 
are  married,  though  they  may  not  always  know  who  are 
living  in  illicit  intercourse.  See  note  to  Sec.  55  for  the 
English  provision  for  enforcing  the  solemnization  of  mar 
riage. 


niarriiig«M. 
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CHAPTER  II. 

DIVORCE. 

ArTICLB      I.  NlTLLITT.  « 

II.   DiBBOLUTXOK. 

III.  Caubbs  fob  Dbhtjno  Ditobcb. 
lY.  Obsbbal  Pboyisioitb. 


ARTICLB  I. 


V 


O18O8  where 
marriage 
may  be  an- 
nulled. 


MULLITT. 

Sbotion  82.  Cases  where  marriage  may  be  annulled. 

83.  Action  to  obtain  deoree  of  nullity  in  certain  caacSi  when  and 

by  whom  commenced. 

84.  Children  of  annalled  marriage. 
86.  Custody  of  children. 

86.  Bffsct  of  judgment  of  nullity. 

Sec.  82.  A  marriage  may  be  annulled  for  any  of  the 
following  causes,  existing  at  the  time  of  the  marriage : 

1.  That  the  party  seeking  to  have  the  marriage  an- 
nulled was  under  the  age  of  legal  consent;  unless,  after 
attaining  the  age  of  consent,  such  party  for  any  time 
freely  cohabited  with  the  other  as  husband  or  wife. 

2.  That  the  former  husband  or  wife  of  either  party 
was  living,  and  the  marriage  with  such  former  husband 
or  wife  was  then  in  force. 

8.  That  either  party  was  of  unsound  mind,  unless  such 
party,  after  coming  to  reason,  freely  cohabited  with  the 
other  as  husband  or  wife. 

4.  That  the  consent  of  either  part}^  was  obtained  by 
fraud,  unless  such  party  afterwardsl,  with  full  knowledge 
of  the  facts  constituting  the  fraud,  freely  cohabited  with 
the  other  as  husband  or  wife. 

5.  That  the  consent  of  either  party  was  obtained  by 
force,  unless  such  party  afterwards  freely  cohabited  with 
the  other  as  husband  or  wife. 

6.  That  either  party  was,  at  the  time  of  marriage,  phys- 
ically incapable  of  entering  into  the  married  state;  and 
such  incapacity  continues,  and  appears  to  be  incurable. 

N.  Y.  C.  0.,  Bee.  54;  1  Cool.  Bl.  Gomm.,  435-440.  Aate- 
nnptial  fraud,,  Baker  ts.  Baker,  13  Cal.,  87.  Pre- 
vious marriage,  FuUer  ts.  FoUer,  17  Cal.,  606. 
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KoTB. — Snbd.  8  of  Sec  54  (N.  T.  C.  C),  and  Bubd.  S 
S«e.  4,  "DiTorces"  (Statates),  are  sabstantiallj  the  same. 
They  both  provide  for  nullity  of  marriage  of  females  mar- 
ried under  foarieen»  without  consent  of  parents  or  gpiar- 
dians.  The  prorision  is  omitted,  as  being  in  oonfliot  with 
the  reoognixed  eapaoity  to  oontraot  msxriage  at  twelve  years 
of  age. 

Sec.  83.    An  action  to  obtain  a  decree  of  nnllity  of  Aouoato 

obtain 

marnage,  for  causes  mentioned  in  the  preceding  section,  decr«eof 
mQ8t  be  commenced  witbin  the  periods,  and  by  the  par-  S£rta£  ^ 
ties,  as  follows :  Jndb/  *" 

1  For  causes  mentioned  in  Subd.  1 :  by  either  party  to  menced?" 
the  marriage,  or  by  a  guardian  or  relative,  within  five 
years  after  arriving  at  the  age  of  consent. 

2.  For  causes  mentioned  in  Subd.  2:  by  the  party  in- 
jured, within  five  years  after  discovering  the  fact  of  pre- 
vious marriage ;  or  by  the  former  husband  or  wife,  within 
five  years  after  discovering  the  fact  of  subsequent  mar- 
riage. 

3.  For  causes  mentioned  in  Subd.  8 :  by  the  party  in- 
jured, or  relative  or  guardian  of  the  party  of  unsound 
miud,  at  any  time  before  the  death  of  either  party. 

4.  For  causes  mentioned  in  Subd.  4 :  by  the  party  in- 
jured, within  five  years  after  the  discovery  of  the  facts 
constituting  the  fraud. 

5.  For  causes  mentioned  in  Subd.  5:  by  the  injured 
party,  within  five  years  after  the  marriage. 

^-  For  causes  mentioned  in  Subd.  6:  by  the  injured 
party,  within  five  years  after  the  marriage. 

[Hsw  lection.]  Based  on  N.  Y.  C.  C,  See.  65. 

Sxc.  84.  Where  a  marriage  is  annulled  on  the  ground  ohfldranof 
that  a  former  husband  or  wife  was  living,  and  it  is  ad-  "JSSIS*. 
jadged  that  the  subsequent  marriage  was  contracted  in 
good  faith  and  with  the  full  belief  of  the  parties  that  the 
former  husband  or  wife  was  dead,  or  where  a  marriage  is 
annulled  on  the  ground  of  insanity,  children  begotten 
before  the  judgment  must  be  specified  in  the  judgment, 
and  are  entitled  to  succeed,  in  the  same  manner  as  legiti- 
mate children,  to  the  estate  of  the  parent  who,  at  the 
time  of  the  marriage,  was  competent  to  contract. 

N.  Y.  0.  C,  See.  66. 
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Cottodjof 
cbttdren. 


Effector 

Jodgmeiit 

efiraUity. 


.  Sbo.  85.  The  Court  must  award  the  castody  of  the 
children  of  a  marriage  annulled  on  the  groand  of  fraud 
or  force,  to  the  innocent  parent,  and  may  also  proTide  for 
their  education  and  maintenance  out  of  the  property  of 
the  guilty  party. 

N.  T.  C.  C,  8m.  67. 

Sec.  86.  A  judgment  of  nullity  of  marriage  rendered 
is  conclusive  only  as  against  the  parties  to  the  action  and 
those  claiming  under  them. 

N.  T.  0.  0.,  Seo.  68. 


ARTIGLB  II. 


how  dla- 

flOlTWl. 


Dtvoroe, 
what 


DISSOLUTION  OF  MABBIAOB. 

Section  90.  Marriftge,  how  dissolTecL 

91.  DiToroe,  what 

92.  Causes  for  diroroe. 

93.  Adultery  defined. 

94.  Bztreme  cruelty,  what 
96.  Desertion,  what 

96.  Desertion,  how  manifested. 

97.  In  case  of  stratagem  or  fraud,  who  commits  desertion. 

98.  In  case  of  cruelty,  where  one  party  leares  the  other,  wbo  oom- 

mits  desertion. 

99.  Separation  by  consent  not  desertion. 

100.  Intent  not  to  be  inferred. 

101.  Separation  and  intent  to  desert  not  always  ooinoident 

102.  Consent  to  separate  rerocable. 

108.  Desertion,  how  cured.    £ffect  of  reftising  condonation. 

104.  Wife  must  abide  by  husband's  selection  of  home,  or  it  is  deser- 
tion on  her  part. 

106.  If  the  place  is  unfit,  and  wife  roAises  to  oonform,  it  is  deser- 
tion by  the  husband. 

106.  Wilful  neglect,  what. 

107.  Habitual  intemperance,  what 

108.  Felony,  what 

Sec.  90.     Marriage  may  be  dissolved — 

1.  By  the  death,  or  sentence  to  imprisonment  for  life, 
of  either  of  the  parties;  or, 

2.  By  a  divorce  adjudged  by  a  Court  of  competent 
jurisdiction. 

N.  T.  C.  C,  Sec.  69. 

Sec.  91.  Divorce  is  a  judgment  dissolving  the  mar- 
riage and  restoring  the  parties  to  the  status  of  unmarried 
persons. 

[New  section.] 
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Seo.  92.    Divoroes  most  be  granted  for  any  of  the  foU  otow  for 
JowiDg  canses : 

1.  Adaltery. 

2.  Extreme  cruelty. 

3.  Wilful  desertion. 

4  Wilful  neglect  to  provide  for  the  wife. 

5.  Habitual  intemperance. 

6.  Conviction  of  felony. 

[New  aeetion.]  Based  on  '<  Diroroes/'  Beo.  4. 

Sec.  93.    Adultery  is  the  voluntafy  sexual  intercourse  Adultery 
of  a  married  person  with  a  person  other  than  the  offend- 
er's husband  or  wife. 

[New  section.]  Boov.  Law  DioL,  "Adultery,"  p.  92. 

Sec.  94,  Extreme  cruelty  is  such  conduct  in  one  of  Extreme 
the  married  parties  as  renders  a  continuance  of  the 
cohabitation  either  so  dangerous  to  the  other  in  fact,  or 
attended  with  such  reasonable  apprehension  in  the  mind 
of  danger  to  the  physical  existence  or  comfort,  as  to 
demand  a  separation  on  the  ground  of  the  real  physical 
safety  of  the  other ;  or  of  the  mental  and  physical  capacity 
in  the  other  to  discharge  well  the  duties  of  husband  or  wife. 

[New  section.]         Bish.  on  Mar.  and  Div.  (4th  ed.)f  Bee.  717  ;  Stats.  1851, 

186;  1870,  291;  Powelson  Ts.  Powelson,  22  Cal., 
368;  Mahone  vs.  Mahone,  19  Cal.,  626;  Morris  ts. 
Morris,  14  Cal.,  76  ;  Johnson  yb.  Johnson,  14  Cal., 
459. 

NoTB. — Statutes  of  1851, 186,  authorises  divorce  for  "ex- 
treme emelty ;"    of  1870,  291,  for  "extreme  cruelty  hy 
inflicting  upon  the  other  grievous  bodily  injury  or  mental 
suffering."     Mr.  Bishop,  in  his  work  above  cited,  has  made 
*  three  exhaustive  trials  to  define  the  term  ;  one  in  his  first 

edition,  another  in  the  third,  and  a  final  in  the  fourth.    The 
final  has  been  adopted  as  Beo.  94. 

Sec.  95.  Wilful  desertion  is  the  voluntary  separation  Desertion, 
one  year  of  one  of  the  married  parties  from  the  other,  or 
the  voluntary  refusal  one  year  to  renew  a  suspended 
cohabitation  without  justification  either  in  the  consent 
or  the  wrongful  conduct  of  the  other.  The  fact  of  sepa- 
ratioQ  and  the  intent  to  desert  must  coexist. 

[New  lection.]         Bish.^n  Mar.  and  P'tr.,  I,  Sec.  776;   Stats.  1851,  186; 

1870,  291 ;  Oonant  vs.  Conant,  10  Cal.,  249 ;  Har- 
denburg  vs.  Hardenburg,  14  Cal.,  654 ;  Morrison  vs. 
Morrison,  20  Cal.,  4:^ ;  Benlcert  vs.  Benkcrt,  32  Cal., 
467. 
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DesflrtioD,         Sbo.  96.    Wilfol  desertion  may  be  manifested  by — 
felted.  1.  Persistent  refusal  to  have  reasonable  matrimonial 

intercourse  as  husband  and  wife,  when  health  or  physical 
condition  does  not  make  such  refusal  reasonably  neces- 
sary; or, 

2.  Refusal  of  the  deserting  party  to  dwell  in  the  same 
bouse  with  the  other  party,  when  tbere  is  no  just  cause 
for  such  refusal ;  or, 

3.  Prolonged  voluntary  absence  without  apparent  cause. 

[New  aeotioD.]         Biah.  on.  Mar.  and  Dir.  (4th  ed.),  Seo.  777,  and  note; 

Morriion  vs.  MorriBOD,  20  Cal.,  231. 

NoTB. — Subd.  1  is  intended  to  settle  a  question  stated  as 
donbtfdl  in  Bishop  on  Marriage  and  Divoroe  (4th  ed.), 
778-782.  It  reaohdb  a  class  of  oases  not  oovered  by  the 
second  subdiyision.  The  term  "matrimonial  interoonrse"  is 
used  as  a  more  agreeable  expression  than  "  seznal  iater- 
course/'  both  baring  the  same  legal  significance,  according 
to  authorities  cited  in  note  1,  Sec.  777,  of  the  work  lifcove 
cited.  Use  of  the  word  cohabited  is  aroided  for  its  nnoer- 
tainties.    Bee  same  work. 

In  case  of         Seo.  97.    When  one  party  is  induced,  by  tbe  stratagem 
fraud,  who     or  fraud  of  the  other  party,  to  leave  the  family  dwelling 

con  nil  ts 

detertioB.  placc,  or  to  bc  absent,  and  dunng  such  absence  the  offend- 
ing party  departs  with  intent  to  desert  the  other,  it  is 
desertion  by  the  party  committing  the  stratagem  or  fraud, 
and  not  by  the  other. 

[New  section.]         Bish.  on  Mar.  and  Div.,  Bee.  784. 

crneiS.^'  Sbo.  98.    Departure  or  absence  of  one  party,  from  the 

pM^iSres   femily  dwelling  place,  caused  by  cruelty  or  by  threats  of 
who^^^ts  t)odily  harm  from  whicb  danger  would  be  reasonaj^iy  ap- 
desertion.      prehcuded  from  the  other,  is  not  desertion  by  tbe  absent 
party,  but  it  is  desertion  by  the  other  party. 

[New  section.]  Notb. — This  section  is  intended  to  settle  a  question  dis- 

cussed as  doubtful  in  Bi^op  on  Marriage  and  Divorce,  Seea 
787,  791,  794. 

g^JJJJJJJ         Sec.  99.     Separation  by  consent,  with  or  without  the 
Son?***^'      understanding  that  one  of  the  parties  will   apply  for 
divorce,  is  not  desertion. 

[New  section.]         Bish.  on  Mar.  and-Dlr.  (4th  ed.)^ec.  783. 

bStefl^^?  Sbo.  100.  Intent  to  desert  cannot  be  inferred  from  the 
naked  fact  of  living  apart,  but  such  fact,  accompanied  hj 


r 


CIVIL  CODE.  27 

other  circumstances  or  prolonged  voluntary  absence  with- 
oat  apparent  caase,  may  establish  the  intent. 

[Neir  seelioD.]         Bialu  oa  Mar.  and  Bir.  (4Ui  ed.),  Sec.  788. 

Sbo.  101.    The  separation  and  intent  to  desert  are  not  sepMmtioa 
always  coincident.     Temporary  absence  or  separation,  tod««rtiiQt 
proper  in  itself,  may  be  converted  into  desertion  whenever  eid^. 
the  intent  to  desert  is  fixed  daring  sach  absence  or  sepa- 
ration 

[New  section.]         BiBh.  on  Mar.  and  DiT.,  Bee.  784. 

Seo.  102.    Consent  to  a  separation  is  a  revocable  act,  oonaent  to 
and  if  one  of  the  parties  afterwards,  in  good  faith,  seeks  nTocabie. 
fi  reconciliation  and  restoration  but  the  other  refuses  it, 
sach  refusal  is  desertion. 

[New  BecUon.]         Bish.  on  Mar.  and  BIt.,  Sec.  786. 

Seo.  103.    If  one  party  deserts  the  other,  and  before  Deetftion, 
the  expiration  of  the  statutory  period  required  to  make        ^^ 
the  desertion  complete,  truly  repents,  returns  and  offers, 
in  good  faith,  to  fulfil  the  marriage  contract,  and  solicits 

condonation,  the  desertion  is  cured.    If  the  other  party  Kflbct  of 

refuses  such  offer  and  condonation,  it  is  desertion  by  such  S^^^tion. 
party  from  the  time  of  refusal. 

[New  teetion.]  Bish.  on  Mar.  and  Dir,,  Seo.  786;  Benkert  tb.  Benkert, 

32  Cal.,  467. 

Seo.  104.    The  place  and  mode  of  living  should  be  mu-  wifemoft 

tnaily  agreed  upon  by  the  parties,  but  if  they  fail  to  agree  hiuiMiii'e 

the  husband  may  choose  any  reasonable  place  or  mode,  h^me.^or  it 

as  provided  in  Sec.  156,  and  if  the  wife  does  not  conform  onher  p«S. 
thereto,  it  is  desertion. 

[New  aeetion.]  Bish.  on  Mar.  and  Biv.,  Seo.  788 ;  N.  T.  0.  C,  Sees.  75, 

76;  Hardenbarg  ts.  Hardenburg,  14  Cal.,  654. 

Sec.  105.    If  the  place  or  mode  of  living  selected  by  irtbepuoe 

the  husband  is  unreasonable  and  grossly  unfit,  and  the  wift^reftun 

wife  does  not  conform  thereto,  it  is  desertion  on  the  part  itbdefer^' 

of  the  husband,  from  the  time  her  reasonable  objections  SubMd.^ 
arc  made  known  to  him. 

[New  BscUon.] 

* 

Sec.  106.  Wilful  neglect  is  the  neglect  of  the  husband,  wiuaiaeg- 
for  one  year,  to  provide  for  his  wife  the  common  necessa-  **^'  ^'**** 
Ties  of  life,  having  the  ability  to  provide  them,  or  failing 
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to  do  so  by  reason  of  his  idleness,  profligacy  or  dissipa- 
tion. 

[New  seoUon.l  Stats.  1870,  291 ;  Washburn  ts.  Washburn,  0  Cal.,  475. 

Habitual  Sec.  107.    Habitaal    intemperance  is  that  degree  of 

ukoe,what.  intemperance,  for  one  year,  from  the  habitual  use  of 
intoxicating  driniss,  which  disqualifies  the  person  a  great 
portion  of  the  time  fVom  properly  attending  to  business, 
or  which  would  reasonably  inflict  a  course  of  great  men- 
tal anguish  upon  the  innocent  party. 

[New  icetion.]  Stats.  1851,  186 ;   1870,  291 ;   Mahone  ts.  Mahone,  19 

Cal.,  626 ;  Bish.  on  Mar.  and  Div.  (4th  ed.),  6ea 
813. 

NoTB. — The  last  clause  of  the  seotion  is  new.  It  speaks 
for  itself.  The  presence  of  an  habitual  drunkard  at  kome, 
easting  reproaches  and  indignities  upon  his  wife,  ought  to  be 
a  better  cause  of  divorce  than  being  drunk  at  his  place  of 
business. 


N 


Felony, 
what. 


Sio.  108.  Felony,  as  a  ground  of  divorce,  is  a  crime 
for  which  the  judgment  or  sentence  is  imprisonment  in 
the  State  Prison  for  a  period  loss  than  for  life.  Sentence 
for  a  life  period  dissolves  the  marriage  by  operation  of 
law. 

[New  section.] 


ARTICLE  III. 


CAUgBS  FOR  DEMYING  DITORCB. 

SBcnoB  112.  DiroTces  denied,  on  showing  what. 
118.  Conniranee,  what. 

114.  Corrupt  consent,  how  manifested. 

115.  Collusion,  what. 

116.  Condonation,  what 

117.  Requisites  to  condonation. 

118.  Bvidenee  of  condonation. 

119.  Condonation,  when  operates  to  bar  divorce. 

120.  Concealment  of  facts  in  certain  case  makes  condonation  roid. 

121.  Condonation,  how  revoked. 

122.  Recrimination,  what. 

123.  Condonation  in  a  recriminatory  defence  a  bar  to  such  defence, 

when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  oertain  praramptions. 

126.  Presumptions  may  be  rebutted. 

127.  Limitation  of  time. 

128.  Divorces  granted,  when. 
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Sbctiov  129.  Proof  of  aotoal  residence  required.     Preaamptiona  do  not 
apply. 

130.  Additional  rales  of  praotioe  in  divorce  eases. 

131.  Additional  affinnatlye  statements  required  in  ooraplaint. 

132.  DiToroe  not  to  be  granted  by  default,  etc. 

>   Sbc.  112.    Divorces  must  be  denied  apoD  showing —        DiTorcee 

-     ^         .  1  <?  denied,  on 

1.  Connivance;  or,  showing 

2.  Collusion ;  or, 

3.  Condonation ;  or, 

4.  Recrimination  ;  or, 

5.  Limitation  and  lapse  of  time. 

[New  seoUoD.]  Bish.  on  Mar.  and  DW,,  Sees.  28,  36,  74. 

Sec.  113.     Connivance  is  the  corrupt  consent  of  one   Connivance, 
party  to  the  commission  of  the  acts  of  the  other,  consti- 
tuting the  cause  of  divorce. 

[New  seetion.]  Bish.  on  Mar.  atid  Dir.  (4th  ed.),  See.  5. 

Sec.  114.    Corrupt  consent  is  manifested   by  passive  Ooirnptcon- 
permission  with  intent  to  connive  at  or  actively  procure    manifcated. 
the  commission  of  the  acts  complained  of. 

[Kew  seetion.]  Bish.  on  Mar.  and  Dir.  (4th  ed.),  Seo.  6. 

Sec.  115.     Collusion  is  an  agreement  between  husband  CoUosion, 
and  wife,  that  one  of  them  shall  commit,  or  appear  to 
have  commiitcd,  or  to  be  represented  in  Court  as  having 
committed,  acts  constituting  a  cause  of  divorce,  for  the 
purpose  of  enabling  the  other  to  obtain  a  divorce. 

[Kew  seetion.]  Bish.  on  Mar.  and  Div.  (4th  ed.),  Seo.  28. 

r 

Sec  116.    Condonation  is  the  conditional  forgiveness  oondona. 
of  a  matrimonial  ofcnce  constituting  a  cause  of  divorce.     ****"•  ^^^' 

[Ifew  section.]  Benkert  vs.  Beakert,  32  Gal.,  467.  • 

Sec  117.     The  following  requirements  are  necessary  J^,tonaSon* 
to  coodonation  : 

1.  A  knowledge  on  the  part  of  the  condonor  of  the 
facts  constituting  the  cause  of  divorce. 

2.  Reconciliation  and  remission  of  the  offence  by  the 
injared  party. 

3.  Restoration  of  the  offending  party  to  all  marital  ^ 
rights. 

4.  An  implied  condition  subsequent,  that  the  forgiving 
party  shall  be  treated  with  conjugal  kindness. 

[Kew  seetioB.]  Bish.  on  Mar.  and  Div.,  Bees.  63,  71 
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Brldanoe  of 
condonatioiu 


Seo.  118.  Where  the  cause  of  divorce  consists  of  a 
course  of  offensive  conduct  covering  the  prescribed  statu- 
tory period)  or  arising,  in  case  of  cruelty,  from  successive 
acts  of  ill  treatment  which  may,  aggregately,  constitute 
the  offence,  cohabitation,  or  passive  endurance,  or  con-^ 
jugal  kindness,  shall  not  be  evidence  of  condonation  of 
any  part  of  the  facts  or  period  constituting  such  causes, 
unless  accompanied  by  an  express  agreement  to  condone. 

[New  section.]  Bish.  on  Mar.  and  Diy.  (4th  ed.),  Sec.  60. 


Condona- 
tion, when 
operates  to 
bardlTorce. 


Seo.  119.  In  cases  mentioned  in  the  last  section,  only 
after  the  cause  of  divorce  has  become  complete,  as  to  the 
acts  complained  of  and  the  period  of  their  continuance, 
can  condonation  be  made  that  will  operate  to  bar  divorce 
or  exclude  evidence  covering  any  portion  of  the  acts  or 
time  relied  upon  to  constitute  the  cause.  Even  in  such 
cases,  further  efforts  to  live  with  and  reform  the  offending 
party  must  not,  unsupported  by  an  express  agreement  of 
condonation  made  without  undue  influence,  be  construed 
as  evidence  of  condonation. 

[New  section.]  Bish.  on  Mar.  and  Div.  (4th  ed.),  Seo.  63,  "  Though  nioh 

party  might  be  wiUing  to  giye  the  other  a  fair  trial  of 
future  matrimonial  fidelity,  if  sure  of  retaining  bis 
remedy,''  yet  would  not,  if  the  remedy  waa  in  dan- 
ger of  being  lost  in  such  trial. 


Concealment 
of  facts  in 
certain  case 
makes  con- 
donation 
Toid, 


Seo.  120.  A  fraudulent  concealment,  by  the  condonee, 
of  facts  constituting  a  different  cause  of  divorce  from  the 
one  condoned,  and  existing  at  the  time  of  condonation, 
makes  void  such  condonation. 

Bish.  on  Mar.  and  Diy.  (4th  ed.).  Sees.  65,  66 ;  I>emp- 
•  ster  Ts.  Dempster,  2  Swab.  A  T.,  438,  44. 


Condona- 
tion, how 
reroked. 


Seo.  121.  Condonation  is  revoked,  and  the  original 
cause  of  divorce  revived — 

1.  When  the  condonee  commits  acts  constituting  a  like 
or  other  cause  of  divorce;  or, 

Palmer  ts.  Palmer,  2  Swab.  A  T.,  61,  62 ;  Bish.  on  Mir. 
and  DiT.,  Seo.  64. 

2.  When  the  condonee  is  guilty  of  great  conjugal  un- 
kindness,  not  amounting  to  a  cause  of  divorce,  but  suffi- 
ciently habitual  and  gross  to  show  that  the  conditions  of 
condonation  had  not  been  accepted  in  good  faith  or  not 
fulfilled. 
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Bish.  on  Mar.  and  Bit.,  Seo.  53;  Dorant  ts.  Darant,  1 
Hug.  Be.,  773,  3  Eng.  Eo.,  310;  D'Agnilar  ts. 
D'Aguilar,  1  Hag.  Ec,  773,  3  Eng.  Eo.,  329 ;  Bram- 
irell  yg.  Bramwell,  3  Hag.  Ezo.,  618 ;  Johnson  vs. 
Johnson,  4  Paige,  460 ;  Benkert  vs.  Benkert,  32  Oal., 
467. 

Note. — As  to  Snbd.  2,  Mr.  Bishop,  above  oited,  says : 

t 

"The  difference  of  opinion  among  judges  and  lawyers 
relate  to  the  latter  [this]  branch  of  the  proposition.''  It 
is  beat  to  settle  the  question. 

SsCt  122.    BecrimiDatioD  is  a  showing  by  the  defend-  Rec-imina. 
ant  of  any  cause  of  divorce  against  the  plaintiff,  in  bar  of 
the  plaintiff's  caase  of  divorce. 

[New  section.]  2  Bish.  on  Mar.  and  Div.,  Sec.  75. 

NoTE.^ — This  simple  section  settles  many  conflicting 
points  arising  firom  the  practice  of  leaving  with  the  Courts 
a  wide  discretion  as  to  what  degree  of  bad  conduct  or  what 
degree  of  proof  of  causes  of  divorce  shall  be  required  when 
^ey  are  shown  in  recrimination,  or  whether  unlike  causes 
of  divorce  can  be  so  shown. 

Sso.  128.     Condonation  of  a  cause  of  divorce  shown  in  condona. 
the  answer  as  a  recriminatory  defence  is  a  bar  to  sach  criminatory' 
defence  when  the  condonee  has  fully  performed  the  mar-  tora^de/ 
ital  duties,  and  is  without  reproach  since  the  condona-    ^^^'^  ***' 
tion;  or,  if  thsee  years  or  more  has  elapsed  after  the 
coDdonation  and  before  the  accruing  or  completion  of  the 
cause  of  divorce,  against  which  the  recrimination   is 
Bhown. 

[New  lection.]  Bish.  on  Mar.  and  Biv.,  Sees.  97-100. 

Note. — The  difficulty  of  this  subject  will  be  better  com- 
prehended by  reading  the  sections  above  cited.    It  would 
seem  better  to  have  some  rule,  even  if  it  sometimes  works  a    . 
hardship,  than  to  have  confusion  arising  from  deciding 
each  case  upon  its  own  merits. 

Ssc.  124.    A  divorce  must  be  denied —  Divorces  de- 

1.  When  the  cause  is  adultery  and  the  action  is  not 
commenced  within  five  years  after  the  commission  of  the 
act  of  adultery,  or  after  its  discovery  by  the  injured 
party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the 
action  is  not  commenced  before  the  expiration  of  one 
year  after  the  termination  of  the  period  of  sentence. 

B.  In  all  other  cases,  when  there  is  an  unreasonable 
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lapse  of  time  after  tbe  commission  of  the  offence  and 
before  the  commencement  of  the  action. 

[New  section.] 


timTertab.  ®*^'  ^^^'  ^*P^®  ^^  ^^^^  ^®  ^°^^  ^^  Unreasonable  delay 
iiBheioertaiii  in  commencini^  the  action  as  establishes  the  presamption 
tioEM.  that  there  has  been  connivance,  collusion  in  or  condona- 

tion of  the  offence,  or  full  acquiescence  in  the  same,  with 
intent  to  continue  the  marriage  relation  notwithstanding 
the  commission  of  such  offence. 

[New  BectioD.]  Bish.  on  Mar.  and  Dir.  (4th  ed.),  See.  108. 

Premimp-  Seo.  126.    The  prcsumptions  arising  from  lapse  of  time 

rebutted.       may  bc  rebutted  by  showing  reasonable  grounds  for  the 
delay  in  commencing  the  action. 

[New  Beotion.]  BiBb.  on  Mar.  and  Dir.  (4th  ed.).  See.  106. 


Limitation 
of  time. 


Divorcee 
granted, 
when. 


Sec.  127.  There  are  no  limitations  of  time  for  com- 
mencing actions  for  divorce,  except  such  as  are  contained 
in  Sec.  124  The  provisions  of  the  Code  op  Civil  Pro- 
OEDURE  do  not  apply  to  actions  for  divorce,  so  far  as  they 
relate  to  the  limitations  of  such  actions. 


[New  Beetion.] 


NoTB. — At  preaent  there  is  no  specific  limitation  in  divorce 

cases.    Tbe  only  statute  upon  the  subject  is  the  Aet  of  1850 

(Stats.  1850,  343),  as  follows  : 

"  An  action  for  relief  not  hereinbefore  provided  for,  must 
be  commenced  within  four  years  after  the  cause  of  action 
shall  hare  accrued." 

The  New  York  CivU  Code  provides  four  years  limitation 
in  cases  of  adultery.  Upon  a  careful  examination  of  the 
laws  of  the  different  States  upon  the  subject,  it  appears 
very  difficult  to  establish  any  exact  rule  of  time,  however 
desirable  such  a  rule  might  be.  There  are  so  many  instaneei 
of  efforts  at  reformation — so  much  waiting  and  hoping  before 
finally  attempting  to  break,  judicially,  the  marriage  rela^ 
tion — that  any  arbitrary  rule  which  wonld/ore«  the  party  to 
commence  nn  action  or  lose  the  remedy,  would  defeat  the 
discharge  of  the  most  Christian  duties  arising  from  the  rela- 
tion or  deprive  the  party  of  all  relief  when  all  efforts  fail. 
This  section  (lapse  of  timo)  is  substantially  the  present 
English  statute,  as  expanded  by  rules  which  have  beea 
established  by  the  Courts  in  its  construction. 

See  Pellew  vs.  Pellew,  1  Swab,  and  Trist.,  p.  553  ;  also, 
Matthews  vs.  Matthews,  1  Swab,  and  Trist.,  p.  499. 


Sec.  128.    A  divorce  must  be  granted  only — 

1.  When  the  marriage  took  place  in  this  State ;  or, 

2.  When  both  husband  and  wife  were  actual  inbabitaoU 
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of  ibis  State  at  the  time  of  the  commission  of  the  acts 
conetitatiDg  the  cause  of  divorce;  or, 

3.  When  the  injared  party,  at  the  time  of  the  commis- 
sion of  the  acts  and  at  the  commencement  of  the  action, 
was  an  actual  inhabitant  of  this  State ;  or, 

4.  When  the  acts  were  committed  in  this  State,  and  the 
injared  party,  at  the  commencement  of  the  action,  was 
an  actual  inhabitant  of  this  State ;  or, 

5.  When  the  plaintiff  has  been  an  actual  inhabitant  of 
this  State  one  year  next  preceding  the  commencement  of 
the  action,  and  the  cause  of  divorce  is  extreme  cruelty, 
wilfal  neglect,  wilful  desertion  or  habitual  intemperance, 
and  any  part  of  the  course  of  conduct  or  statutory  period 
of  time  required  to  make  the  offence  complete,  has  occur- 
red or  elapsed  in  this  State  and  a  part  in  another  State. 

Note. — New  York  Civil  Code,  See.  60.  First  para^aph 
omitted ,  the  rest  enlarged  to  extend  to  all  eases,  instead  of 
being  limited  to  adultery.     Snbd.  5  is  new. 

Sso.  129.    In  actions  for  divorce,  the  presumption  of  law  Proof  or 

actual  rati. 

that  the  domicile  of  the  husband  is  the  domicile  of  the  deuce r^ 
wife,  does  not  apply.     After  separation,  each  may  have  a  PreBomp- 
^parato  domicile,  depending  for  proof  upon  actual  resi-  apply, 
donee  and  not  upon  legal  presumptions. 

Eashaw  vs.  Kasbaw,  Z  Cal.,  312  ,•  N.  Y.  CO.,  See.  711  ; 
Bish.  on  Mar.  and  Div.,  Sees.  124-181. 

Sec.  130.  The  rules  of  practice  in  actions  for  divorce,  Additkooi 
are  tho»e  embraced  in  the  Code  op  Civil  Prookdure,  with  ^SetaS^' 
the  following  additional  requirements  :  When  service  of 
commons  is  made  by  publication,  under  the  provisions  of 
Sees.  411  and  412,  Code  op  Civil  Procedure,  the  Court, 
before  making  the  order  for  the  publication  of  summons, 
must  examine  the  plaintiff  as  to  the  residence  of  the  defend- 
ant, and  may  require  affidavits  and  mako  such  further 
orders  for  the  publication  of  summons  in  newspapers  puo- 
lisbed  at  or  near  the  place  of  marriage  and  of  last  domicile, 
M  may  be  deemed  necessary  to  secure  notice  to  the  de- 
fendant. No  divorce  shall  be  granted  until  proof  is  made 
of  personal  service  on  defendant  or  compliance  with  such 
orders  of  publication. 


vorcecnaei. 
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Additlooal 
afflnntttlTe 
■tfttementa 
required  in 
complaint. 


Divaice  not 
tobesrantad 
I17  defluil^ 
•tc.       W 


Seo.  131.  In  addition  to  the  allegations  of  the  com- 
plaint required  by  the  Code  of  Civil  Procedubk,  the 
plaintiff  must  aflSrmatively  state  that  there  has  been  no 
connivance,  collusion,  condonation,  recrimination^  limita- 
tion nor  lapse  of  time  efficient  to  bar  the  action.  These 
statements  are  presumptively  true;  but  the  contrary 
being  proved,  a  decree  of  divorce  must  be  denied. 

Note. — This  section  has  been  prepared  on  reeommtBdatioB 
of  Hon.  S.  H.'  Dwinelle,  Judge  of  the  Fifteenth  District 
Court,  to  enable  the  Court  to  hare  a  basis  for  denjins 
diToroe,  where  there  is  no  answer  filed.  Both  the  preoadinf 
sections  should  be  transferred  to  the  Code  of  Cinl  Pro- 
cedure before  adoption  by  the  Legislature. 

Seo.  182.  No  divorce  shall  be  granted  npon  the  default 
of  the  defendant,  or  upon  the  statement,  admission  or 
nncorroborated  testimony  of  the  parties,  or  upon  any 
statement  or  finding  of  fact  made  by  a  referee,  but  the 
Court  must  require  proof  of  the  facts  alleged,  which  proofs 
if  taken  before  a  referee,  must  be  upon  written  questions 
and  answers. 

"Divorces/'  Seo.  8;  18  Cal.,  87. 


ARTICLE  IV. 


OINSRAL  PB0YISI0R8. 

SicnoK  136.  Relief  may  be  adjudged  in  some  oases,  where  separatioa  if 
denied. 
187.  Expense  of  action. 

138.  Orders  respecting  custody  of  children. 

139.  Support  of  wife  and  children  on  divorce  or  separation  granted 

to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Court  shaU  resort  to  what,  in  executing  certain  seetions. 

142.  If  wife  has  sufficient  for  her  support,  Oourt  may  withhold 

allowance. 

143.  Common  and  separate  property  may  be  subjected  to  support 

and  educate  children. 

144.  When  wife  shall  support  husband  out  of  her  sepanls  prop- 

erty. 

146.  Legitimacy  of  issue. 
140.  Same. 

147.  Disposition  of  common  property  on  divorce. 

148.  How  disposed  of  when  divorce  rendered  on  adultery  ••  • 

cause. 

149.  .Such  an  action  auhject  to  revision  on  appeal. 
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Sia  136.    Though  judgment  of  divorce  ib  denied,  the  luuefinaj 

Coart  may,  in  an  action  for  divorce,  provide  for  the  main-  iosome 

tenaDce  of  the  wife  and  her  children,  or  any  of  them,  by  sepantioais 
the  haeband. 

I  N.  Y.  0.  C,  8«c.  ft8. 

Sbo.  137.     While  an  action  for  divorce  is  pending,  the  ^^oMof 
Court  may,  in  its  discretion,  require  the  husband  to  pay 
as  alimony  any  money  necessary  to  enable  the  wife  to 
sapport  herself  or  her  children,  or  to  prosecute  or  defend 
the  action. 

N.  Y.  C.  C,  Sec.  71. 


Sbc.  188.    In  an  action  for  divorce,  the  Court  may,  be-  Oniwi 
fore  or  after  judgment,  give  such  direction  for  the  cus-  emtodjo? 
tody,  care  and  education  of  the  children  of  the  marriage 
IS  may  seem  necessary  or. proper,  and  may  at  any  time 
vacate  or  modify  the  same. 

N.  Y.  C.  C,  8m.  73. 

Sec  139.     Where  a  divorce  is  granted  for  an  offence  of  soport  of 
the  husband,  the  Court  may  compel  him  to  provide  for  children  on 
the  maintenance  of  the  children  of  the  marriage,  and  to  sepantioD 
make  such  suitable  allowance  to  the  wife,  for  her  support  SST. 
daring  her  life,  or  for  a  shorter  period,  as  tlie  Court  may 
deem  just,  having  regard  to  the  circumstances  of  the  par- 
ties respectively;  and  the  Court  may,  from  time  to  time, 
modify  its  orders  in  these  respects. 

N.  Y.  C.  C,  Boo.  73. 

Sec  140.    The  Court  may  require  the  husband  to  give  sacnritj  for 
reasonable  security  for  providing  maintenance  or  making  andaiimooj. 
My  payments  required  under  the  provisions  of  this  chap- 
ter, and  may  enforce  the  same  by  the  appointment  of  a 
receiver,  or  by  any  other  remedy  applicable  to  the  case. 

N.  Y.  C.  C,  Sec.  74. 

* 

Sio.  141.    In  executing  the  five  preceding  sections  the  Court  iImii 

toort  mast  resort —  whiu,  in 

•  To  the  common  property ;  then,  *  certain 

2.  To  the'  separate  property  of  the  husband. 

[»w»ctk».I  If  wife  b» 

fuiBdont  Cor 

Seo.  142.    When  the  wife  has  either  a  separate  estate  cS^nS!^'^' 
or  an  interest  in  common  property  sufficient  to  give  her  Ji^^». 


^ 
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Common  and 
■eptfate 
property 
maj  boBub- 
Jectod  to 
rapport  and 
educate 
children. 


When  wife 
■hall  support 
husband  out 
of  her  sepa- 
rate pn^- 
erty. 


Lecttlmi 
of  UHmo. 


tlmacy 


Sams. 


Disposition 
of  common 
property  on 
dlToroe. 
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alimony  or  a  proper  support,  the  Court,  in  its  discretion, 
may  withhold  any  allowance  to  her  oat  of  the  separate 
property  of  the  husband. 

[New  section.] 

Sec.  143.  The  common  property  of  husband  and  wife, 
and  the  separate  property  of  each,  may  be  subjected  to 
the  support  and  education  of  the  children  in  such  propor- 
tions as  the  Court  deems  just. 

[New  section.] 

Sec.  144.  Either  without  divorce  or  with  divorce, 
when  the  wife  is  the  offending  party  she  shall  sapport 
the  husband  out  of  her  separate  property,  when  he  has 
no  separate  estate  and  when  they  have  no  common  prop- 
erty, and  when  he  is  not  able  or  competent,  from  infirmi- 
ties, to  support  himself. 

[New  section.] 

Seo.  145.  When  a  divorce  is  granted  for  the  adultery 
of  the  husband,  the  legitimacy  of  children  of  the  mar- 
riage, begotten  of  the  wife  before  the  commencement  of 
the  action,  is  not  affected. 

.    N.  Y.  C.  C,  See.  6J. 

Seo.  146.  When  a  divorce  is  granted  for  the  adultery 
of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected; 
but  the  legitimacy  of  other  children  of  the  wife  may  be 
determined  by  the  Court,  upon  the  evidence  in  the  ease. 
In  every  such  case,  all  children  begotten  before  the  com- 
mencement of  the  action  are  to  be  presumed  legitimate 
until  the  contrary  is  shown. 

N.  Y.  C.  C,  Sec.  63. 

Seo.  147.  In  case  of  the  dissolution  of  .the  marriage 
by  decree  of  any  Court  of  competent  jurisdiction,  the 
common  property  must  be  equally  divided  between  the 
parties,  and  the  Court  granting  the  decree  must  make 
such  order  for  the  division  of  the  common  property,  or 
the  sale  and  equal  distribution  of  the  proceeds  thereof,  as 
the  nature  of  the  case  may  require. 

SUts.  1850,  254,  Seo.  12. 
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Sea  148.     When  the  decree  of  divorce  is  rendered  on   how  di*. 

poMdof 


the  ground  of  adultery  or'  extreme  cruelty,  the  party  when  di 

foand  guilty  thereof  is  only  entitled  to  such  portion  of  the  derS  raT' 

common  property  as  the  Court  granting  the  decree  may,  aJm^^^ 
Id  its  discretion,  from  the  facts  of  the  case,  deem  just. 

Stata.  1850»  254,  8eo.  12. 

Sko.  149.     The  order  for  the  disposition  of  the  common  Bncban 

^  action  mb- 

property  under  the  preceding  section  is  subject  to  revision  Jeot  to 

rsTiflton  OB 

OD  appeal,  in  all  respects,  including  the  exercise  of  discre-  app«ai. 
lion  by  the  Court  below. 

StAtfl.  1850,  254,  Seo.  12. 
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HUSBAND   AND   WIFE. 

Matnal  obligations  of  busband  and  wife.  * 

Rights  of  husband,  as  bead  of  family. 

In  other  respects,  their  interests  separate. 

Hasbaod  and  wife  may  make  con  tracts. 

How  far  may  impair  their  leg^  obligations. 

Consideration  for  agreement  of  separation. 

Hay  be  joint  tenants,  etc. 

Separate  property  of  the  wife. 

Separate  property  of  the  husband. 

Common  property. 

Inrentory  of  separate  property  of  wife. 

Filing  inyentory,  notice  of  wife's  title. 

Non-entry  of  property  therein  prima  faoie  evidence  that  it  is 

not  eommon  property. 
Barning^  of  wife  not  liable  for  debts  of  husband. 
Earnings  of  wife,  when  living  separate,  separate  property. 
Liability  for  debts  of  wife  contracted  before  marriage. 
Wife's  property  not  liable  for  debts  of  the  husband,  but  liable 

for  her  own  debts. 
Power  of  Che  husband  over  eommon  property. 
Courtesy  and  dower  not  allowed. 
Neither  answerable  for  the  acts  of  the  other. 
Support  of  wife. 

Husband  not  liable  when  abandoned  by  wife. 
Rights  of  husband  and  wife  governed  by  what. 
Marriage  settlement  eontraets,  how  exeouted. 
To  be  acknowledged  and  recorded. 
Effect  of  reoording. 

Minors  may  make  marriage  settlements. 
Rights  of  married  woman  as  sole  trader. 
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MntQiaobiu      Sso.  155.    Hasband  and  wife  contract  towards  each 
^standand  Other  obUgatioDS  of  mtftnal  respect,  fidelity  and  sapport. 

N.  T.  0.  C,  Sec.  76. 


wife. 


Rights  of  Seo.  156.    The  hasband  is  the  bead  of  the  family.     He 

hMd  of '       may  choose  any  reasonable  place  or  mode  of  living,  and 
Jbhe  wife  mast  conform  thereto. 

N.  T.  C.  0.,  Seo.  76. 

lo other  Seo.  157.    Exccpt  as  mentioned  in   Sea  15.8,  neither 

S3?intor.    hasband  nor  wife  has  any  interest  in  the  property  of  the 
estseeparate  ^^.j^gj.^  y^^   neither  Can   be  ezcladed   from   the   other's 

dwelling. 

N.  Y.  C.  C,  See.  78. 

HosbMid  Sec.  158.     Either  husband  or  wife  may  enter  into  any 

^elSS*'  engagement  or  transaction  with  the  other,  or  with  any 
tracts.  oth'er  person,  respecting  property,  which  either  might  if 
anmarried;  subject,  in  transactions  between  themselves, 
to  the  general  rules  which  control  the  actions  of  persons 
occupying*confidential  relations  with  each  other,  as  de- 
fined by  the  Title  on  Trusts. 

N.  Y.  C.  C,  See.  79. 

Howfcrmaj      Seo.  159     A  hasband  and  wife  cannot,  by  any  contract 

impair  their  '     "^         ^^ 

legal  obiiga-  with  cach  Other,  alter  their  legal  relations,  except  as  to 
property,  as  provided  in  Sec.  158,  and  except  that  they 
may  agree  to  an  immediate  separation,  and  may  make 
provision  for  the  support  of  either  of  them  and  of  their 
children  daring  such  separation. 

"  Marriage/'  Seoa.  14, 15,  22,  23  ;  N.  Y.  C.  C,  Sec.  80  ; 
Beaeh  vs.  Beaoh,  2  Hill,  260 ;  1  Shar.  Bl.,  441  and 
note. 

couridera.    "    Sbo.  160.    The  mutaal  consent  of  the  parties  is  a  saflS- 
aKreemantof  cicnt  Consideration  for  such  an  agreement  as  is  mentioned 

Meparatton.      .^  ^j^^  j^^  sectiOU. 

N.  Y.  C.  C,  Seo.  81. 

Maj  be  Joint      Seg.  161.    A  husband  and  wife  may  hold  real  or  per- 
tenants,  etc.  ^^^^^^  property  together,  jointly  or  in  common,  or  as  com- 
munity propetty. 

N.  Y.  C.  C,  Seo.  82. 

Separate  Seo.  162.    All  property  of  the  wife,  owned  by  her  be- 

propertyof  r      tr       J  i  J 

the  wife.       fore  marriage,  and  that  acquired  afterwards  by  gifl,  be- 
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qaest,  devise  or  descent,  with  the  rents,  issaes  and  profits 
thereof,  is  her  separate  property.  • 

Conat.,  Art  XI,  Sm.  14 ;  "  Hiubuid  and  Wife,"  Sm.  1 ; 
Snyder  vs.  Webb,  3  Cal.,  83;  Besaie  ts.  Earle,  4  Cal., 
200 ;  Tryon  vs.  Satton,  14  Cal.»  490 ;  Dow  78.  G.  A 
C.  S.  M.  Co.,  31  Cal.,  629;  Qeorge  vs.  Ransom,  13 
Cal.,  322;  Raoouillat  va.  Sanaerain,  32  Cal.,  376 ; 
Hart  va.  Robertaon,  21  Cal.,  346:  Ramsdell  ra. 
Fuller,  28  CaL,  37 ;  Lewis  A  Cliand  vs.  Johns,  24 
Cal.,  98;  26  Cal.,  546;  31  CaL,  420;  11  CaL,  71; 
30  Cal.,  511;  25  Cal.,  367;  20  Cal.,  173;  12  Cal., 
564;  14  Cal.,  676;  21  Cal.,  47;  31  Cal.,  440;  15 
Cal.,  483. 

Sec.  163.     All  property  owned  by  the  husband  before  separate 
marriage,  and  that  acquired  afterwards  by  gift,  bequest,  Sbe^2ami. 
devise   or   descent,   with   the  rents,   issues   and   profits 
thereof,  ia  his  separate  property. 

"Husband  and  Wife,"  Soo.  1;  12  CaL,  216;  26  CaL, 
546 ;  31  CaL,  420. 

Seo.  164.     All  Other  property  acquired  after  marriage,  oommon 
by  either  husband  or  wife,  is  comnQunity  property.  property. 

"  Hasband  and  Wife,"  Seo.  2 ;  8  Cal. ,  507 ;  1 1  Cal.,  201 ; 
12  Cal.,  216 ;  12  CaL,  247  ;  12  CaL,  114  ;  15  Cal., 
127 ;  21  CaL,  87  ;  22  CaL,  283 ;  23  CaL,  70 ;  23 
Cal.,  393;  26  CaL,  546;  31  CaL,  440. 

Sec.  171.    A  full  and  cooaplete  inventory  of  the  sepa-  inTenunT  / 
rate  personal  property  of  the  wife  must  be  made  out  and  pr^S^^t 
signed  by  her,  acknowledged  or  proved  in   the  manner  '^'*" 
required  by  law  for  tbe  acknowledgment  or  proof  of  a 
grant  of  real  property  by  an  unmarried   woman,  and 
recorded  in  the  office  of  the  Recorder  of  the  county  in 
whicb  the  parties  reside. 

"  Husband  and  Wife,"  Sees.  3,  4 ;  22  Cal.,  283. 

Seo.  172.    The  filing  of  the  inventory  in  the  Kecorder's  FiUnginTen. 
office  is  notice  of  the  tjtle  of  the  wife.  ^'wife's  *^ 

title. 
"Huaband  and  Wife,"  Sec.  5. 

Sec  173.    The  failure  to  file  such  inventory,  or  the  NoneDtiT 

non-entry  of  her  personal  property  therein,  is  prima  facie  thewiS*'*^ 

evidence,  as  between  the  wife  and  purchasers  from  the  EriSnoT** 

husband  in  good  faith  and  for  a  valuable  consideration,  ^mo?"**' 

that  such  property  is  not  the  separate  property  of  the  P">P^*y- 
wife. 

[Kev  ie«tion.] 
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EvBinsior  Sec.  174.  The  earnings  of  the  wife  are  not  liable  for 
liable fbr       the  debts  of  the  hasbaad. 

debts  of 

hubuid.  SUto.  1870,  226. 

varniDgB  Seo.  175.     The  earnings  and  accumalations  of  the  wife, 

of  wtfe^ 

wheniiTing    and  of  hei^  minor  children  living  with  her,  or  in  her  cas- 

■epentte. 

■epuvte        tody,  while  she  is  living  separate  from  her  husband,  are 
the  separate  property  of  the  wife. 

StaU.  1870,  226. 

Ltebfiityfor       Sbo.  176.    The  separate  property  of  the  husband  ia  not 

iebtn  of  Trifo  r      r        j 

eootrected     liable  for  the  debts  of  the  wife,  contracted  before  the  mar- 

oeiore 

mttriage.        riagC. 

"  Haaband  and  Wife/'  Seo.  5, 13 ;  Van  Maren  ts.  John- 
son, 13  Cat,  308;  16  Gal.,  69. 

wub*e  prop.  Seo.  177.  The  separate  property  of  the  wife  is  not  lia- 
HiSiefor  ble  for  the  debts  of  her  husband,  but  is  liable  for  her  own 
bnsband^bai  dcbts,  Contracted  before  or  after  marriage. 

own  debte.      [^w  section.]  Based  on  "  Husband  and  Wife/'  Sees.  5,  13. 

Power  of  the       Seo.  178.    The  husband   has  the  entire  management 

hOfllMUld 

oTercom.  and  controlof  the  common  property,  with  the  like  abso- 
fliiy,  lute  powei*  of  disposition,  as  of  his  own  separate  estate. 

«<  Husband  and  Wife/'  Seo.  0  ;  5  CaL,  252 ;  12  Gal.,  216  ; 
15  Gal.,  308. 

NoTB. — The  following  section  bad  a  pisoe  in  first  dimft. 

It  is  retained  in  the  form  of  a  note.    The  Legislatore  can 

restore  if  desirable  : 

"Sec.  — .  In  oases  of  fraudulent  transfers,  gross  mis- 
management or  profligate  waste  of  common  property  by  the 
husband,  the  wife  may  have  her  action  in  the  proper  Gourt, 
and  is,  upon  proper  showing,  entitled  to  a  judgment — 

1.  Securing  to  her  the  entire  management  and  absolnis 
power  of  disposition  of  it,  in  like  manner  and  extent  as  the 
liusband  had  before  the  commencement  of  the  action ;  or, 

2.  Appointing  a  Trustee  to  manage  it,  as  the  Court  may 
direct ;  or, 

3.  Equitably  dlTiding  the  property,  making  the  part 
awarded  to  each  their  separate  property." 

This  is  a  new  section,  and  may  seem  at  first  like  an 

alarming  innovation.     There  is  a  strange  inoonsistenoy  in 

the  existing  law : 

1.  The  property  is  made  common  between  the  husband 
and  wife.    They  have  a  common  interest  in  it. 

2.  The  husband  can  sell  it,  give  it  away  or  wilfully  de- 
stroy it— exercise  all  the  powers  of  absolute,  exclusive  owb> 
ership,  and  the  wife  has  no  remedy  except  by  divofce  or  hit 
death.  She  must  witness  the  passing  away,  through  profli- 
gacy, of  a  family  competence  In  which  she  has  half  intorest 
— a  right  without  a  remedy.  This  section  is  intended  to 
secure  the  remedy  in  grievous  cases  only. 
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8m3.  179.    No  ostste  is  allowed  the  hasband  as  tenant  coartMyand 

■  i«iAi«*/i  •  dower  Bot 

by  curtesy,  upon  tbe  death  of  hi8  wife,  nor  is  any  estate  allowed. 
in  dower  allotted  to  the  wife  upon  the  death  of  her  hus- 
band. 

"  Hosbmnd  and  Wife/'  Seo.  10. 

See.  180.    Neither  husband  nor  wife,  as  such,  IB  answer-  Neither 

LI     /•        I  /*     I  1  answerable 

aote  tor  the  acts  of  the  other.  for  the  acta 

of  the  oiher. 
K.  T.  C.  0.,  Sec  83. 

Bbc.  181.    If  the  husband  nej^rlects  to  make  adequate  support  or 

wife 

provision  for  the  support  of  his  wife,  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary  for 
her  support,  and  recover  the  reasonable  value  thereof 
from  tbe  husband. 

N.  T.  C.  C,  Seo.  84. 

Sec.  182.    A  husband  abandoned  by  his  wife  is  not  lia-  Husbaifflnot 
blefor  her  support  until  she  offers  to  return,  unless  she  atandoaed 
was  justified,  by  his  misconduct,  in  abandoning  him. 

N.  Y.  C.  C,  See.  85. . 

Sac.  183.  The  property  rights  of  husband  and  wife  Rightaof 
Af^  governed  by  this  chapter,  unless  there  is  a  marriage  and  wife 
settlement,  containing  stipulations  contrary  thereto.  Ey  what. 

"Hnsband  and  Wife/'  Seo.  14. 

Sec  184.    AH  contracts  for  marriacce  settlements  must  Karriage 

Ka'..  11111  »ettleiuent 

^  ID  writing,  and  executed  and  acknowledged  or  proved  oontracta, 

in  i:i.  ../111.  .1  1  howexecu- 

10  I1K6  manner  as  a  grant  of  land  is  required  to  be  exe-  ted. 
CQted  and  acknowledged  or  proved. 

*'  Husband  and  Wife/'  Seo.  16. 

Sec  185.    When   such   contract   is  acknowledged   or  Tobeac- 
provedy  it  must  be  recorded  in  the  office  of  the  Kecorder  aodreoorded 
of  every  county  in  which  any  real  estate  may  be  situated 
which  is  granted  or  affected  by  such  contract. 

"Husband  and  Wife/'  Sec.  17. 

Sec  186.    The  recording  or  non-recording  of  such  con-  Birectof 
^r»ci  has  a  like  effect  as  the  recording  or  non-recording  of  ^       "*' 
'ostruments  affecting  real  property,  as  provided  iu  the 
^^tpter  on  Recording  Transfers. 
i^^  section.]  Based  on  '*  Husband  and  Wife,"  Sec  18. 


42  CIVIL  CODE. 

Minora okftj        Seo.  187.    A  minor  capable  of  contracting  marriage 
riage settle,    muj  make  a  valid  marriage  settlement.  ^ 


meats. 


"Haiband  and  Wife/'  Seo.  20. 


Rigbtaof  Sec.  188.    When  the  wife  is  a  sole  trader,  under  the 

nanied 

wMnainM  provisions  of  the  Code  of  Civil  Procedure,  she  has  the 
legal  capacity  and  rights  of  an  unmarried  woman,  con- 
cerning her  business  and  property,  subject  to  the  litnita* 
tions  contained  in  that  Code. 

[New  flection.] 


TITLE    II. 

PARENT  AND   CHILD 

Chaptbb  I.  BT  BIRTH. 

II.  BY  ADOPTION. 


CHAPTER  I. 

CHILDREN   BT  BIRTH. 

SscTiov  193.  Legitimacy  of  children  born  in  wedlock. 

194.  Legitimacy  of  children  born  out  of  wedlock. 

195.  Who  may  dispute  the  legitimacy  of  a  child. 

196.  Obligation  of  parents  for  the  support  and  edueation  of  their 

children. 

197.  Custody  of  legitimate  child. 

198.  Husband  and  wife  living  separate,  neither  to  hare  svpeiior 

right  to  custody  of  children. 

199.  When  husband  or  wife  may  bring  action  for  the  exelojiTe 

control  of  children.    Decree  in  such  cases. 

200.  Custody  of  an  illegitimate  child. 
301.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child. 

203.  Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Remedy  when  a  parent  dies  without  providing  for  the  sapport 

of  his  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

207.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child. 

208.  When  a  parent  is  not  liable  for  support  furniBhed  his  child. 

209.  Husband  not  bound  for  the  support  of  his  wife's  ohUdren  by 

a  former  marriage. 
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• 


SscTi09  210.  Compdnsation  and  support  of  adult  child. 

211.  Parent  maj  relinquish  serTices  and  custody  of\)hild. 

212.  Wages  of  minors. 

213.  Right  of  parent  to  determine  the  residence  of  child. 

214.  Parent  not  liable  for  acts  of  child. 

215.  Wife  in  certain  oases  maj  obtain  custody  of  minor  children. 

Sbo.  198.    All  children  born  in  wedlock  are  presumed  ^f^lj^ 
to  be  legitimate.  ^  *»  ^w"- 

N.  T.  C.  C,  Sec.  se. 

Sbo.  194.    All  children  of  a  woman  who  has  been  mar-  Legitimacj 
ried,  born  within  ten  months  after  the  dissolution  of  the  bora  out  of 
marriage,  are  presumed  to  be  legitimate.     But  if  during 
such  period  she  marries  again,  and  afterwards  has  a  child, 
it  is  presumed  to  be  her  legitimate  offspring  by  the  sec-      * 
end  husband. 

TS,  7.  0.  C,  Sec.  87. 

Seo.  195.    The  presumption  of  legitimacy  can  be  dis-  who  may 
pnted  only  by  the  husband  or  wife,  or  the  heir  or  devisee  teg^nu^* 
of  one  or  both  of  them,  or  the  successors  of  the  dece-  **''*'**"• 
dent.    Illegitimacy,  in  such  case,  may  be  proved  like  any 
other  fact 

XI*  X.  U.  Cy  Bee.  88. 

Sso.  196.     The  parent  entitled  to  the  custody  of  a  child  obUgaUonof 
must  give  him  support  and  education  suitable  to  his  cir-  STsupport 
cumstances.     If  the  support  and  education  which   the  uon^f^Setr 
father  of  a  legitimate  child  is  able  to  give  are  inadequate,  *^^^'^' 
the  mother  must  assist  him  to  the  extent  of  her  ability. 

N.  T.  0.  C,  Sec.  89. 

Sbo.  197.  The  father  of  a  legitimate  unmarried  minor  custody  of 
is  entitled  to  its  custody,  services  and  earnings ;  but  he  cSud!°*^ 
cannot  transfer  such  custody  or  services  to  any  other  per- 
son, except  the  mother,  without  her  written  consent,  if 
she  is  living  and  capable  of  consent.  If  the  father  is 
dead,  or  is  unable,  or  refuses  to  take  the  same,  or  has 
abandoned  his  family,  the  mother  is  entitled  thereto. 

N.  T.  C.  C,  Bee.  90. 

Sec.  198.    The  husband  and  father,  as  such,  shall  have  Husband 
no  rights  superior  to  those  of  the  wife  and  mother,  in  fnsilili^M^ 
regard  to  the  care,  custody,  education  and  control  of  the  SmJi^. 
children  of  the  marriage,  while  such  husband  and  wife  ^t^'^^^ 
live  separate  and  apart  from  each  other.  children. 
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When  hvm» 
band  or  wl& 
SUIT  bring 
action  for  the 
exclnslTe 
control  of 
children. 
Decree  In 
•nch  cues. 


Seo.  199.^  Witboat  application  for  a  divorce,  the  hus- 
band or  the  wife  may  bring  an  action  for  the  exclusive 
control  of  the  children  of  the  marriage;  and  the  Court 
may,  daring  the  pending  of  sach  action,  or  at  the  final 
hearing  thereof,  or  afterwards,  make  such  order  or  decree 
in  regard  to  the  support,  care,  custody,  education  and 
control  of  the  children  of  the  marriage,  as  may  be  just 
and  in  accordance  with  the  natural  rights  of  the  parents 
and  the  best  interests  of  the  children,  and  may  at  any 
time  thereafter  amend,  vary  or  modify  such  order  or  de- 
cree, as  the  natural  rights  and  the  interests  of  the  par- 
ties, including  the  children,  may  require. 

Seo.  200.  The  mother  of  an  illegitimate  unmarried 
minor  is  entitled  to  its  custody,  services  and  earnings. 

N.  Y.  C.  C,  See.  91. 

Seo.  201.  The  proper  Court  may  direct  an  allowance 
to  be  made  to  the  parent  of  a  child,  out  of  its  property , 
for  its  past  or  future  support  and  education,  on  such  con- 
ditions as  may  be  proper,  whenever  such  direction  is  for 
its  benefit. 

N.  Y.  C.  C,  Sec.  92. 

Ptfentcao.        Seo.  202.    The  parent,  as  such,  has  no  control  over  the 

net  control  *^  ' 

JJ^gjopertj  property  of  the  child. 

N.  Y.  C.  C,  Sec.  93. 


Costodyof 
an  Ule^d- 
matodiild. 


Allowance 
to  parent. 


Remedy  for 

parental 

abuse. 


When  pa- 
rental-an- 
thorlty 


Remedy 
when  a  par- 
ent dies 

WithOQt 


nr  the  sup- 
port of  his 
ohild. 


Seo.  203.  The  abuse  of  parental  authority  is  the  sub- 
ject of  judicial  cognizance  in  a  civil  action  brought  by 
the  child,  or  by  its  relative  within  the  third  degree,  or  by 
the  Supervisors  of  the  county  whore  the  child  resides ; 
and  when  the  abuse  is  established,  the  child  may  be  freed 
from  the  dominion  of  the  parent,  the  parent  punished, 
and  the  duty  of  support  and  education  enforced. 

N.  Y.  C.  C,  See.  94. 

Sec  204.    The  authority  of  a  parent  ceases — 

1.  Upon  the  appointment  by  a  Court  of  a  guardian  of 
the  person  of  a  child ; 

2.  Upon  the  marriage  of  the  child ;  or, 

3.  Dpon  its  attaining  majority. 

K.  Y.  C.  C,  See.  95. 

Sec  205.    If  a  parent  chargeable  with  the  support  of  a 
.child  dies,  leaving  it  chargeable  to  the  county,  and  leav- 
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iQgan  estate  safficient  for  its  sapport,  the  Sapervisora  of 
the  county  maj  claim  provisioo  for  its  sapport  from  the 
parent's  estate  by  civil  action,  and  for  this  purpose  may 
I  have  the  same  remedies  as  any  creditors  against  that 
estate,  and  against  the  heirs,  devisees  and  next  of  kin  of 
the  parent. 

N.  Y.  C.  O.r  Seo.  95. 

i 

Sec.  206.    It  is  the  duty  of  the  father,  the  mother  and  ludproeai 
I       the  children  of  any  poor  person  who  is  unable  to  main-  para?toiuui 
'       tain  himself  by  work,  to  maintain  sach  person  to  the  S^ntStiing 
I       extent  of  their  ability.    The  promise  of  an  adult  child  to  ««»>*>'*»"• 

pay  for  necessaries  previously  furnished  to  such  parent  is 

binding. 

I  N.  Y.  C.  C,  See.  »T. 

Sec.  207.     If  a  parent  neglects  to  provide  articles  nee-  whenamr- 
eesary  for  bis  child  who  is  under  his  charge,  according  to  fornecMM- 
hie  circumstances,  a  third  person  may  in  good  faith  sup-  toacbUd. 
plj  such  necessaries,  and  recover  the  reasonable  value 
thereof  from  the  parent. 

N.  Y.  C.  C.»-8eo.  08. 

Sec.  208.     A  pareirt  is  not  bound  to  compensate  the  whenapw- 

,  ■  *  ^  ent  to  not 

Other  parent,  or  a  relative,  for  the  voluntary  support  of  iiawefor 
his  child,  without  an  agreement  for  compensation,  nor  to  furnished 
i^mpensate  a  stranger  for  the  support  of  a  child  who  has 
sbsodoDed  the  parent  without  just  cause. 

N.  Y.  0.  C,  See.  99. 

Sec.  209.    A  husbaud  is  not  bound  to  maintain  his  Hoabandnot 

wife's  children  by  a  former  husband ;  but  if  he  receives  thesnpp^ 

them  into  his  family  and  supports  them,  it  is  presumed  ohadnmb/ 

that  he  does  so  as  a  parent,  and  where  such  is  the  case,  manS«^ 
they  are  not  liable  to  him  for  their  support,  nor  he  to 
them  for  their  services. 

N.  T.  C.  C,  See.  100. 

Seo.  210.    Where  a  child,  after  attaining  majority,  con-  compeiMa- 
tinnes  to  serve  and  to  be  supported  by  the  parent,  neither  anpTOrtof 
P&rty  is  entitled  to  compensation,  in  the  absence  of  an 
agreement  therefor. 

N.  Y.  C.  C,  See.  101. 

Futmt  may 

Sec.  211.    The  parent,  whether  solvent  or  insolvent,  wrYiowand 
,  may  relinquish  to  the  child  the  right  of  controlling  him  XS^^"^ 


« 
* 
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WagMof 
minjn. 


Bight  of 
parent  to 
determioe 
thercsidMice 
of  child. 


and  receiving  his  earnings.     Abandonment  bj  the  parent 
is  presumptive  evidence  of  snch  relinqoishment. 

N.  Y.  C.  C,  Sec.  102. 

S£o.  212.  The  wages  of  a  minor  employed  in  service 
may  be  paid  to  bim,  unless,  within  thirty  days  after  tlie 
commencement  of  the  service,  the  parent  or  guardian 
entitled  thereto  gives  the  employer  notice  that  he  claims 
such  wages. 

N.  T.  C.  C,  See.  103. 

Skc.  213.  A  parent  entitled  to  the  custody  of  a  child 
has  a  right  to  change  his  residence,  subject  to  the  power 
of  tlie  proper  Court  to  restrain  a  removal  which  would 
prejudice  the  rights  or  welfare  of  the  child. 

N.  Y.  C.  C,  8«c.  104. 

Fventnot         Sec.  214.    Neither  parent  nor  child  is  answerable,  as 
actaofi^iid.  such,  for  the  acts  of  the  other. 

N.  Y.  C.  C,  Sec  105. 

Sec.  215.  When  a  husband  and  wife  live  in  a  state  of 
separation,  without  being  divorced,  any  Court  or. officer 
of  competent  jurisdiction,  upon  af»plication  of  the  wife, 
if  she  is  aa  inhabitant  of  this  State,  may  grant  the  proper 
writ  to  inquire  into  the  custody  of  any  minor  unmarried 
child  of  the  marriage,  and  may  award  the  custody  of  the 
child  to  either  party  for  such  time,  and  under  such  regu- 
lations, as  the  case  may  require.  The  decision  of  the  tri- 
bunal is  to  be  guided  by  the  rules  prescribed  in  Sec.  246. 

K.  Y.  0.  C,  6eo.  106. 


Wife  in  cer- 
taincasM 
may  obtain 
enttodyof 
minor  chU« 
dren. 


CHAPTER  II. 

ADOPTION. 

SscnoK  221.  ChUd  may  be  adopted. 

222.  Who  may  adopt 

223.  Consent  of  wife  neoessary. 

224.  Consent  of  child's  p^nte. 

225.  Consent  of  child. 

220.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  EiTeot  of  adoption. 

229.  Effect  on  former  relations  of  child. 

230.  Adoption  of  iUegitimate  chUd. 
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Seo.  221.     Any  minor  child  may  be  adopted  by  any   ChUdmay 
adalt  person,  in  the  cases  and  subject  to  the  rules  pre- 
Bcribed  in  this  chapter. 

The  total  absence  of  any  proyirion  for  the  adoption  of 
children  is  one  of  the  most  remarkable  defects  of  onr  law. 
Thousands  of  children  are  actnally,  though  not  legally, 
adopted'  every  year ;  yet  there  is  no  method  by  which  the 
adopting  parents  can  secure  the  children  to  themselves, 
except  by  a  fictitious  apprenticeship,  a  form  whicht  when 
applied  to  children  in  the  cradle,  becomes  absurd  and 
repulsive.  It  is,  indeed,  so  inappropriate  in  every  case 
that  it  is  rarely  resorted  to.  The  consequence  is,  almost 
invariably,  that  if  the  real  parents  of  the  child  live  to  see  it 
grow  to  an  age  of  usefulness  and  intelligence'  they  are  certain 
to  attempt  to  reclaim  it,  sometimes  through  the  mere  sel- 
fishness of  natural  affection,  but  more  commonly  from  base 
and  sordid  motives.  The  chances  of  an  adopting  ]^rent 
for  the  retention  of  the  child  upon  which,  perhaps,  his  whole 
lieart  is  centred,  are  therefore  in  the  inverse  ratio  to  the 
degree  of  his  benevolence  in  its  selection,  and  of  his  eare 
and  affection  in  its  training.  Benevolence  dictates  a  choice 
from  among  children  whose  parents  are  least  able  or  willing 
to  take  caro  of  them.  To  relieve  a  child  from  a  cruel  and 
heartless  parent  is  a  greater  mercy  than  to  take  even  an 
orphan.  Yet  these  are  the  parents  who  are,  of  all  others, 
most  likely  to  reclaim  the  child  as  soon  as  any  money  can 
be  made  out  of  it  Affection  will  give  the  child  such  a 
training  as  will  develop  its  beauty  and  intelligence  to  the 
highest  degree.  Yet  every  grace  of  the  child  is  but  a  pre- 
mium upon  the  extortion  of  its  heartless  parents.  This  is 
not  mere  theory.  Facts  within  the  knowledge  of  almost 
every  one  justify  these  statements.  There  are  very  many 
childless  parents  who  would  gladly  adopt  children,  but  for 
their  well-founded  fears  that  they  could  never  hold  them  | 
securely. 

N.  T.  C.  C,  Sec.  107  J  Stats.  1870,  530,  Boo.  1. 

8bc.  222.     The  person  adopting  a  child  must  be  at  least  whoin»y 

fifteen  years  older  than  the  person  adopted,  and  must  ^^^^ 
have  been  married,  and  if  a  woman,  must  be  a  widow,     . 
or  be  lawfully  divorced  from  her  husband,  without  her 

N.  T.  0.  C,  Sec.  108 ;  Stats.  1870,  530,  Sec.  1. 


Sko.  223.     A  married  man,  not  lawfully  separated  from   ooDsont  of 

wife: 
sary. 


his  wife,  cannot  adopt  a  child  without  the  consent  of  his  '^*'**^ 


wife. 


N.  Y.  C.  C,  Sec.  109 ;  Stats.  1870,  530,  Sec.  2. 


ents. 


Sec.  224.  A  legitimate  child  cannot  bo  adopted  with-  consent  of 
out  the  consent  of  its  parents,  if  living,  nor  an  illegiti-  «*>"<>'•?*'• 
mate  child  without  the  consent  of  its  mother,  if  living, 
except  that  consent  is  not  necessary  from  a  father  or 
mother  deprived  of  civil  rights,  or  adjudged  guilty  of 
adultery,  or  of  cruelty,  and  for  either  cause  divorced,  or 
adjudged  to  be  a  habitual  drunkard,  or  who  has  been 
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Omaent  of 
child. 


PmcfcdingB 
on  adoption. 
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order. 


judicially  deprived  of  the  custody  of  the  child,  on  acconnt 
of  cruelty  or  neglect. 

N.  T.  C.  C,  Seo.  110  ;  SUts.  1870,  530,  Seo.  Z. 

Seo.  225.     The  consent  of  a  child,  if  over  the  age  of 
twelve  years,  is  necessary  to  its  adoption. 

N.  Y.  C.  0.,  Sec.  Ill  ,•  stats.  1'870,  530,  Sec.  $. 

Sec.  226.  The  person  adopting;  a  child,  and  the  child 
adopted,  and  the  other  persons  whoso  consent  is  neces- 
sary, must  appear  before  the  County  Judge  of  the  county 
where  the  person  adopting  resides,  and  the  necessary 
consent  must  thereupon  be  signed,  and  an  agreement  be 
executed  by  the  person  adopting,  to  the  effect  that  the 
child  shall  be  adopted,  and  treated  in  all  respects  as  his 
own  lawful  child  should  be  treated. 

N.  Y.  C.  C,  Sec.  112;  Stats.  1870,  530,  Seo.  4. 

Sec.  227  The  Judge  must  examine  all  persons  appear- 
ing before  him  pursuant  to  the  last  section,  each  sepa- 
rately, and  if  satisfied  that  the  interests  of  the  child  will 
be  promoted  by  the  adoption,  he  must  make  an  order 
declaring  that  the  child  shall  thenceforth  be  regarded 
and  treated  in  all  respects  as  the  child  of  the  person 
adopting. 

N.  Y.  C.  C,  Sec.  113 ;  Stats.  1870,  530.  See.  5. 

Sec.  228.  A  child,  when  adopted,  takes  the  name  of 
the  person  adopting,  and  the  two  thenceforth  sustain 
towards  each  other  the*  legal  relation  of  parent  and  child, 
and  h^ve  all  th.e  right  and  are  subject  to  all  the  duties 
of  that  relation. 

N.  Y.  C.  C,  Sec.  114  ;  Stats.  1870,  530,  See.  6. 

Eifteton  Sec.  229.    The  parents  of  an  adopted  child  are,  from 

tioMof child  the  time  of  the  adoptior,  relieved  of  all  parental  duties 

towards,  and  all  responsibility  for,  the  child  so  adopted, 

and  have  no  right  over  it. 

N.  Y.  C.  C,  Sec.  115  ;  BUts.  1870,  530,  Seo.  7. 


EffiMtof 
adoption. 


Adoption  of 
lllegitiniAto 
child. 


Sec.  230.  The  father  of  an  illegitimate  child,  by  pnb- 
licly  acknowledging  it  as  his  own,  receiving  it  as  such, 
with  the  consent  of  his  wife  if  ho  is  married,  into  his 
family,  and  otherwise  treating  it  as  if  it  were  a  legitimate 
child,  thereby  adopts  it  as  such ;  and  such  child  is  there- 
upon deemed  for  all  purposes  legijtimate  from  the  time 
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of  its  birth.     The  foregoing  provisions  of  this  chapter  do 
not  apply  to  such  an  adoption. 

This  provistofi,  like  the  rest,  is  new,  bat  ia  so  manifestly 
|p8t,  and  the  present  state  of  the  law  is  so  nnmeroiAiI  to 
innoeent  children,  that  it  is  presumed  that  no  objection  will 
be  made  to  the  change.  The  seducer  can  make  reparation 
to  the  mother  of  his  child,  though  she  is  more  or  less  oulpa- 
bloy  but  can  at  present  make  absolutely  none  to  the  child, 
though  perfectly  innooent  By  the  law  of  France,  and  of 
almost  every  European  nation,  and  in  this  country,  by  the 
law  of  Maine,  Vermont,  Massachusetts,  Connecticut,  Ohio, 
Illinois,  Indiana,  Maryland,  Virginia,  i^orgia,  Alabama, 
Mississippi,  Louisiana,  Kentucky  and.  Missouri,  a  child  is 
legitimatized  by  the  marriage  of  its  parents  after  its  birth. 
Privacy  is  an  indispensable  element  of  such  an  adoption. 
To  compel  the  father  to  appear  before  a  Judge,  or  in  any 
way  to  place  the  matter  upon  record,  would  brand  the  child 
with  the  very  stigma  from  which  a  repentant  father  would 
desire  to  save  it. 

N.  T.  C.  C,  Sec.  116;  Stats.  1870,  530,  Sec.  0. 

NoTs. — Our  Statute  of  1870  was  simply  adopting  this 
chapter  of  the  Kew  York  Ciril  Code  in  advance. 


TITLE    III. 

GUARDIAN   AND    WARD. 

NoTB. — Under  this  head  are  placed  not  only  the  provi- 
sions of  law  relating  to  the  guardianship  of  minors,  but  also 
those  relating  to  the  custody  and  oare  of  persons  of  unsound 
mind.    The  "committee''  of  a  lunatic  is  here  termed  a 

guardian." 


M 


SsCTioir  236.  Guardian,  what. 

237.  Ward,  what. 

238.  Kinds  of  guardians. 

239.  General  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointment  by  parent. 

242.  No  person  guardian  of  estate  without  appointment. 
248.  Appointment  by  Court. 

244.  Same. 

245.  Jurisdiction. 

246.  Rules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  Court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estattf. 
260.  Relation  confidential. 

251.  Guardian  under  direction  of  Court. 

252.  Death  of  a  Joint  guardian. 
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Qoardiaii, 
whftfe. 


SicnoH  258.  Remoyal  of  gnardua. 

264.  Ouardian  appointed  by  parent,  how  snpeneded. 

255.  Onardian  appointed  by  Court,  hov*» superseded. 

256.  Release  by  ward. 

257.  Ouardian's  discharge.  * 

258.  Insane  persons. 

Seo.  236.    A  guardian  is  a  persoD  appointed   to   take 
care  of  the  person  or  property  of  another. 

N.  Y.  C.  C,  See.  117. 


Ward,  what.       Seo.  237.    The  person  over  whom  or  over  whose  prop- 
erty a  guardian  is  appointed  is  called  his  ward. 

K.  T.  C.  0.,  Seo.  118. 


Kinds  of 
gourdiaos. 


General 

guardian, 

what 


Special 

guardian, 

what. 


Appoint- 
ment by 
parent. 


No  person 
gnanilan 
of  estate 
without  ap- 
pointment. 


Appoint* 
meat  by 
Ooart. 


Seo.  238.    Guardians  are  either — 

1.  General;  or, 

2.  Special. 

N.  T.  C.  C,  Bee.  119. 

Seo.  239.  A  general  guardian  is  a  guardian  of  the  per- 
son, or  of  all  the  property  of  the  ward  within  this  State, 
or  of  both. 

N.  Y.  0.  C,  See.  120. 

Seo.  240.    Every  othei;  is  a  special  guardian. 

N.  Y.  C.  C,  Sec.  121. 

Sso.  241.  A  guardian  of  the  person  of  a  child  born, 
or  likely  to  be  born,  may  be  appointed,  by  will  or  by  deed, 
to  tsike  efifect  upon  the  death  of  the  parent  appointing — 

1.  If  the  child  is  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if  the 
other  is  dead  or  incapable  of  consent. 

2.  If  the  child  is  illegitimate!,  by  the  mother.  i 

N.  Y.  C.  C,  See.  122. 

Seo.  242.  No  person,  whether  a  parent  or  otherMrise, 
has  any  power  as  guardian  of  property,  except  by  ap- 
pointment as  hereinaiter  provided. 

N.  Y.  C.  C,  See.  128. 

Sec.  243.  A  guardian  of  the  person  or  property,  or 
both,  of  a  person  residing  in  this  State,  who  is  a  minor, 
or  of  unsound  mind,  may  be  appointed  in  all  cases  by  the 
Probate  Court,  as  provided  in  the  Code  of  Civil  Pro- 
oidure. 

N.  Y.  C.  C,  Seo.  124. 
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Sec.  244.     A  guardian  of  the  property  within   this  sune. 
State  of  a  person  not  residing  therein,  who  is  a  nrinor, 
or  of  nnsonnd  mind,  may  be  appointed  by  the  Probate 
Court. 

N.  T.  C.  C,  8eo.  126. 

Sio.  245.     In  all  cases,  the  Court  first  making  the  ap-  jurixuction. 
poiDtment  of  a  gnardian   has  exclusive  jurisdiction  to 
appoint  and  control  him,  except  in  case  of  a  removal  pur- 
saaot  to  Sec.  253. 

N.  T.  C.  C,  See.  126. 

Sic.  246.     In  awardinir  the  custody  of  a  minor,  or  in   Roies/or 
appointing  a  general  guardian,  the  Court  or  officer  is  to   eutodyof 
be  guided  by  the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child,  in  respect  to  its  temporal  and  its  mental  and  moral 
welfare;  and  if  the  child  is  of  a  sufficient  age  to  form  an 
intelligent  preference,  the  Court  may  consider  that  pre- 
ference in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  custody 
or  guardianship,  neither  parent  is  entitled  to  it  as  of 
right,  but,  other  things  being  equal,  if  the  child  is  of  ten- 
der years,  it  should  be  given  to  the  mother ;  if  it  is  of  an 
age  to  require  education  and  preparation  for  labor  or 
business,  then  to  the  father. 

3.  Of  two  persons  equally  eligible  in  other  respects, 
preference  is  to  be  given  as  follows : 

Fint — ^To  a  relative. 

Second — To  one  who  was  indicated  by  the  wishes  of  a 
deceased  parent. 

Third — To  one  who  already  stands  in  the  position  of  a 
Trustee  of  a  fand  to  be  applied  to  the  child's  support. 

N.  Y.  CC  Bee.  127. 

Sxc.  247.  A  guardian  appointed  by  a  Court  has  power  powenof 
over  the  person  and  property  of  the  ward,  unless  other-  appdnted 
Wise  ordered. 

N.  T.  C.  C,  Bee.  12S. 

Sxc.  248.    A  iraardian  of  the  person  is  charged  with   Dntiesof 
the  custody  of  the  ward,  and  must  look  to  his  support,  thepeiMo. 
health  and  education.    He  may  fix  the  residence  of  the 
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Duties  of 

gnardianof 

estate. 


Relation 
confldentUtl. 


ward  at  any  place  within  the  State,  bat  not  elsewhere, 
without  perraisBion  of  the  Coart. 

N.  Y.  C.  C,  Sec.  129. 

Seo.  249.  A  guardian  of  the  property  mast  keep  safely 
the  property  of  his  ward.  He  mast  not  saffer  any  sale, 
waste  or  destruction  of  the  real  property,  but  must  main- 
tain the  inheritance,  its  buildings  and  appurtenances,  out 
of  the  moneys  of  the  estate,  and  deliver  the  same  to  the 
ward  at  the  close  of  his  guardianship,  in  as  good  coDdition 
as  he  received  them,  inevitable  decay  and  injury  only 
excepted. 

N.  T.  C.  0.«  Sec.  130. 

Sec.  250.  The  relation  of  guardian  and  ward  is  confi- 
dential, and  is  subject  to  the  provisions  of  the  Title  on 

Trust. 

N.  Y.  C.  C.  See.  181. 

Guardian  Seo.  251.    In  the  management  and  disposition  of  the 

tion^ofjoort  pcrson  or  property  committed  to  him,  a  guardian  may  be 
regulated  and  controlled  by  the  Court. 

N.  Y.  0.  C,  Sec.  132.  ^ 

Seo.  252.  On  the  death  of  one  of  two  or  more  joint 
guardians,  the  power  continues  to  the  sarvivpr,  until  a 
further  appointment  is  made  by  the  Court. 

N.  Y.  C.  C,  Sec.  1.33. 

Sec.  258.  A  guardian  may  be  removed  by  the  Probate 
Court  for  any  of  the  following  causes : 

1.  For  abuse  of  his  trust. 

2.  For  continued  failure  to  perform  its  duties. 
8    For  incapacity  to  perforin  its  duties. 

4.  For  gross  immorality. 

5.  For  having  an  interest  adverse  to  the  faithful  per- 
formance of  his  duties. 

6.  For  removal  fVom  the  State. 

7.  In  the  case  of  a  guardian  of  the  property,  for  insol- 
vency; or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship. 

N.  Y.  C.  C,  Sec.  134. 

JjJ^SStrfbT      Seo.  251.    The  power  of  a  guardian  appointed  by  n 
S^SJrfSr  parent  is  superseded— 


Death  of  a 
Joint  gtiar- 
dian.. 


Bemoval  of 
guardian. 
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1.  By  his  removal,  as  provided  by  Sec.  253. 

2.  By  solemnized  marriage  of  the  ward ;  or, 

3.  By  the  ward's  attaining  majority.  ^ 

N.  Y.  C.  C,  Seo.  136.    Subd.  2  chaoged  to  conform  to 
See.  . 

Sbg.  255.     The  power  of  a  gaardian  appointed  by  a  oiiardian 
Coart  is  superseded  only —  o%?  how^ 

1.  By  the  order  of  the  Court ;  or,  wipeneded. 

2.  If  the  appointment  was  made  solely  beoanse  of  the 
ward's  minority,  by  his  attaining  majority. 

K.  Y.  C.  C,  Sec.  136. 

Seo  256.     After  a  ward  has  come  to  his  majority,  he  ReieM«bj 

ward. 

may  settle  accounts  with  his  gaardian,  and  give  him  a 
release,  which  is  valid  if  obtained  fairly  and  without  un- 
due influence. 

N.  Y.  0.  C,  Boo.  137. 

'  Sec.  257.     A  guardian   appointed  by  a  Court  is  not  OuanUAn'R 

I       entitled  to*  bis  discbarge  uniil  one  year  after  the  ward's 
I       m^ority. 

I  N.  Y.  C.  C,  Sec  138. 

I 

Sec.  258.     A  person  of  unsound  mind  may  be  placed  in  loMoe 
i      an  asylum  for  such  persons,  upon  the  order  of  the  County  '*'**"■• 


Jadge  of  the  county  in  which  he  resides,  as  follows  : 

1.  The  Judge  must  be  satisfied,  by  the  oath  of  two  rep- 
stable  physicians,  tha^  such  person  is  of  unsound  mind, 
and  unfit  to  be  at  large. 

2.  Before  granting  the  order,  the  Judge  must  examine 
the  person  himself,  or  if  that  is  impracticable,  cause  him 
to  be  examined  by  an  impartial  person. 

3.  After  the  order  is  granted,  the  person  alleged  to  be 
of  unsound  mind,  his  or  her  husband  or  wife,  or  relative 
to  the  third  degree,  may  demand  an  investigation  before 
a  jury,  which  must  be  conducted  in  all  respects  as  under 
an  inquisition  of  lunacy. 

N.  Y.  0.  C,  Sec  139. 

Nora.— ThiB  Title  (Ouardiao  and  Ward)  it  inserted  here 
as  being  concise  and  giving  harmony  to  the  Ciril  Code. 
Some  of  its  provisions  are  also  in  "  Proceedings  of  Probate 
Conrts,"  TiU  XI,  Code  of  Civil  Procednre,  which  had 
already  been  prepared.  They  will  be  expunged  from  the 
one  or  the  other  before  presentation  to  the  Legislature. 


i 
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TITLE   IV. 

MASTER  AND  SERVANT. 

SionoH  264.  Minors  may  apprentice  themselTes. 
365.  Consent  of  parents,  etc.,  requisite. 

266.  Written  consent. 

267.  Executors  may  bind. 

268.  Sapenrisors  may  bind  out. 

269.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  indentues. 

271.  Indentures,  conditions  in. 
272«  Same. 

273.  Deposit  of  indentures. 

274.  Alien  minors. 

275.  Contract  under  preceding  section  to  be  acknowledged. 

276.  Causes  for  annulling  indentures. 

277.  Proceedings  to  a^ul  indentures. 

278.  Senrice  of  apprentice,  how  enforced. 

Minora  may  Sec.  264.  Everj  miDor,  with  the  conseDt  of  the  per- 
tiienuleiTefl.  SODS  or  officers  hereinafter  mentioned,  may,  of  his  own 
free  will,  bind  himself,  in  writing,  to  serve  as  clerk,  ap- 
prentice or  servant,  in  any  profession,  trade  or  employ- 
ment,  daring  his  minority;  and  such  binding  shall  be  as 
valid  and  eifectaal  as  if  such  minor  was  of  fall  age  at  the 
time  of  making  the  engagement. 

Stats.  1858, 134,  Sec.  1. 

coDsfititof  S£C.  265.  Such  consent  shall  be  given — 
requisite?  "  1>  By  the  father  of  the  minor,  if  he  be  dead  or  be  not 
of  legal  capacity  to  give  his  consent,  or  if  he  shall  have 
abandoned  or  neglected  to  provide  for  his  family,  and 
such  fact  be  certified  by  a  Justice  of  the  Peace  of  the 
township  or  county,  or  sworn  to  by  a  credible  witness, 
and  such  certificate  or  affidavit  be  indorsed  on  the  inden- 
ture, then — 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of 
legal  capacity  to  give  such  consent  or  refusal,  then — 

3.  By  the  guardian  of  such  infant.  If  such  infant  have 
no  parent  living,  or  none  in  a  legal  capacity  to  give  con- 
sent, and  there  be  no  guardian,  then — 

4.  By  the  Supervisors  of  the  county,  or  any  two  Jus- 
tices of  the  Peace,  or  the  Judge  of  the  Probate  Court  of 
the  county. 

5.  If  such  minor  be  an  orphan,  under  the  care  itnd  con- 
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trol  of  any  orphan  asylum  in  this  State,  then  by  the 
Board  of  Managers  thereof. 

guts.  1868, 134,  Beo.  2. 

Sec.  266.    Sach  consent  shall  be  signified  in  writiog  by  written 
the  person  entitled  to  give  the  same,  by  certificate  at  the 
end  of  or  indorsed  npon  the  indentures. 

Stats.  1868, 184,  S«o.  8. 

Skc.  267.  The  executors  of  any  last  will  of  a  parent,  szeoaton 
who  shall  be  directed  in  such  will  to  bring  up  his  or  her 
child  to  some  trade  or  calling,  may  bind  such  child  to  ser- 
vice as  a  clerk  or  apprentice,  in  like  manner  as  the  father 
might  have  done  if  living.  If  there  is  a  surviving  mother, 
her  consent  also  is  necessary. 

Btats.  1858, 134,  See.  4. 

NoTB. — The  last  olaase,  providing  for  the  eonsent  of  the 
mother,  is  new. 

8bo.  268.     The  Supervisors  of  the  county  may  bind  out  gaperrhori 
minors  who  are  or  shall  become  chargeable  to  such  county,  ™^"»*««»* 
to  be  clerks,  apprentices  or  servants,  which  binding  shall 
be  as  effectual  as  if  such  minors  had  bound  themselves 
with  the  consent  of  their  father. 

Stats.  1858,  134,  See.  5. 

Sec  269.  In  every  town  or  city,  the  presiding  officer  Townomcen 
of  the  first  council  or  legislative  board  thereof,  if  there  be 
more  than  one,  or  any. public  officer  or  officers  appointed 
to  provide  for  the  poor,  may  in  like  manner  bind  out  any 
child  who,  or  whose  parents  are,  chargeable  to  any  such 
town  or  city. 

SUts.  1858, 134,  Seo.  6. 

Sbo.  270.    The  age  of  every  infant  so  bound  shall  bo  Ageof  ap- 
inserted  in  the  indentures,  and  shall  be  taken  to  be  the  EeHnsmed 
true  age  3  and  whenever  pa blic  officers  are  authorized  to   nras.^' 
execute  any  indentures,  or  their  consent  is  required  to 
the  validity  of  the  same,  it  shall  be  their  daty  to  inform 
themselves  fully  of  the  infant's  age. 

Stats.  1858, 134,  Sec.  7. 

Sec  271.    Every  sum  of  money  paid  or  agreed  for,  indentnrei, 
with,  or  in  relation  to,  the  binding  out  of  any  clerk,  ap-  *^*  tioMiu 
prentice  or  servant,  shall  be  inserted  in  the  indentures. 

StaU.  1858,  134,  Seo.  8. 
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Sbo.  272.  The  indenture  shall  also  cootain  an  agree- 
ment on  the  part  of  the  person  to  whom  such  child  shall 
be  boand,  that  he  will  caase  snch  child  to  be  instructed 
to  read  and  write,  and  to  be  taaght  the  general  rules  of 
arithmetic,  or,  in  lieu  thereof,  that  he  will  send  snch  cbild 
to  school  three  months  of  each  year  of  the  period  of 
indenture. 

Stats.  1858, 184,  Seo.  9. 

Sso.  273.  The  counterpart  of  any  indenture  executed 
by  any  county,  or  city  or  town  officers,  shall  be  by  them 
deposited  in  the  offices,  respectively,  of  the  Clerk  of  any 
such  county,  city  or  town. 

Stats.  1858, 184,  Sec.  10. 

Seo.  274.  Any  minor,  capable  of  becoming  a  citizen  of 
this  State,  coming  from  any  other  coontry.  State  or  Terri- 
tory, may  bind  himself  to  service  until  his  majority,  or 
for  any  shorter  term.  Such  contract,  if  .made  for  the  par- 
pose  of  raising  money  to  pay  his  passage,  or  for  the  pay- 
ment of  such  passage,  may  be  for  the  term  of  one  year, 
although  such  term  may  extend  beyond  the  time  when 
such  person  will  be  of  full  age,  but  it  shall  in  no  case  be 
for  a  longer  term. 

SUts.  1858,  134,  Seo.  11. 

Seo.  275.  No  contract  made  under  the  preceding  sec- 
tion shall  bind  the  servant,  unless  duly  acknowledged  by 
the  person  making  such  contract,  before  some  public 
magistrate  or  other  officer  authorized  to  administer  oaths, 
and  such  acknowledgment,  certifying  that  the  same  was 
made  freely  on  private  examination,  be  indorsed  upon  the 
contract. 

Stats.  1858, 184,  Seo.  12. 

Seo.  276.  Such  indentures  of  apprenticeship  may  be 
annulled  for — 

1.  Fraud  in  the  contract  of  indenture. 

2.  When  snch  contract  is  not  made*  or  executed  Id 
accordance  with  the  provisions  of  this  Title. 

8.  For  wilful  non-fulfilment,  by  such  master,  of  the 
provisions  of  such  indenture. 
4.  Cruelty  or  maltreatment  of  such  apprentice  by  the 
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ter,  withoQt  jast  caase  or  provocation.    In  snob  case, 
t;lie  apprentice  may  recover  for  his  services. 

StaU.  1868,  184,  Seo.  14. 

S£G.  277.     For  the  purpose  of  annulling  such  contract  Proceedings 
of  apprenticeship  and  recovering  for  services,  the  appren-  i^dentarea. 
^ice  shall  have  bis  action  in  the  proper  Court,  and  shall 
t>e  governed  therein  by  the  Code  of  Civil  Peogedure. 

[IVew  section.]         Siatfl.  1858, 134,  Seo.  15. 

KoTK. — The  whole  section  providing  a  system  of  speoial 
proeeedings,  is  strnck  out  and  the  above  section  sabstitated. 

Skc.  278.     Any  person  held  to  service  under  the  pro-  gervieeof 
v'isions  of  this  Title,  and  unlawfully  departing  and  ab-  ^'^nfbro'd 
aenting  himself  therefrom,  upon  the  application  of  the 
master  of  sach  person  to  the  proper  Court,  shall  be  sub- 
ject to  the  proceedings  and  orders  provided  in  such  cases 
in  the  Codb  or  Civil  Prooedure. 

NoTB. — A  seotion  must  be  provided  in  the  Code  of  Civil 
Procedure. 

This  Title  (Master  and  Servant),  is  a  literal  copy  of  the 
Statutes  of  1858,  save  the  last  two  seotions,  which  provided 
for  special  remedies. 
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PART  IV. 

CORPORATIONS. 

TiTi:.E     I.  General  Provisions  Applioablb  to  all  Cor- 
porations. 
II.  Insurance  Corporations. 
III.  Railroad  Corporations. 
lY.  Street  Railroad  Corporations. 
V.  Wagon  Road  Corporations. 
VI.  Bridge,  Perry,  Wharf,  Chute  and  Pier  Cor-* 

PORATIONS. 

YII.  Telegraph  Corporations. 
VIII.  Water  and  Canal  Corporations. 
IX.  Homestead  Corporations. 
X.  Savings  and  Loan  Corporations. 
XI.  Mining  Corporations. 

XII.  Religious,  Social  and  Benevolent  Corpora- 
tions. 
XIII.  Cemetery  Corporations. 
XIV.  Agricultural  Fair  Corporations. 
XV.  Gas  Corporations. 
XVI.  Land  and  Building  Corporation:?. 


TITLE   I. 
gbnbral  provisions  applicable  to  all  corporations. 

CHArrsB    I.  FORMATION  OF  CORPORATIONS. 
n.  CORPORATE  STOCK. 
m.  CORPORATE  POWERS. 
IV.  EXTENSION  AND  DISSOLUTION  OF  CORPORATIONS. 


CHAPTER  I. 

FORMATION   OF  CORPORATIONS. 

ARTICLI    I.  CORPORATIOHS  DbFIHSD  AND  HOW  OxtOAHIZID. 

II.  Bt-Laws,  D1MCTOB8,  Blbctiomb  and  MBBTnros. 
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ARTIGLB  I. 

CORPORATIONS  DBFIHBD  AHD  BOW  ORGANIEBD. 

SBcnoii  283.  Corporation  defined. 

284.  What  are  public  and  priyate  corporations. 

285.  Corporations,  how  formed. 

286.  For  what  purpose  priyate  corporations  are  formed. 

287.  How  corporations  may  continue  their  existence  under  this 

Code. 

288.  Must  commence  to  perpetuate,  when. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contain. 

291.  Certain  corporations  to  state  further  facts  in  articles. 

292.  Pre-requisite  to  filing  articles.    Amounts  to  be  subscribed  to 

be  fixed. 

293.  Pro-requisite  to  filing  articles  of  corporations  for  profit. 

t  294.  Oath  of  officer  to  subscription  of  stock  and  payment  of  tea 

per  oent 

295.  Fiye  corporators,  three  to  be  citizens  of  the  State^  to  sign  arti> 

des  and  acknowledge  the  same. 

296.  To  submit  articles  of  insurance  corporations  to  Insnian«e 

Commissioner. 

297.  To  file  articles  with  County  Clerk  and  Secretary  of  SUte,  and 

receiye  certificate.    Term  of  existence. 

298.  Certified  copy  of  certificate  to  be  prima  Dsoie  eyidenoe  of  Its 

contents. 

Sec.  288.  A  corporation  is  a  creature  of  the  law,  hav- 
ing certain  powers  and  duties  of  a  natural  person.  Being 
created  by  the  law,  it  may  continue  for  any  length  of 
time  which  the  law  prescribes. 

N.  Y.  C.  C,  vol.  2,  p.  117. 


What  are 
public  and 
private  oor- 
poratloM. 


(orpora- 
tions,  how 
formed. 


Sxo.  284.  Corporations  are  either  public  or  private. 
Public  corporations  are  formed  or  organized  for  the  gov- 
ernment of  a  portion  of  the  State ;  private  corporations 
are  formed  for  the  purpose  of  religion,  benevolence,  eda- 
cation,  art,  literature  or  profit. 

Const,  Art.  IV.,  Sec.  SI ;  A.  and  A.  on  Corporations, 
Sees.  12,  82;  N.  T.  C.  C,  vol.  2,  p.  117. 

Note. — As  much  controversy  has  arisen,  not  only  in  oar 
State,  but  throughout  many  of  the  States  of  the  Union,  on 
the  subject  of  this  section,  we  have  deemed  it  best  to  giva 
these  definitions,  which,  in  our  opinion,  are  but  a  reitera> 
tion  of  our  very  explicit  Constitution,  and  in  acoordanoe 
with  exceUent  authority. 

Sbo.  285.  Private  corporations  may  be  formed  by  the 
voluntary  associatioi^  of  any  five  or  more  persons,  for  the 
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parposes  and  in  the  manner  prescribed  in  this  article.  A 
majority  of  such  persons  shall  be  citizens  of  this  State. 
Married  women  may  become  corporators,  ofScers  and 
members,  of  religious,  benevolent,  art,  literary  or  edaca- 
tlonal  corporations. 

stats.  1858,  264,  Sec.  2;  N.  T.  C.  C,  toI  2,  p.  118. 

NoTB. — ThiB  seotion  Is  oew,  and  is  intended  as  a  snbsti- 
tnte  for  the  first  seotion  of  almost  erery  Act  anthorlzing 
the  formation  of  corporations  for  particular  parposes,  of 
which  there  are  many  in  onr  statutes.  Their  ^oat  pro- 
lixity, and  their  diversity  in  the  number  of  corporators  and 
other  respects,  is  intended  by  the  Commission  to  be  obvi- 
ated by  condensing  provisions  and  sections  having  similar 
.  objects  into  one,  as  is  done  here. 

In  the  New  York  Code  the  minimum  is  three,  but  as  the 
majority  of  our  corporation  Acts  name  a  larger  number  as 
their  minimum — some  as  many  as  thirteen — the  Commis- 
sion, for  obvious  reasons,  felt  unwilling  to  place  the  num- 
ber less  than  five.  The  following  Acts  show  the  numbers 
adopted  (late  legislation  has  increased  rather  than  dimin- 
ished the  number):  Stats.  1850,  347;  1851,  523;  1861,607; 
185.1,  87:  1857,  75;  1859,  281;  1862,  190;  1866,  743; 
1866,  752;  1853,169;  1858,  57;  1861,  567;  1868,  624. 

Sko.  286.    The  purposes  for  which  private  corporations  rorwhat 
may  be  formed  i^re  the  following,  and  none  other :  private  oor- 

1.   Fire  and  marine,  life  or  health  and  accident  insar-  STfonned. 


2.   The  insurance  of  the  lives  of  domestic  animals. 
8.  Constroction,  conduct  and  maintenance  of  railroads, 
and  telegraph  lines  in  connection  therewith. 

4.  Construction,  conduct  and   maintenance  of  street 
railroads,  plank  roads,  turnpikes  or  common  wagon  roads. 

5.  Construction,  conduct  and  maintenance  of  bridges, 
ferries,  wharves,  chutes  or  piers. 

6.  The  establishment,  conduct  and  maintenance  of  ex- 
press or  stage  lines. 

7-  Constructing,  conducting  and  maintaining  telegraph 
lines. 

8.  Constructing  and  maintaining  canals  for  navigation, 
drainage,  agricultural  or  mining  purposes. 

9.  For  navigating  the  ocean  or  any  of  the  waters  of 
tbid  State  with  vessels  propelled  by  sails,  or  in  whole  or 
in  part  by  steam. 

10.  The  purchase  of  lands  for,  and  the  distribution  of 
homesteads. 
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For  What  11.  The  accDmuIation  of  fands  for  the  parchase  of  real 

fnupoM 

primteoor.    property,  aDd  for  the  erection  of  baildings  and  improve- 
are  formed,    iiients  thereoD,  for  the  benefit  of  the  members  thereof. 

12.  Accnmnlating  savings,  and  loaning  the  funds  of  the 
members  thereof. 

13.  Man Qfac taring,  mining,  mercantile,  commercial, 
mechanical,  wharfing  and  docking,  or  chemical  parposes. 

14.  The  transacting  of  a  printing  and  publishing  busi- 
ness. 

16.  To  supply  water  to  the  public. 

16.  The  manufacture  and  supply  of  gas,  or  the  supply 
of  light  or  heat  to  the  public  by  any  other  means 

17.  The  establishment,  conduct  and  maintenance  of 
hotels,  laundries  or  theatres. 

18.  For  the  formation,  conduct  and  maintenance  of 
District  and  County  Agricultural  Fairs. 

19.  The  encouragement  of,  or  business  of,  agriculture, 
horticulture  or  stock  raising. 

20.  The  improvement  of  the  breed  of  domestic  animals. 

21.  The  support,  conduct  and  maintenance  of  colleges 
of  learning  or  any  literary  or  scientific  object,  or  for  the 
promotion  of  any  of  the  sciences  or  fine  arts. 

22.  Acquiring,  preserving  and  conducting  public  libra- 
ries. 

23.  The  organization  and  conductof  Chambers  of  Com- 
merce, Boards  of  Trade  and  Mechanic  Institutes. 

24.  The  support,  conduct  and  maintenance  of  homes 
and  schools  for  orphans  and  fdundlings,  or  either  of  theai, 
or  those  otherwise  destitute. 

25.  For  the  purposes  of  religion,  sociability,  benevolence 
or  learning. 

26.  The  purchase  of  lands  for,  and  the  maintenance  of, 
cemeteries. 

[New  seotioD.]  State.  1865-d,  743,752;  1861,  607;  1853,  lU,  160;  18S3, 

640;  1850,  847;  1867-8,  530;  1862,  100;  1867-S. 
450;  1870,130-2,364;  1870,523;  1853,574;  1857. 
121;  1862,  41;  1863-4,76;  1870,  822;  1852,171; 
1870,  660;  1870,  815 ;  1869,  104  ;  1867-8,  204,  21S  ; 
1870,410;  1868,624;  1865-6,460;  1857»  75 ;  1850, 
347;  1870,  402,  702;  1850,  281. 

NoTB. — ^It  wUl  be  obMired  that  in  the  clusifioation  of 
the  parposes  for  whioh  corporations  may  be  or^anixed,  one 
TOiy  extentiv  class  has  been  omitted.  We  allude  to  tha 
seyenth  class,  under  the  Act  of  April  14th,  1853,  p.  87, 
which  reads  thos  :  '*  Or  for  the  purpose  of  engaging  in  any 
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Other  9p9cieB  of  trade  or  eommeroe,  foreign  or  domestic." 
This  WM  "amended/'  March  5th,  1864  (Stats.  1863-4, 
I49)y  by  inserting  the  word  "  business "  after  the  word 
"  trade."  We  are  of  the  opinion  that  this  was  an  advance 
haehoarda ;  and  subsequent  legislation  on  the  same  subject 
— eren  that  had  at  the  session  of  1870  (Stats.  1870,  822)^ 
shows  that  a  similar  **  advanoe/'  to  a  greater  extent,  has 
been  made.  It  is  not  our  purpose,  in  this  note,  to  discuss 
the  propriety  of  "  specifying"  particularly  the  objects  for  * 

which  corporations  may  be  formed ;  but  if  the  Act  of  1853, 
as  amended  in  186S-1,  and  that  of  1870,  are  to  be  retained, 
all  others  should  be  stricken  from  the  Code,  for  they  com- 
prehend and  permit  every  species  of  corporation.  A  suffi- 
cient reason  for  our  proposed  change  may  be  found  in  the 
decision  of  the  Supreme  Court  at  the  October  Term,  1870 — 
Vandall  vs.  South  San  Francisco  Dock  Company — in  which 
the  learned  Judge  (Crockett)  uses  this  very  significant  lan- 
guage :  "  Whatever  difficulties  surround  this  question  result 
from  the  peculiar  nature  of  this  class  of  corporations,  organ-  / 
ised  for  the  novel  purpose  of  speculating  in  real  estate ;  and 
though  it  may  be  a  very  questionable  policy  which  permits 
corporations  to  be  formed  for  such  a  purpose,  that  is  a  eon- 
sideration  to  be  addressed  to  the  Legislature  aad  not  to  the 
Court."  For  this  reason  we  have  omitted  this  class  of  cor- 
porations, except  in  so  far  as  they  are  embraced  in  the 
classes  enumerated  in  this  section,  which  are  supposed  to 
be  sufficiently  broad  to  embrace  every  character  of  business 
requiring  a  combination  of  capital  for  the  successftil  prose- 
cation  of  the  proposed  business. 

Skc.  287.     Any  existing  corporation  formed  under  anj  Howccrpo- 
law  of  this  State,  for  any  purpose  designated  in  any  sub-  oontino™*^ 
division  of  the  preceding  section .  may,  at  a  meeting  of  ence under 
its  members,  stockholders  or  shareholders,  called  for  that 
poipose,  continue  its  existence,  |inder  Tit.  I  of  this  Part, 
or  under  the  provisions  of  any  subsequent  Title  particu- 
larly applicable  thereto,  as  follows : 

1.  Public  notice  of  such  meeting  must  be  given  by  pub- 
lishing the  same,  together  with  its  object,  in  a  daily  news- 
paper for  two  weekfl,  or  a  weekly  newspaper  for  four 
creeks,  successively,  published  in  the  county  where  the 
principal  place  of  business  of  the  corporation  is  located, 
or  in  lieu  of  the  publication  personal  notice  thereof  may 
be  ^veu  to  each  member,  stockholder  or  shareholder 
thereof. 

2.  Two-thirds  of  the  members,  stockholders  or  share- 
holders, representing  two- thirds  of  the  capital  stock  or 
shares,  must  vote  in  favor  of  such  continuance. 

3.  A  copy  of  the  proceedings  of  this  meeting,  giving 
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the  names  of  all  persons  present,  the  votes  taken,  the 
notice  calling  the  meeting,  and  the  proof  of  pnblication 
or  service  thereof,  all  duly  certified  by  the  President  and 
Secretary  of  the  corporation,  mast  be  filed  in  the  offices 
of  the  Secretary  of  State  and  Clerk  of  the  county  where 
the  articles  of  incorporation  are  on  file  Thereafter  such 
corporation  is  possessed  of  all  the  rights  and  powers  and 
subject  to  all  the  obligations,  restrictions  and  limitations 
provided  in  this  Part  applicable  thereto,  and  its  corporate 
existence  is  continued. 

[New  section.] 


Mnstoom- 
menooto 
perpetaAto, 
when. 


Seo.  288.  Unless  within  ninety  days  after  this  Code 
goes  into  effect  proceedings  are  commenced  to  continue 
its  existence  under  this  Code,  as  provided  in  the  pre- 
ceding section,  and  such  proceedings  are  completed  and 
perfected  within  forty  days  thereafter,  every  existing 
corporation  organized  under  any  law  of  this  State  is  sus- 
pended, and  its  charter  of  authority  is  withdrawn. 


[New  seetion.] 


NoTB. — The  object  of  the  two  preceding  eeotions  is  to 
place  all  coxporations  on  an  equal  footing,  and  under  a  gen- 
eral system  of  nnlformity.  The  method  of  oontinoation  is 
easy,  and  certainly  nnobjectionable. 


Name  of 
iMtnimeDt 
creating 
corporation. 


Seo.  289.    The  instrument  by  which  a  private  corpora- 
tion is  formed  is  called  "  articles  of  incorporation." 

[New  section.  | 


Artiolefof 
iooorpora- 
lion,  what 
to  contain. 


Seo.  290.  Articles  of  incorporation  must  be  prepared, 
setting  forth — 

1.  The  name  of  the  corporation. 

2.  The  purpose  for  which  it  is  formed. 

8.  The  place  or  places  whore  its  business  is  to  be  trans- 
acted or  where  its  principal  office  is  located. 

4.  The  term  for  which  it  is  to  exist,  not  exceeding  fifty 
years. 

5.  The  number  of  its  Directors  or  Trustees,  and  the 
names  and  residences  of  those  who  are  appointed  for  the 
first  year, 

6.  The  amount  of  its  capital  stock  and  the  number  of 
shares  intb  which  it  is  divided. 

7.  The  amount  of  capital  stock  actually  subscribed  and 
by  whom. 
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N.  Y.  C.  C,  vol.  2,  p.  121 J  Harris  t8.  McQegor,  29  Cal., 
134 ;  Mok.  H.  M.  Co.  vs.  Woodbury,  14  Gal.,  424  ; 
S.  y.  Water  Co.  vs.  San  Franoisoo,  22  Cal ,  434 ; 
Stats.  1868,  539,  Sees.  2,  3. 

NoTB. — Oo  ezaminatioD,  it  will  be  observed  that  tbe  main 
features  of  tbe  articles  of  incorporation  provided  for  under 
every  Corporation  Act  is  embodied  in  this  section.  Refer- 
enee  is  here  made  to  the  same  Acts  as  in  the  note  to  Sec. 
286. 

Skc.  291.    The  articles  of  incorporation  of  an}^  railroad,  Certain  cor- 
telei^aph,  canal,  water,  wagon  road,  stage  line  or  express  Suite fmther 

.      I  ^    ^  facts  in 

organization  mast  alao  state^  articles. 

1.  The  kind  of  road,  telegraph,  canal,  water  works, 
stage  line  or  express  intended  to  be  constructed. 

2.  The  place  from  and  to  which  it  is  intended  to  be  run, 
and  all  the  intermediate  branches. 

3.  The  estimated  length  of  tbe  road,  telegraph,  canal, 
^vrater  works,  stage  line  or  express. 

4.  That  at  least  ten  per  cent,  of  the  capital  stock  sub- 
scribed has  been  paid  in  to  the  Treasurer  of  the  intended 
corporation. 

N.  Y.  C.  C,  vol.  2,  p.  121. 

Sbo.  292.    Each  intended  corporation    named   in  the  Pre.reqni- 
preceding  section,  before  filing  articles  of  incorporation,  articioe.  °^ 
mast  have  actually  subscribed  to  its  capital  stock,  for  each 
mile  of  the  contemplated  work,  the  following  amounts,  to 
•wit  : 

1.  One  thousand  dollars  per  mile  of  railroads.  Amounts 

^  to  be  rab- 

2.  One  hundred  dollars  per  mile  of  telegraph  lines.  scribed  to  be 

3.  Three  hundred  dollars  per  mile  of  canals,  water 
urorks  or  wagon  roads. 

stats.  1853,  114,  160;  1861,  607. 

Note. — It  is  intended  by  tbo  Commission,  as  far  as  prac- 
ticable, to  make  thia  pre-reqnisite  uniform  on  all  corpora- 
tions for  profit,  as  will  be  observed  from  this  and  the  fol- 
lowing section.  At  present,  some  have  the  provision,  others 
do  not 

Sec.  293.     Before  articles  of  incorporation  of  any  cor-  Prv-reqni. 
poration  for  profit,  except  those  mentioned  in  the  preced-  Lticiesof"^ 
in^  section  and  those  specially  excepted  in  this  Part,  are  foj^^ot?" 
filed,  there  must  be,  by  bona  fide  subscribers,  at  least  one- 
fifth  portion  of  the  whole  proposed  capital  stock  actoally 
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subscribed,  and  tOD  per  cent,  thereof  paid  into  the  treas- 
ury.of  the  corporation. 

StaU.  1850,  870,  Sees.  156, 157. 

Note. — Of  coane  thii  means  ten  per  oent  of  the  one- 
fifth. 

oathofoffl-        Sec.  294.     Before  the  Secretary  of  State  issues  to  any 

cer  to  8ub-  •'  "^ 

iwHptionof  corporation  organized  for  profit,  a  certificate  of  the  filin|^ 
iMymeiitof    of  articles  of  incorporation,  there  must  be  filed  in    his 

10  per  cent.        ^,  jw»  j       .        «    i       r^        .  ,  e>,  m 

office  an  affidavit  of  the  President,  Secretary  or  Treasarer 
named  in  the  articles,  that  the  required  amount  of  the 
capital  stock  thereof,  if  the  corporation  has  a  capital 
stock,  has  been  actually  subscribed  and  ten  per  cent. 
thereof  actually  paid  into  the  treasury  of  sucti  proposed 
corporation. 

Donnebroge  Mining  Company  ts.  Ailment,  26  Cal.,  2Stt  ; 
Mokulamne  HiU  Mining  Company  vs.  Woodbory,  14 
Cal.,  434. 

Note. — Tbis  proTiBion,  existing  in  many  of  our  lavs,  is 
made  applicable  to  all  not  purely  religions  or  benerolent^  or 
to  promote  education,  art  or  literature. 

vivecorno-  Sso.  295.  The  articles  of  incorporation  must  be  sah- 
tobeciuzens  scribcd  by  fivc  or  more  persons,  three  of  whom  must  be 
u>signarti.'  citizeus  of  this  State,  and  acknowledged  by  each  before 
knowledge*    some  officer  authorized  to  take  and  certify  acknowledge 

the  same.  .        x»  j       j 

ments  of  deeds. 

N.  Y.  0.  C,  vol.  2,  p.  121. 

NoTB. — This  prOTision  is  in  all  our  corporation  lairs.  See. 
also,  note  to  Sec.  286. 

Tu»Qbmit  Seo.  296.    Articles  of  insurance  corporations,   before 

tirticloB  of  - 

iDsoranoe       they  are  filed,  must  be  submitted  to  the  Insurance  Com* 

oorporatioM 

toiDroraace  missioncr,  who  must  indorse  his  approval  thereon:  hut 
cr.  he  may,  as  a  condition  thereof,  require  the  name  of  the 

corporation  to  be  changed,  if  it  is,  in  his  judgment,  likely 

to  mislead  the  public. 

Stats.  1867-8,  339,  Seo.  11. 

Tofliearti-  Sko.  297.  Upon  the  filing  of  the  articles  of  incorpora- 
coanty         tion  in  the  office  of  the  County  Clerk  of  the  county  in 

Clerk  and  ''  "^ 

Hecrotaiyof    which  the  busiuess  of  the  company  is  conducted,  or  the 

Htete,  and  ^        *^ 

receive  principal  office  or  object  of  the  corporation  is  located  :  or 
if  it^  business  or  works  extend  over  two  or  more  conn- 
ties,  then  either  in  the  county  where  its  principal  office  Ip 
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located,  or  in  the  county  first  named  in  alphabetical  order; 
and  a  copy  thereof  with  the  Secretary  of  State,  the  Sec- 
retary of  State  must  issue  to  the  corporation,  over  the 
seal  of  the  State,  a  certificate  that  such  articles,  contain- 
ing the  required  statement  of  facts,  have  been  filed  in  his 
office  ;  and  thereafter  the  persons  signing  the  same,  and  ^J^J'^ 
their  associates  and  assigns,  are  a  body  politic  and  corpo- 
rate, by  the  name  stated  in  the  certificate,  and  for  the 
term  of  fifty  years,  unless  it  is  in  the  articles  of  incorpo- 
ration otherwise  stated,  or  in  this  Part  otherwise  specially 
provided. 

[Neiv  sectioD.] 

Sec.  298.     A  copy  of  any  articles  of  incorporation,  filed  Certified 

'^  '  copy  of  cer- 

in  pursaance  of  this  chapter,  and  certified  by  the  County  tificatetobe 
Clerk  of  the  county  in  which  it  is  filed,  or  his  deputy,  or  evidence  of 
by  the  Secretary  of  State,  must  be  received  in  all  the 
Coarts  and  other  places  as  prima  facie  evideuce  of  the 
facts  therein  stated. 

StaU.  1862,  199,  Seo.  3;  1853,  83,  Seo.  3  ;  1850,  870,  Seo. 
158;  1881,  586,  Seo.  17. 


Ite  contents. 


ARTICLE  II. 

BT-LA.W8,  DIRBCT0R8,  BLECTI0N8  AND  XEBTIlfOS. 

Sbctioh  302.  Adoption  of  by-laws — when,  how,  and  by  whom. 

303.  At  first  meeting  of  coiporation  by-laws  to  be  adopted  and 

Directors  elected. 

304.  By-laws  to  be  recorded  and  how  amended. 
306.  By-laws  may  be  made  for  certain  purposes. 

306.  How  many  and  who  to  be  Directors.    Vacancies  in  office  of 

Directors  and  how  flUed. 

307.  Election  of  Directors — ^how,  when,  and  by  whom. 
308^  Organization  of  Board. 

309.  Officers  may  be  removed,  how. 

310.  Jastice  of  the  Peace  may  order  meeting. 

311.  Migority  of  stock  must  be  represented  and  a  majority  vote 

together,  otherwise  it  is  fraudulent. 

312.  All  stock  may  be  represented  in  Totes. 

313.  Election  may  be  postponed. 

314.  Complaints  and  quo  warrantos,  and  proceedings  thereon  re- 

garding elections. 
316.  Dividends  to  be  from  surplus  profits. 

316.  False  certificate,  report  or  notice,  to  make  officers  liable. 

317.  Meeting  by  consent  to  be  valid. 

318.  Proceedings  at  meeting  to  be  binding. 
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Adoption  of 
bylAws— 
when,  how, 
and  by  whom 


Seo.  802.  All  corporations  formed  under  this  Title 
mnst  provide  a  code  of  by-laws  for  their  government,  not 
inconsistent  with  the  Constitution  and  laws  of  this  State, 
to  be  adopted  at  a  meeting  of  the  stockholders  or  mem- 
bers, within  one  month  after  the  filing  of  the  articles  of 
incorporation.  Notice  of  such  meeting,  by  order  of  the 
acting  President,  specifying  its  object,  must  be  published 
two  weeks  in  some  newspaper  published  in  the  county 
where  the  meeting  is  to  be  held,  if  any  is  published 
therein ;  if  none,  then  in  the  paper  having  the  largest 
circulation  therein.  In  the  adoption  of  the  by-laws,  each 
stockholder  has  as  many  votes  as  he  holds  shares  of  stock; 
if  there  is  no  capital  stock,  each  member  has  one  vote. 
A  majority  of  all  the  subscribed  capital  stock,  or  of  the 
members,  if  there  is  no  capital  stock,  is  necessary  to  adopt 
the  by-laws,  or  any  one  of  them. 

Stata.  1850»  Z4S,  Seo.  7 ;   1862,  640,  Sec.  3;   1861»  8i, 
Sec.  4. 


Atflnt  Seo.  303.    At  the  first  meetine:  called,  as  soon  as  the 

mooting  of  j  i 

corporation    bv-laws  are  adopted,  unless  it  is  pronded  that  the  officers 

by-law«  to  •'  r         '  r 

beadopted     named  in  the  articles  of  incorporation  shall  continue  until 

and  Direc* 

tun  elected,  a  Certain  other  date.  Directors  must  bo  elected,  a  major- 
ity of  the  subscribed  capital  stock,  or  of  the  members, 
being  necessary  to  a  choice. 

[New  section.] 


By-lawH  to 
be  recorded 
and  how 
amended. 


Seo.  304.  All  by-laws  adopted  must  be  certified  by  the 
oflScers  of  the  corporation,  and  filed  and  recorded  in  the 
Eecorder's  office  of  the  county  where  the  principal  office 
of  the  corporation  is  located.  The  by-laws  thus  adopted 
must  not  be  altered  or  amended  except  at  a  special  meet- 
ing of  the  stockholders  or  members,  to  be  called  by  the 
Direccors  for  that  purpose,  specifying  in  the  order  the 
proposed  amendments,  and  a  two  third  vote  of  all  the 
subscribed  capital  stock,  or  of  the  members,  is  necessary 
to  adopt  the  same. 

[New  section.] 


Bjiawsmay       Sec.   3(6.     All  Corporations   may,   by   their   by-laws, 
cerSinVr-   whcro  no  Other  provision  is  specially  made,  determine — 
'***^*  1.  The  time,  place  and  manner  of  calling  and  condact- 

ing  their  meetings. 
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2.  The  namber  of  stockholders  or  members,  or  quantity 
of  stock,  that  shall  constitute  a  quorum; 

3.  The  number  of  shares  that  shall  entitle  the  stock- 
holders respectively  to  one  or  more  votes. 

4.  The  mode  of  voting  by  proxy. 

5.  The  mode  of  selling  shares  for  the  non-payment  of 
assessments  or  instalments. 

6.  The  compensation  and  duties  qf  officers. 

7.  The  tenure  of  office  of  subordinate  officers;  and, 

8.  They  may  prescribe  suitable  penalties  for  violations 
of  their  by-laws,  not  exceeding,  in  any  case,  one  hundred 
dollars  for  any  one  offence. 

Stats.  1850,  347,  Seo.  7. 
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Sec.  306.    The  corporate  powers,  business  and  pr^p-  How  many 
erty  of  all  corporations  formed  under  this  Title  must  be  be  Directors, 
exercised,  conducted  and  controlled  by  a  Board  of  not 
less  than  five  nor  more  than   eleven   Directors,   to   be 
elected  from  among  the  holders  of  stock  in;  or  where 
there  is  no  capital  stock,  then  from  the  members  of,  such 
corporation,  a  majority  of  whom  must  be  citizens  of  this 
State.    Directors  of  corporations  for  profit  must  be  hold- 
er;) of  stock  therein  in  an  amount  to  be  fixed  by  the  by- 
laws of  the  corporation.    Directors  of  all  other  corpora- 
tions must  be  members  thereof.     Unless  a  quorum  is 
present  and  acting,  no  business  performed  or  act  done  is 
valid  as  against  the  corporation.    Whenever  a  vacancy  vacandefl 
occurs  in  the  office  of  Director,  unless  the  by-laws  of  the  wi^Sre' 
corporation  otherwise  provide,  such  vacancy  must  be  Suti**'' 
filled  by  an  appointee  of  the  Board. 

Stats.  1853, 169,  Seos.  5,  7,  8 ;  1865-6,  743  ;  1865-6, 752 ; 
1850,  347,  Seoa.  150,  345,  347;  1850,  178,  See.  6; 
1863, 109,  Seo.  6 ;  1863,  624,  Sec.  1. 

Sec.  307.    All  corporations  must  provide  in  their  by-  Election  of 
laws  for  the  election  of  Directors  annually,  and  for  notice  Sow? when, 
of  the  election  to  bo  given  to  the  stockholders  or  fnem-  *°^*^y^'**^"* 
bers  thereof  by  publicaiion,  personal  notice  or  otherwise. 
Corporations  for  profit  must  also  publish  notice  of  such 
election   in   some   newspaper  published    in   the  county 
where  the  principal  office  of  the  corporation  is  located ; 
if  none,  then  in  that  paper  having  the  largest  circulation 
therein.    A  majority  of  the  subscribed  capital  stock,  or 
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of  the  members,  is  necessary  to  a  choice.     All  elections 
must  be  by  ballot. 

Stat8.  1853,  159;  1861,  607;  1850,  347,  281;  1870,  577, 
Sec.  1. 

Sec.  308.  Immediately  after  their  election,  the  Direc- 
tors must  organize  by  the  election  of  a  President,  Secre- 
tary and  Treasurer,  from  among  their  number,  a  majority 
of  whom  must  be  citizens  of  this  State;  they  must  give 
the  bonds,  and  perform  the  duties  enjoined  on  them  by 
law,  the  articles  of  incorporation  and  the  by-laws  of  the 
corporation,  ^o  prder  of  the  Directors  is  valid  unless 
made  by  a  majority  and  entered  on  the  minutes  of  the 
Board,  with  the  date  thereof,  and  giving  the  names  of 
the  Directors  present,  and  signed  by  the  President  and 
Secretary.  All  contracts  or  other  valid  orders  or  writ- 
ings, made  by  the  Directors  or  its  officers,  when  directed 
by  the  by-laws  or  ordered  by  the  Directors,  must  be  over 
the  corporate  seal. 

Stats.  1850,  347,  Sec.  159;  1850,  373,  See.  173;  1350, 
B75,  Sec.  189  ;  1853, 169,  See.  4  ;  1861,  609,  8ce.  4  ; 
1865-6,  743,  Sec.  4;  1865-6,  754,  Sec  6. 

Seo.  309.  At  all  general  meetings  of  the  stockholders 
or  members,  two-thirds  in  value  of  the  subscribed  stock 
or  two-thirds  of  the  members  thereof  being  present  in 
person  or  by  proxy  and  voting  therefor,  any  President, 
Director,  or  other  officer  of  such  corporation  may  be  re- 
moved and  others  elected  in  their  stead ;  previous  notice 
of  such  intended  removal  must  first  be  given  as  herein 
required  for  elections. 

Stats.  1861,  610,  Sec.  7. 

Sbo.  310.  Whenever,  from  any  cause,  there  is  no  per- 
son authorized  to  call  or  to  preside  at  a  meeting  of  a  cor- 
poration, any  Justice  of  the  Peace  of  the  county  where 
such  corporation  is  estabh'shed,  may,  on  written  applica- 
tion of  three  or  more  of  the  stockholders  or  of  the  mem- 
bers thereof,  issue  a  warrant  to  one  of  the  stockholders 
or  members,  directing  him  to  call  a  meeting  of  the  corpo- 
ration, by  giving  the  notice  required,  and  the  Justice  may 
in  the  same  warrant  direct  such  person  to  preside  at  such 
meeting  until  a  clerk  is  chosen  and  qualified,  if  there  is  no 
other  officer  present  legally  authorized  to  preside  thereat. 

Stats.  1850,  347. 
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Seo.  311.     At  all  elections  or  votes  had  for  any  purpose  Mi^orUy  of 

I  I  t_  .      .  A     1  t  •  I      1  .11       Stock  must 

I       there  must  be  a  majority  of  the  sabscribed  capital  stock,  b« represent- 
or  of  the  members,  represented  either  in  person  or  by  minority 

...  T3,  x-  ^1  •       •  votatogeth- 

proxy  in  writing.     Every  person  acting  therein  in  per-  er. otherwise 
80D,  or  by  proxy  or  representative,  must  be  a  member  icnt 
thereof  or  a  bona  fide  stockholder,  having  stock  in  his 
own  name  on  the  stock  books  of  the  corporation  at  least 
ten  'days  prior  to  the  election.     Any  vote  or  election  had, 
other  than  in  a^tcordance  with  the  provisions  of  this  arti 
cle,  is  prima  facie  fraudulent  and  void  against  absent 
stockholders  or  members,  and  may  be  set  aside  by  peti- 
tion to  the  District  Court  of  the  county  where  the  same 
was  held.     Any  regular  or  called  meeting  of  the  stock- 
holders or  members  may  adjourn  from  day  to  day  or 
from  time    to    linr.e,   if   for    any  reason    there    is    not 
present  a   majority    of   the   subscribed   stock  or  mem- 
bers, or  no  election  or  majority  vote  had,  such  adjourn-  , 
ment  and  the  reasons  thereof  being  recorded  in  the  jour- 
nal of  proceedings  of  the  Board  of  Directors. 

StAts.  1861,  607,  Sees.  5,  6;  1853,  169,  Sec.  8. 

Sec.  312.     The  shares  of  stock  of  an  estate  of  a  minor,  au  stock 
insane  or  deceased  person  may  be  represented  at  all  elec-  JSentediS 
tions  and  meetings  of  the  corporation,  by  the  legal  repre-  ^"^* 
seotative  of  the  person  holding  the  same,  and  any  stock- 
holder who  has  hypothecated  his  stock,  except  by  transfer 
on  the  books  of  the  corporation,  may  nevertheless  repre- 
sent such  stock  at  all  elections  and  meetins^s. 

Stats.  1861,  610,  Sec.  8;  1861,  567,  Sacs.  12,  13;  1853, 
169,  Sec.  B;  1863,  89,  Sees.  11,  12;  1862,  199,  Sec. 
23. 

Sec.  313.     If,  from  any  cause,  an  election  does  not  take  Election 
place  on  the  day  appointed  in  the  by-laws  or  articles  of  pj^poned. 
incorporation;  it  may  be  held  on  any  day  thereafter,  as  is 
provided  for  in  such  by-laws  or  articles  of  incorporation, 
or  to  which  such  election  may  be  adjourned  or  ordered 
by  the  Directors. 

Stats.  1850,  347,  Seo.  168 ;  1853,  88,  See.  6 ;  1862,  199, 
Sec.  7;  186t,  610,  Seo.  8;  1863,  624,  Sec.  10. 

Complaints 

Sec.  314.     Upon  the  application  of  any  person  or  body  tariint^, 
corporate,  aggrieved  by  any  election  held  by  any  corpo-  fngs^uwroon 
rate  body,  or  any  proceedings  thereof,  the  District  Judge  SSSoiS? 
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of  the  district  in  which  such  election  is  held  must 
ceed  forthwith  summarily  to  hear  the  affidavits,  proofs 
and  allegations  of  the  parties,  or  otherwise  inquire  into 
the  matters  of  complaint,  and  thereupon  confirm    tbo 
election,  order  a  new  one,  or  direct  such  other  relieF  in 
the  premises  as  accords  with  right  and  justice,  and  m&y 
direct  the  District  Attorney  to  file  information  in  tbe 
nature  of  quo  warranto  in  the  premises.     Before  any  pro- 
ceedings are  had  under  this  section,  five  days  notice 
thereof  must  be  given  to  the  adverse  party  or  those  to 
be  affected  thereby. 

SUt8.  1850,  847,  Seo.  16. 

Sec  315.    The  Directors  of   corporations    must    not 
make  dividends,  except  from  the  surplus  profits  arising 
from  the  business  thereof;  nor  must  they  divide,  with- 
draw or  pay  to  the  stockholders,  or  aYiy  of  them,  any 
part  of  the  capital  stock ;  nor  must  they  create  debts  be- 
yond their  subscribed  capital  stock,  or  reduce  or  increase 
the  capital  stock,  except  as  hereinafter  specially  provided. 
For  a  violation   of  the  provisions  of  this   section,  the 
Directors  under  whose  administration  the  same  may  have 
happened  (except  those  who  may  have  caused  their  dis- 
sent therefVom  to  be  entered  at  large  on  the  minutes  of 
the  Directors  at  the  time,  or  were  not  present  when  the 
same  did  happen),  are,  in  their  individual  and  private 
capacity,  jointly  and  severally  liable  to  the  corporation, 
and  to  the  creditors  thereof,  in  the  event  of  its  dissola- 
tion,  to  the  full  amount  of  the  capital  stock  so  divided, 
withdrawn,  paid  out  or  reduced,  or  debt  contracted ;  and 
no  statute  of  limitations  is  a  bar  to  any  suit  against  such 
Directora  for  any  sums  for  which  they  are  made  liable  by 
this  section.    There  may,  however,  be  a  division  and  dis- 
tribution of  the  capital  stock  of  any  corporation  which 
remains  after  the  payment  of  all  its  debts,  upon  its  disso- 
lution or  the  expiration  of  its  term  of  existence. 

Stats.  1850,  348;  18M,  607,  Seo.  50;  1865-6,  747,  Sec. 
12;  1865-6,  757,  Sec.  18;  1861,  626,  Sec.  56;  185S, 
89,  Sees.  13, 14. 

Sec.  316.  Any  officer  of  a  corporation  who  makes  or 
gives  a  certificate,  official  report,  public  notice,  or  entry 
in  any  of  the  records  or  books  of  tha  corporation,  con- 
cerning their  corporation  or  its  business,  which  is  false  in 
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any  material  representation,  and  who  knew  or  had  fall 
opportaoity  to  know  the  same  to  be  false,  is  liable  for  all 
the  debts  of  the  corporation  contracted  while  he  was  a 
stockholder  or  officer  thereof,  and  if  more  than  one  vio- 
lates the  provisions  of  this  section  in  concert,  they  are 
jointly  and  severally  liable. 

Stats.  1861,  626,  Seo.  55;  1865-6,  747,  Sec.  16;  1853,  90, 
S«o.l9. 

Seo   317.    When  all  the  stockholders  or  members  of  a  Meetiogby 
corporation  are  present  at  any  meeting,  however  called  TaUd. 
or  notified,  and  sign  a  written  consent  thereto  on  the 
record  of  sach  meeting,  the  doings  of  sach  meeting  are  as 
Valid  as  if  had  at  a  meeting  legally  called  and  noticed. 

Stats.  1850,  347,  Seo.  10. 

Sec.  318.     The  stockholders  or  members  of  sach  cor-  Pioceedings 
poratioD,  when  so  assembled,  may  elect  officers  to  fill  all  tobebindTng 
vacancies  then  existing,  i^nd  may  act  upon  such   other 
business  as  might  lawfully  be  transacted  at  regular  meet- 
ings of  the  corporation. 

Stats.  1850,  847,  Se6.  11. 
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STOCK   Ain>   STOCKHOLDERS. 


Sbctioit  321.  AH  corporations  may  call  in  sobscriptions  and  enforce  collec* 
tions. 

322.  Liabilities  of  stockholders.     Ithey  may  be  released,  when. 

323.  Certificates,  how  and  when  issued. 
3^4.  Transfer  of  shares. 

325.  Transfer  of  shares  held  by  married  women,  etc.    Dividends 

payable  to  married  women. 

326.  Non-resident  stockholders.     Bonds. 

327.  Debts  not  to  exceed  capital  stock. 
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Au corpora.       S£0.  321.    Evorj  Corporation  for  profit,  nnloss  it  is  in 
chIi'iTbu!).     this  Part  otherwise  specially  provided,  may,  by  order  of 
an/enforce    its'Dlrectors,  demand  and  call  in  from  the  stockholders, 
coiiectioM.     ^^  such  times  and  in  such  amounts  or  instalments  as  the 
Directors  may  require,  the  sums  by  them  subscribed,  and 
may  enforce  the  payment  thereof  either  by  suit  or  as  pro- 
vided hereinafter  for  levying  and  collecting  assessmoots 
upon  stock. 

stats.  1863-4,  402,  Sec.  1 ;  1853,  88,  Sec.  10;  1853,  169, 
Sec.  14;  1850,  372,  Sec.  176 ;  1850,  375,  See.  190; 
1850,  376,  Sec.  194. 

Liftbiiities  of  Sec.  322.  Each  stockholder  or  member  of  any  corpo- 
ration  is  severally,  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  liabilities  as  the 
amount  of  stock  or  shares  owned  by  him  in  such  corpora- 
tion bears  to  the  whole  of  the  subscribed  capital  stock  or 
shares  of  the  corporation,  for  the  recovery  of  which  joint 
or  several  actions  may  be  instituted  and  prosecuted  ]  and 
in  any  such  action  against  any  of  the  stockholders  or 
members  of  a  corporation,  the  Court  must  ascertain  and 
determine  the  proportion  of  the  debt  which  is  the  subject 
of  the  suit  for  which  each  of  the  stockholders  or  mem- 
bers who  are  defendants  in  the  action  are  severally  liable, 
and  judgmenjb  must  be  given  severally  in  conformity 
They  maybe  therewith.  If  any  stockholder  or  member  of  a  corporation 
when.  '  pays  his  proportion  of  any  debt  due  by  such  corporation, 
he  is  released  and  discharged  from  any  further  individual 
or  personal  liability  for  such  debt.  Stock  held  as  collate- 
ral security,  or  by  a  Trustee,  or  in  any  other  representa- 
tive capacity,  does  not  make  the  holder  thereof  a  stock- 
holder, but  the  pledgor,  or  person  or  estate  represented, 
is  the  stockholder. 

Stata.  1863,  766 ;   1865-6,  758,  See.  17;   1853,  87,  Seei. 
16,  17  ;  Const.,  Art.  IV,  Sec.  36. 

Certiflcatfle,  Seo.  323.  All  corpomtions  for  profit  must  issue  certifi- 
wbeutesQed.  catcs  for  stock  fully  paid  up,  signed  by  the  President  and 
Secretary,  and  may  provide,  in  their  by-laws,  for  issuing 
partially  paid  certificates  prior  to  the  full  payment,  under 
such  restrictions  and  for  such  purposes  as  their  by-la^^ 
may  provide. 

SUts.  1861,  614,  Sec.  14. 
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Sec.  324.  Whenever  the  capital  stock  of  any  corpora-  Transfer  of 
tion  is  divided  into  shares,  and  certificates  therefor  are 
issaed,  such  shares  of  stock  are  personal  property  and 
may  be  transferred  by  indorsement  by  the  signature  of 
the  proprietor,  or  his  attorney  or  legal  representative, 
and  delivery  of  the  certificate  thereof;  bat  such  transfer 
18  not  valid,  except  between  the  parties  thereto,  until  the 
same  is  so  entered  upon  the  books  of  the  corporation  as 
to  show  the  names  of  the  parties  by  and  to  whom  trans- 
ferred, the  number  or  designation  of  the  shares  and  the 
date  of  the  transfer. 

stats.  1862,  111 ;  1861,  607,  Seo.  12  ;  1853,  169,  Seo.  13; 
1853,  85,  Seo.  0  ;  1862,  199,  Seo.  21. 


Sec.  325.     Shares  of  stock  in   corporations   held   or  Transfer  or 
owned  by  a  married  woman  may  be  transferred  by  her,  by'married 
ber  agent  or  attorney,  without  the  signature  of  her  bus-  ^®°'®°'* 
band,  in  the  same  manner  as  if  such  married  woman  were 
a  feme  sole.    All  dividends  payable  upon  any  shares  of  Dividends 
Btoek  of  a  corporation  held  by  a  married  woman  may  be  married^ 
paid  to  such  married  woman,  her  agent  or  attorney,  in  ^''"®"' 
the  same  manner  as  if  she  were  unmarried,  and  it  is  not 
necessary  for  her  husband  to  join  in  a  receipt  therefor ; 
and  any  proxy  or  power  given  by  a  married  woman, 
teaching  any  shares  of  stock  of  any  corporation  owne4 
by  her,  is  valid  and  binding  without  the  sigunture  of  her 
husband,  the  same  as  if  she  were  unmarried. 

stats.  1861,  607,  Seo.  12. 

Sec.  326.    In  all  transfers  of  shares  of  stock  in  corpo-  Non-roeident 
rations,  on  behalf  of  owners  residing  out  of  the  State,  the   ■*^^'*^**®" 
President,  Secretary  or  Directors  of  such  corporation, 
before  entering  such  transfer  on  the  books  of  the  corpora- 
tion or  issuing  the  certificate  therefor  to  the  transferee, 
must  require  from  such  attorney,  or  from  the  person  claim- 
ing under  such  transfer,  a  bond  of  indemnity,  with  two  Bonds, 
sureties,  satisfactory  to  the  oflScers  of  the  corporation,  or 
if  not  so  satisfactory,  then  approved  by  the  District  Judge 
of  the  district  in  which  the  principal  office  of  the  corpo- 
ration is  situated,  conditioned  to  protect  such  corporation 
against  any  liability  to  the  legal  representatives  of  the 
owner  of  such  stock,  in  case  of  his  or  her  death  before 
such  transfer;    and  in  case  of  refusal  to  furnish  such 
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bonds  upon   request,  such   transfer  is  utterly  void   as 
against  the  corporation. 

Stats.  1862,110,  Seo.  12. 

Sbo.  327.    The  total  amount  of  debts  of  any  corpora- 
tion must  not  at  any  time  exceod  the  amount  of  the  cap- 
ital stock  actually  paid  in  ;  and  in  case  of  any  excess,  the 
Directors  under  whose  administration  the  same  may  have 
happened,  except  those  who  may  have  caused  their  dis- 
sent therefrom  to  be  entered  at  large  on  the  roinales  of 
the  Directors  at  the  time,  and  except  those  who  were  not 
present  when  the  same  did  happen,  are,  in  their  individ- 
ual and  private  capacities,  jointly  and  severally  liable  for 
such  excess,  to  the  corporation,  and  in  the  event  of  its 
dissolution,  to  any  of  the  creditors  thereof,  to  the  full 
amount  of  such  excess,  with  legal  interest  from  the  time 
such  liability  accrued ;  and  no  statute  of  limitation  is  a 
bar  to  any  suit  against  such  Directors  for  any  sums  of 
money  for  which  they  are  made  liable  by  this  section. 

stats.  I860,  347,  Seo.  U;  1861,  607»  Sec.  66. 


ARTICLE  II. 


ASBB88MBNTB  OF  STOCK. 

Sbctton  331.  iDireotors  may  levy  assessments. 

332.  Limitation.    How  leried. 

333.  Majority  of  Board  may  order  assessments. 

334.  What  order  shall  contain. 

335.  Notice  of  assessment    Form. 

336.  Publication  and  seirioe. 

337.  Delinquent  notice.    Form, 

338.  Contents  of  notice. 
330.  How  published. 

340.  Jurisdiction  acquired,  how. 

341.  Sale  to  be  by  public  auction. 

342.  Highest  bidder  to  be  the  purchaser. 

343.  In  default  of  bidders,  corporation  may  purchase. 

344.  Disposition  of  stock  purchased  by  corporation. 

345.  Extension  of  time  of  delinquent  sale. 

346.  Assessments  shall  not  bl  invalidated. 

347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

348.  Affidavits  of  publicaUon.    Affidavits  of  sale.    To  be  filed. 

Dimtoni  Sec.  831.    The  Directors  of  any  corporation  formed 

Msemments.  nnder  the  laws  of  this  State,  for  the  purpose  of  paying 

expenses,  conducting  business  or  paying  debts,  may  levy 
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and  collect  assessments  upon  the  capital  stock  thereof,  in 
the  manner  and  form  and  to  the  extent  provided  herein. 

StotB.  1S65-6,  45S  ;  1661,  41,  Seo.  1 ;  1863-4,  492,  Seo.  1. 

Ssc.  332.     Nooneassessment  mast  exceed  five  percent.  Limitatioii. 
of  the  amount  of  the  capital  stock  named  in  the  articles 
of  incorporation,  except  as  in  this  Part  specially  provided, 
and  none  must  be  levied  while  any  portion  of  any  previ-  How  leriedi 
oas  assessment  remains  unpaid  or  uncollected,  except  in 
cases  where  all  the  powers  of  the  corporation  have  been 
exercised,  in  accordance  with  the  terms  of  this  article,  for 
the  purpose  of  collecting  such  previous  assessment,  and 
except,   also,  the   collection   of   a   previous   assessment  * 
a^inst  one  or  more  stockholders  is  rcstmined  by  injunc- 
tion or  other  process ;  in  which  case  a  further  assessment 
may  be  levied  and  collected,  according  to  this  article. 

SUts.  1865-6,  458,  Seo.  2. 

Skc.  333.    No  assessment  must  be  levied,  except  by  Majority  of 
order  of  a  majority  of  the  Board  of  Directors,  entered  order  mL. 
upon  the  records  of  the  corporation.  mmta. 

SUte.  1865-6,  458,  Seo.  8. 

Sbc.  334.  Every  order  levying  an  assessment  muRt  what  order 
specify  the  amount  thereof,  when,  to  whom  and  where 
payable;  fix  a  day,  subsequent  to  the  full  term  of  publi- 
cation of  the  assessment  notice,  on  which  the  unpaid 
assessments  shall  be  delinquent,  not  less  than  thirty  nor 
more  than  sixty  days  from  the  time  of  making  the  order 
levying  the  assessment;  and  a  day  for  the  sale  of  delin- 
quent stock,  not  less  than  fifteen  nor  more  than  sixty 
days  from  the  day  the  stock  is  declared  delinquent. 

SUta.  1865-6,  459,  See.  4. 

Seo.  335.    Upon  the  making  of  the  order,  the  Secre-  Notice  of 
tary  shall  cause  to  be  published  a  notice  thereof,  in  the  •*'«"™«***' 
following  form : 

p5^ame  of  corporation  in  full.  Location  of  works].  Form. 
Notice  is  hereb}^  given,  that  at  a  meclini;  of  the  Direc- 
tors, held  on  the  [date],  an  assessment  of  [amount]  per 
share  was  levied  upon  the  capital  stock  of  the  corpora- 
tion, payable  [when,  to  whom  and  where].  Any  stock 
upon  which  this  assessment  shall  remain  unpaid  on  the 
[day  fixed]  will  be  delinquent  and  advertised  for  sale  at 
poblic  auction,  and^  unless  payment  is  made  before,  will 
be  sold  on  the  [day  appointed]  to  pay  the  delinquent 
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assessment,  together  with  costs  of  advertising  and  ex- 
penses of  sale. 

[Signature  of  Secretary,  with  location  of  office.] 

Stats.  1868,  540,  Seo.  3. 

Sec.  336.  The  notice  mast  be  published  once  each 
week  for  four  successive  weeks,  in  some  daily  or  weekly 
paper  published  at  the  place  designated  in  the  articles  of 
incorporation  as  the  principal  place  of  business,  and  also 
in  some  paper  published  in  the  county  in  which  the  works 
of  the  corporation  are  situated,  if  a  paper  is  published 
therein  -,  if  the  works  of  the  corporation  are  not  situated 
within  some  State  or  Territory  of  the  United  Stales,  then 
publication  in  a  paper  of  the  county  is  not  necessary;  if 
there  is  no  newspaper  published  at  the  place  designated 
as  the  principal  place  of  business  of  the  corporation,  then 
the  publication  must  be  made  in  the  newspaper  published 
nearest  thereto.  The  notice  specified  in  the  preceding 
section  ir.ay  be  served  by  delivering  a  copy  thereof,  certi- 
fied by  the  Secretary,  to  each  stockholder  personally ;  and 
in  case  of  such  service  upon  all  the  stockholders  of  the 
corporation,  no  notice  by  publication  is  necessary,  but 
such  personal  notice  is  sufficient. 

Stata.  1865-6,  459,  Seo.  6. 

Sec.  337.  If  any  portion  of  the  assessment  mentioned 
in  the  notice  remains  unpaid  on  the  day  specified  therein 
for  declaring  the  stock  delinquent,  the  Secretary  must, 
unless  otherwise  ordered  by  the  Board  of  Directors, 
cause  to  be  published  in  the  same  papers  in  which  the 
notice  hereinbefore  provided  for  shall  have  been  pub- 
lished, a  notice  substantially  in  the  following  form: 

[Name  in  full.  Location  of  works].  Notice. — Tnere 
is  delinquent  upon  the  following  described  stock,  on 
account  of  assessment  levied  on  the  [date],  [and  assess- 
ments levied  previous  thereto,  if  any],  the  several  amounts 
set  opposite  the  names  of  the  respective  shareholders,  as 
follows :  [Names,  number  of  certificate^  number  of  shares, 
amount].  And  in  accordance  with  law  [and  an  order  of 
the  Board  of  Directors,  made  on  the  (date),  if  any  such 
order  shall  have  been  made],  so  many  shares  of  each 
parcel  of  such  stock  as  may  be  necessary  will  be  sold,  at 
the  [particular  place],  on  the  [date],  at  [the  hour]  of  such 
day,  to  pay  delinquent  assessments  thereon,  together 
with  costs  of  advertising  and  expenses  of  the  sale. 

[Name  of  Secretary,  with  locatibn  of  office.] 

stats.  1863-4,  492,  Seo.  2 ;  1865-6,  460,  Seo.  7. 
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• 

338.  The  ]ast  named  notice  m  iBt  specify  every  Contonta 
certificate  of  stock,  the  number  of  shares  it  represents, 
&nd  the  amount  due  thereon,  separately,  except  where 
certificates  may  not  have  been  issued  to  parties  entitled 
thereto,  in  which  case  the  number  of  nhares  and  amount 
dae  thereon,  together  with  the  fact  that  the  certificates 
for  such  shares  have  not  been  issued,  must  be  stated. 

I 

StaU.  1865-6,  460,  Sec.  8. 

Sec.  339.     The  notice,  when  published  in  a  daily  paper,  how 
must  be  published  for  ten  days,  excluding  Sundaj'S  and  ^° 
holidays,  previous  to  the  day  of  sale.     When  published 
in  a  weekly  paper,  it  must  be  published  in  each  issue  for 
two  ^eeks  previous  to  the  day  of  sale.    The  first  publi-   • 
cation  of  all  delinquent  sales  must  be  at  least  fifteen  days 
prior  to  the  day  of  sale. 

Stats.  1865-6,  460,  Seo.  9. 

Sec.  340.  By  the  publication  of  the  notice,  the  cor-  Jnriwiiction 
poration  acquires  jurisdiction  to  sell  and  convey  a  perfect  how. 
title  to  nil  of  the  stock  described  in  the  notice  of  sale 
upon  which  any  portion  of  the  assessment  or  costs  of 
advertising  remains  unpaid  at  the  hour  appointed  for  the 
sale,  bat  must  sell  no  more  of  such  stock  than  is  necessary 
to  pay  the  assessments  due  and  costs  of  sale. 

StaU.  1865-6,  460,  Seo.  10. 

Seo.  341.  On  the  day,  at  the  place  and  at  the  time  gaietobeby 
appointed  in  the  notice  of  sale,  the  Secretary  must,  unless  800!*°  *"°" 
otherwise  ordered  by  the  Directors,  sell  or  cause  to  be 
sold  at  public  auction,  to  the  highest  bidder  for  cash,  so 
many  shares  of  each  parcel  of  the  described  stock  as  may 
be  necessary  to  pay  the  assessment  and  charges  thereon, 
according  to  the  terms  of  sale ;  if  payment  is  made  before 
the  time  fixed  for  sale,  the  party  paying  is  only  required 
to  pay  the  actual  cost  of  advertising,  in  addition  to  the 
assessment 

Stats.  1865-6,  460,  See.  11. 

Sec.  342.    The  person  offering  at  such  sale  to  pay  the  Highest  bid- 
aaseesment  and  costs  for  the  smallest  number  of  shares  or  purchaser. 
fraction  of  a  share  is  the  highest  bidder,  and  the  stock 
parcbased    must    be   transferred  to   him   on   the  stock 
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books  of  the  corporation,  on  payment  of  the  asseasment 
and  costs. 

State.  1865-6,  460,  Seo.  12. 

Seo  343.  If,  at  the  sale  of  stock,  no  bidder  offers  the 
amount  of  the  assessments,  and  costs  and  charges  dae, 
the  same  may  be  bid  in  and  purchased  by  the  cor]>ora- 
tion,  through  the  Secretary,  President  or  any  Director 
thereof,  at  the  amount  of  the  assessments,  costs  and 
charges  due;  and  the  amount  of  the  assessments,  costs 
and  charges  must  be  credited  as  paid  in  full  on  the  books 
of  the  corporation,  and  entry  of  the  transfer  of  the  stock 
to  the  corporation  must  be  made  on  the  books  thereof. 
While  the  stock  remains  the  property  of  the  corporation 
it  is  not  assessable,  nor  must  any  dividends  be  declared 
thereon ;  but  all  assessments  and  dividends  must  be  ap- 
portioned upon  and  against  the  stockholders  of  the  cor- 
poration. 

stats.  1865-6,  460,  Sec.  13. 

Sec  344.  All  purchases  of  its  own  stock  made  by  any 
corporation,  in  accordance  with  the  provisions  of  the  pre- 
ceding section,  vests  the  legal  title  to  the  same  in  the 
corporation ;  and  the  stock  so  purchased  is  held  sabject 
to  the  control  of  the  stockholders,  who  may  make  such 
disposition  of  the  same  as  they  deem  fit,  in  accordance 
with  the  by-laws  of  the  corporation  or  vote  of  a  majority 
of  all  the  remaining  shares.  Whenever  any  portion  of 
the  capital  stock  of  a  corporation  is  held  by  the  corpora- 
tion by  purchase,  a  majority  of  the  remaining  shares  ia  a 
majority  of  the  stock,  for  all  purposes  of  election  or  vot- 
ing on  any  question  at  a  stockholder's  meeting. 

StatB.  1865-6,  461,  Seo.  13. 

Seo.  845.  The  dates  fixed  in  any  notice  of  assessment 
or  notice  of  delinquent  sale  published  according  to  the 
provisions  hereof  may  be  extended  from  time  to  time  for 
not  more  than  thirty  days,  by  order  of  the  Directors, 
entered  on  the  records  of  the  corporation^  but  no  order 
extending  the  time  for  the  performance  of  any  act  speci- 
fied in  any  notice  is  effectual  unless  notice  of  such  exten- 
sion or  postponement  is  appended  to  and  published  with 
the  notice  to  which  the  order  relates. 

state.  1865-6,  461,  Sec.  14. 
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Sko.  346.  Ko  aBsessment  is  invalidated  by  a  failure  to  Ai««i«ment8 
make  publication  of  the  notices  hereinbefore  provided  inTaiidated. 
for,  nor  by  the  non-performance  of  any  act  requited  in 
order  to  enforce  the  payment  of  the  same;  but  in  case  of 
any  subfitantial  error  or  omission  in  the  course  of  prodeed- 
ings  for  collection,  all  previous  proceedings,  except  the 
levying  of  the  assessment,  are  void,  and  publication  must 
be  begun  anew. 

StaU.  1868,  640,  Beo.  8. 

Sec.  347.     No  action  must  be  sustained  to  recover  stock  acuod  for 
sold  for  delinquent  assessments,  upon  the  ground  of  irreg-  rtockfuid 
ularity  in  the  assessment,  irregularity  or  defect  of  the  thereor.^*^ 
notice  of  sale,  or  defect  or  irregularity  in  the  sale,  unless 
the  party  seeking  to  maintain  such  action  first  pays  or 
tenders  to  the  corporation,  or  the  party  holding  the  stock 
sold,  the  sum  for  which  the  same  was  sold,  together  with 
all  subsequent  assessments  which  may  have  been  paid 
thereon,  and  interest  on  such  sums  from  the  time  they 
were  paid ;  and  no  such  action  must  be  sustained  unless 
the  same  is  commenced  by  the  filing  of  a  complaint  and 
the  issuing  of   a  summons   thereon  within   six  months 
after  such  sale  was  made. 

SUt8. 1866-6,  461. 

Sic  348.  The  publication  of  notices  required  by.  this  AffldaTiiaof 
article  may  be  proved  by  the  aflfidavit  of  the  printer,  fore-  p"**"**"^- 
man  or  principal  clerk  of  the  paper  in  which  the  same 
was  published  ;  and  the  affidavit  of  the  Secretary  or  auc- 
tioneer is  prima  facie  evidence  of  the  time  and  place  of 
8ale,  of  the  quantity  and  particular  description  of  the 
Htock  sold,  and  to  whom  and  for  what  price,  and  of  the 
faet  of  the  purchase  money  being  paid.  The  affidavits 
mast  be  filed  in  the  office  of  the  corporation,  and  copies 
of  the  same,  certified  by  the  Secretary  thereof  as  true,  are 
prima  facie  evidence  of  the  facts  therein  stated.  Certifi- 
cates, signed  by  the  Secretary  and  under  the  seal  of  the 
corporation,  are  prima  facie  evidence  of  the  contents 
thereof. 

SUtf.  1870,  229,  Seo.  1. 
11 
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CHAPTER  III. 

CORPORATE   POWERS. 

Articlb  I.  Gkitbral  Powers. 

II.  Lands  and  Right  op  Way. 
in.  Records. 

IV.   EXAXIRATIOR  of  CORPORATION. 
y.  JUDOMEKT  AGAINST  AND  SALE  OP  CORPORATE  PeOPRRTY-. 


ARTICLB  L 

GENERAL  P0WEE8. 

Section  354.  Powers  of  corporations. 

365.  Limitation  of  powers. 

356.  Banking  expressly  prohibited. 

367.  LiabiUty  of  stockholders. 

358.  Majority  to  form  Board  for  business. 

359.  Misnomer  does  not  inTslidate  instrument. 

360.  Corporation  to  organise  within  one  year. 

361.  Increasing  and  diminishing  capital  stock,  how. 

Fttweraof  Seo.  354.    Bverv  corporation,  as  such,  has  power — 

corporations  .^  x-  »  j  k 

1.  To  have  saccession,  by  its  corporate  name,  for  the 
period  limited ;  and  when  no  period  is  limited,  perpetaalljr. 

2.  To  sae  and  be  sued  in  any  Court. 

8.  To  make  and  use  a  common  seal,  and  alter  the  B^me 
at  pleasure. 

4.  To  hold,  purchase  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may  reqaire, 
not  exceeding  the  amount  limited  in  this  Part. 

5.  To  appoint  such  subordinate  officers  or  agents  as  the 
business  of  the  corporation  may  require,  and  to  allow 
them  suitable  compensation. 

6.  To  make  by-laws,  not  inconsistent  with  any  exiatin|^ 
law,  for  the  management  of  its  property,  the  regulation 
of  its  affairs,  and  for  the  transfer  of  its  stock. 

7.  To  admit  and  remove  members,  and  to  sell  their  stock 
or  shares  for  the  payment  of  assessments  or  instalments. 

8.  To  enter  into  any  obligations  or  contracts  essential 
to  the  transaction  of  its  ordinary  affairs,  or  for  the  par* 
poses  of  the  corporation. 

Stots.  1850,  347  ;  1861,  85,  Seo.  4  ;  186S,  540,  Seo.  3  ; 
N.  T.  C.  C,  vol.  2,  p.  125  ;  Smith  vs.  Moore  et  a]«., 
2  Gal.,  524  ;  Gashwiler  ts.  WiUis,  83  Cal.,  19. 


CIVIL  CODE.  83 

Sec.  355.     In  addition  to  the  powers  enamerated  in  the  umiutioD 
preceding  section,  and  to. those  expressly  given  in  that  **  p^*'*™- 
Title  of  this  Part  under  which  it  is  incorporated,  no  cor- 
poration shall  possess  or  ex^cise  any  corporate  powers, 
except  SDch  as  are  necessary  to  the  exercise  of  the  powers 
so  enamerated  and  given. 

SUti.  1850,  347,  See.  2;  Smith  yb.  Mooro,  2  Cal.,  624. 

Sec.  856.    No  corporation  shall  create  or  issue  bills,  Banking 
notes  or  other  evidences  of  debt,  upon  loans  or  otherWise,  ^hibttea. 
for  circulation  as  money. 

Stats.  1850,  347,  See.  8 ;  1858,  90,  See.  15;  Const,  Art. 
IV,  See.  35. 

NoTB. — See.  35  of  Art.  IV  of  the  OonBtitation  provides 

th«t  the  Legisl«taie  shsU  prohibit  "banking"  by  law; 

henoe  the  neoessity  of  this  section.    A  general  provision  is 

j  inserted  in  this  Code  prohibiting  the  oreation  or  circulation 

of  a  paper  enrrenoy  by  any  oorporation.  Thns  is  avoided 
the  qaestion  whether  the  Constitntion  would  be  self-operat- 
ing, were  the  Legislatore  to  remain  silent ' 

I  f 

Sec  357.  Where  the  whole  capital  of  a  corporation  is  Liabnitvof 
not  paid  in,  and  that  paid  in  is  insufficient  to  satisfy  the 
claims  of  its  creditors,  each  stockholder  is  bound  to  pay, 
on  each  share  held  by  him,  the  sum  necessary  to  complete 
the  amotmt  of  such  share,  as  fixed  by  the  charter  or  arti- 
cles  of  incorporation,  or  such  proportion  thereof  as  may 
be  required  to  satisfy  the  debts  of  the  corporation. 

Stats.  1850,  847,  S«s.  4. 

Sec.  868.  When  the  corporate  powers  of  any  corpora-  Mtvjorityto 
tion  are  directed  to  be  exercised  by  any  particular  body  f^osiDm. 
or  number  of  persons,  a  majority  of  such  body  or  persons 
is  a  sufficient  number  to  form  a  Board  for  the  transaction 
of  business;  and  every  decision  of  a  majority  of  the  per- 
sons duly  assembled  as  a  Board  is  valid  as  a  corporate 
act. 

Suts.  1850,  347,  See.  5;  1853,  88,  See.  7;  1864-5,31, 
Sec.  1 ;   1862,  199,  Sec.  9. 

Sec.  359.    The  misnomer  of  any  corporation,  in   any  Mimomor 
written  or  printed  instrument,  does  not  invalidate  the  iDTaiuulte 
same,  if  it  can  be  ascertained  from  the  instrument  what 
corporation  is  meant  to  be  described. 

Stats.  1862,  205,  See.  26. 


£4 


CIV  Hi  CODE. 


CorporatloQ 
toorgftnix« 
within  one 
year. 


Sec.  360.  If  any  corporation  does  not  organize  and 
commence  the  transaction  of  its  business  or  the  constroc- 
tion  of  its  works  within  one  year  from  the  date  of  its 
incorporation,  its  corporate  .powers  cease.  The  due  incor- 
poration 6f  any  company,  claiming  in  good  faith  to  be  a 
corporation  under  this  Part,  and  doing  business  as  such, 
or  Its  right  to  exercise  corporate  powers,  shall  not  be 
inquired  into,  collaterally,  in  any  private  suit  to  which 
such  de  facto  corporation  may  be  a  party;  bat  such 
inquiry  may  be  had  at  the  suit  of  the  State  or  informa- 
tion of  the  Attorney-General. 

SUtB.  1862, 110,  Beo.  1. 


IncntuAng 
And  dimin- 
iahing  capi< 
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how. 


Sec  861.  Every  corporation  may  increase  or  diminish 
its  capital  stock  as  in  this  section  provided : 

1.  By  a  majority  vote  of  the  Directors  there  may  be 
called  a  meeting  of  the  stockholders,  to  be  convened  for  the 
purpose  of  increasing  or  of  diminishing  the  capital  stock. 

2.  Personal  notice  of  the  time  and  place  of  such  meet- 
ing, and  the  object  thereof,  must  be  served  on  each  stock- 
holder resident  in  this  State;  or,  in  lieu  thereof,  the  notice 
must  be  published  in  every  issue  of  a  newspaper  published 
in  the  county  where  the  principal  place  of  business  is 
located,  for  four  weeks  successively. 

3.  The  notice  must  also  contain  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital  stock. 

4.  The  capital  stock  must  in  no  case  be  diminished  to 
an  amount  less  than  the  indebtedness  of  the  corporation 
or  the  estimated  cost  of  the  works  which  may  be  the 
object  or  purpose  of  the  corporation  to  construct. 

5.  At  least  four-fifths  of  all  the  capital  stock  must  be 
represented  at  such  meeting,  and  at  least  two-thirds  of 
the  entire  capital  stock  must  vote  in  favor  of  such  in- 
crease or  diminution  before  the  same  is  effected. 

6.  A  certificate,  signed  and  verified  by  the  Ghairmao 
and  Secretary  of  the  meeting,  must  be  made,  showing  a 
strict  compliance  with  all  the  requirements  of  this  section ; 
the  amount  to  which  the  capital  stock  has  been  increased 
or  diminished;  the  amount  of  stock  (and  by  whom  held) 
represented  at  the  meeting ;  the  vote  by  which  the  object 
was  accomplished ;  the  amount  of  capital  stock  actually 
paid  in,  and  the  amount  of  all  debts  and  liabilities  of  the 
corporation,  and  how  secured. 
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S.  This  certiUcate  must  be  subacribed  by  a  majority  of 
the  Directors,  and  duplicates  made,  one  to  be  filed  in  the 
office  of  the  Coanty  Clerk  and  ooo  in  the  office  of  the 
Secretary  of  State,  as  provided  for  original  articles  of 
incorporation,  and  thereupon  the  capital  stock  is  so  in- 
creased or  diminished. 


[New  Notion.] 


Stats.  1850,  347,  Sees.  153,  196;  1858,  87,  Seo.  20;  1858, 
169,  See.  25 ;  1865-6,  747,  Seo.  17 ;  1861,  567,  Sees. 
14,  15, 16  ;  1862,  199,  Sees.  18,  19,  20 ;  1867-8,  325, 
See.  4;  1863,  91,  Sees.  20,  21,  22. 

Note. — Since,  under  this  Code,  no  aasooiAtion  of  persons 
or  eapital  ean  beoome  a  eorporats  body  until  a  oertidn  per- 
eeotage  of  a  fixed  proportion  of  the  capital  stook  named  and 
nibseribcd  is  paid  in  to  their  Treasurer,  and  thus  the  capital 
stock  named  may  be,  of  necessity,  smaller  than  desirable  if 
the  corporation  proves  a  success,  facility  for  increasing  the 
capital  stock  is  by  this  section  provided. 

Experimental  and  prospecting  corporations  may  thus 
TeadUy  comply  with  the  Code,  and  at  the  same  time  decep- 
tion is  prevented. 


ARTICLE  IL 


LANDS   AND    RIGHT  OF   WAT. 


Sbction  365.  Corporations  may  acquire  real  estate,  and  how  much. 

366.  State  lands  granted  for  use  of  corporations. 

367.  Qrant  not  to  embrace  town  lots. 

368.  Wood,.8tone  and  earth  may  be  taken  from  State  lands. 

369.  Corporations  failing  to  comply  with  provisions,  to  take  no 

grant. 

370.  Lands  to  revert  to  State,  when. 

371.  Selections  made,  how  proved  and  oertifled  to. 

372.  County,  city  and  town  property,  how  acquired. 

373.  Administrators  and  guardians  may  convey  lands  of  estates, 

how. 


Sec.  365.  No  corporation  shall  acquire  or  hold  any  corporauon« 
more  real  estate  than  may  he  absolutely  necessary  for  the  ^^^'^ 
use  of  the  business  conducted  or  the  construction  of  their  mnrh^^ 


works,  except  as  specially  provided,  and  every  such  cor- 
poration may  exercise  the  right  of  eminent  domain  to 
acquire  such  necessary  real  estate,  as  provided  in  Tit. 
YII,  Part  III,  Code  or  Civil  Pbooedurb,  when  needed 
for  the  uses  and  purposes  therein  mentioned. 

[New  section.] 


much. 
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Landfl  to 
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Sec.  366.  There  is  granted  to  every  corporation  the 
right  of  way  for  the  location,  construction  and  mainten- 
ance of  their  necessary  works,  and  for  every  necessary 
adjunct  thereto,  over  any  swamp,  overflowed  or  other 
public  lands  of  the  Slate  not  otherwise  disposed  of  or  in 
use,  not  in  any  case  exceeding  in  length  or  width  that 
which  is  necessary  for  the  construction  of  such  works  and 
adjuncts,  or  for  the  protection  thereof,  not  in  any  case 
to  exceed  two  hundred  feet  in  width. 

Stats.  ISei,  617,  Seo.  20. 

8eo.  367.  The  grants  mentioned  in  the  preceding  sec- 
tion do  not  apply  to  public  lands  of  the  State  within  the 
corporate  limits  of  towns  and  cities,  or  within  three  miles 
thereof.  Such  lands,  not  exceeding  two  square  acres  in 
each  case,  may  be  condemned  as  provided  in  Tit.  V^li,  Part 
III,  Code  of  Civil  Proobdurk,  to  the  use  of  such  corpo- 
ration, on  payment  to  the  State  the  value  thereof,  ascer- 
tained in  such  proceedings.  The  grants  for  adjuncts,  not 
exceeding  two  acres  of  land,  must  not  bo  nearer  each  other 
than  five  miles  along  the  course  or  line  of  the  works. 

Stats.  1861,  617,  Sees.  20,  21. 

Seo.  368.  The  right  to  take  from  any  of  the  lands  be- 
longing to  the  State,  adjacent  to  the  works  of  the  corpo- 
ration, all  materials,  such  as  wood,  stone  and  earth,  nat- 
urally appurtenant  thereto,  which  ma}'  be  necessary  and 
convenient  for  the  original  construction  of  its  works  and 
adjuncts,  is  granted  to  such  corporations  as  shall,  in  all 
respects,  comply  with  the  provisions  of  this  Part  and  Title 
limiting  such  grants  and  the  holding  of  lands. 

StatB.  1861,  618,  Seo.  20. 

Sec.  369.  A  corporation  formed  under  this  Part, 
which  fails  or  neglects  to  comply  strictly  with  the  provi- 
sions thereof  regulating  its  formation,  and  directing  and 
restricting  the  conduct  of  its  afiairs,  takes  nothing,  either 
of  the  lands  of  the  State  or  appurtenances  thereto,  herein 
granted. 

Stats.  1861,  618,  Soo.  20. 

Sec.  370.  If  any  corporation  receiving  State  lands  or 
appurtenances  thereunder  is  dissolved,  ceases  to  exist,  is 
discontinued,  or  the  route  or  line  of  its  works  is  so 
changed  as  not  to  cover  or  cross  the  lands  selected,  or 


r- 
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the  nse  of  the  JaDds  selected  is  abandoned,  sacb  selected 
lands  revert,  and  the  title  thereto  is  reinvested  in  the 
State,  freo  from  all  suob  ases  or  trusts. 

[Kew  seetion.]  SUts.  1861,  618,  See.  20. 

Skg.  371.  When  any  selection  of  the  right  of  way,  or  seiecuoot 
land  for  an  adjunct  to  the  works  of  a  corporation,  is  made  proT6d«n4 
by  any  corporation,  the  Secretary  thereof  mast  transmit  to 
the  Surveyor-General,  Controller  of  State,  and  Recorder 
of  the  county  in  which  the  selected  lands  are  situate, 
a  plat  of  the  lands  so  selected,  giving  the  extent  thereof 
and  uses  for  which  the  same  is  claimed  or  desired,  daly 
verified  to  be  correct ;  and,  if  approved,  the  Surveyor-Gjn- 
eral  must  so  indorse  the  plat,  and  issue  to  the  corporation 
a  permit  to  use  the  same,  unless,  on  petition  properly 
presented  to  the  Court,  a  review  is  had  and  such  use  pro- 
hibited. 

[Kew  aeetion.]  SUts.  1861,  61 S,  See.  22. 

Seo.  372.    When  the  lands  of  any  county,  cit}*^  or  town  county,  city 
are  required  to  be  used  by  any  corporation,  in  conformity  ^p^l 
with  the  law  regulating  the  transfer  thereof,  the  proper  quil^* 
officers  of  any  such  county,  city  or  town  may  convey  the 
isame  by  deed  (with  or  without  compensation,  as  may  be 
agreed  upon),  to  such  corporation ;  if  not  so  conveyed  by 
agreement,  such  iands  may  be  condemned  as  private  lands 
are  provided  to  be  condemned,  under  Tit.  VII,  Part  III, 
CoDi  or  Civil  Pbocedure. 

[N<w  seotion.]  Stats.  1861,  618,  Seo.  21. 

Sec.  373.    For  the  same  purposes,  the  lands  or  any  AdminiKtm. 
interest  therein  of  infants,  idiots,  insane  or  deceased  per-  f^^^ilfl 
aoDB,  may  be  conveyed  by  the  guardian,  executor  or  ad-  SSd/Sr*^ 
ministrator  thereof,  on  application  therefor  to  the  proper  "****•  ^^^' 
Probate  Court,  after  appraisement  and  notice  to  all  per- 
sons interested,  as  in  otber  cases  of  disposal  of  lands  under 
order  of  the  Probate  Court.    The  sale  must  not  be  for 
less  than  three-fourths  of  the  appraised  value;  and  after 
report  and  approval  thereof  by  the  Court,  und  the  pay- 
ment of  the  purchase  money,  a  deed  must  be  executed. 
If  Buch  lands  or  interest  canpot  be  thus  obtained,  corpo- 
rations may  acquire  the  same  by  proceeding  under  Tit. 
VII,  Part  111,  Code  of  Civil  Peoceduri:. 

[New  Metaon.]  Stata.  1861,  619,  Seo.  23. 
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Sbctioh  377.  Reoords — of  wbat,  and  how  kept. 

378.  Other  reoords  to  be  kept  by  corporations  for  profit,  and  others. 

I 

Sec.  377.  All  corporatioDS  for  profit  aro  required  to 
keep  a  record  of  all  their  business  transactions;  a  journal 
of  all  meetings  of  their  Directors,  members  or  stockhold- 
ers, with  the  time  and  place  of  holding  the  same,  whether 
regular  or  special,  and  if  special,  its  object^  how  author- 
ised and  the  notice  thereof  given,  'ihe  r«3Cord  must  em- 
brace every  act  dene  or  ordered  to  be  done;  who  were 
present  and  wUo  absent;  and,  if  requested  by  any  Direc- 
tor, member  or  stockholder,  the  time  shall  bd  noted  when 
he  entered  the  meeting  or  obtained  leave  of  absence 
therefrom;  on  a  similar  request,  the  ayes  and  noes  mast 
be  taken  on  any  f  reposition,  and  a  record  thereof  made; 
on  similar  request,  the  protest  of  any  Director,  member 
or  stockholder,  to  any  action  or  proposed  action,  must  be 
entered  in  full;  all  such  records  to  be  open  to  the  inspeo- 
tion  of  any  Director,  member,  stockholder  or  creditor  of 
the  corporation. 

stats.  1861,  607,  6eo.  11 ;  1858,  169,  Seo.  32 ;  1653,  96» 
See.  18. 


Other  Seo.  878     In  addition  to  the  records  required  to  be  kept 

recordf  tobe.,  ,.  ,  .«/.  « 

kept  by  oar-  by  the  preceding  section,  corporations  for  profit  must  keep 
prottt,  and  a  book,  to  be  known  as  the  '^  Stock  and  Transfer  Book,'' 
in  which  must  be  kept  a  record  of  all  stock;  the  names  of 
the  stockholders  or  members  alphabetically  arranged; 
instalments  paid  or  unpaid;  assessments  levied  and  paid 
or  unpaid;  a  statement  of  every  alienation,  sale  or  transfer 
of  stock  made,  the  date  thereof,  and  by  and  to  whom;  and 
all  such  other  records  as  the  by-laws  prescribe.  Corpora- 
tions for  religious  and  benevolent  purposes  must  provide 
in  their  by-laws  for  such  records  to  be  kept  as  may  be 
necessary,  and  none  other. 

[New  seotion.]  Stats.  1861,  607,  Seo.  11 ;  1853,  169,  Sec.  2i. 
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ARTICLE  IV. 

EXAMIIIATION  OF  OORPORAnORB,  KTO. 

Sficnov  382.  Bxaminatioii  into  affairs  of  corporation,  how  made  by  offioert 
of  State. 

383.  Examination  made  by  the  Legislatare. 

384.  Chapter  and  article  may  be  repealed. 

Sbo.  882.     The  Attoruey-General  or  DiBirict  Attorney,  Bxamination 
whenever  and  as  often  as  required  by  the  Governor,  must  corporation, 
examine  into  the  affairs  and  condition  of  any  corporation  oocenof  ^ 
ID  this  State,  and  report  such  examination,  in  writing,  ^*^* 
together  with  a  detailed  statement  of  facts^  to  the  Gov- 
ernor, who  must  lay  thd  same  before  the  Legislature; 
and  for  that  purpose  the  Attorney-General  or  District 
Attorney  may  administer  all  necessary  oaths  to  the  Di-- 
rectors  and  officers  of  any  corporation,  and  may  examine 
them  on  oath  in  relation   to  the  affairs  and  condition 
thereof,  and  may  examine  the  books,  papers  and  docu- 
ments belonging  to  such  corporation  or  appertaining  to 
its  affairs  and  condition. 

Stats.  1850,  350,  See.  29. 

Sic.  383.    The  Legislature,  or  either  branch  thereof,  Examination 

•  -i  /Hi  .  1  1 .   .  /»  mad*  by  the 

may  examine  into  the  affairs  and  condition  of  any  corpo-  Legidatore. 
ration  in  this  State  at  all  times;  and,  for  that  purpose, 
any  committee  appointed  by  the  Legislature,  or  either 
braDch  thereof,  may  administer  all  necessary  oaths  to  the 
Directors,  officers  and  stockholders  of  such  corporation, 
and  may  examine  them  on  oath  in  relation  to  the  affairs 
and  condition  thereof;  and  may  examine  the  safes,  books, 
papers  and  documents  belonging  to  such  corporation,  or 
pertaining  to  its  affairs  and  condition,  and  compel  the 
production  of  all  keys,  books,  papers  and  documents  by 
summary  process,  to  be  issued  on  application  to  any  Court 
of  record  or  any  Judge  thereof,  under  such  rules  and  reg- 
nlations  as  the  Court  may  ])rescribe. 

SUta.  1850,  850,  Sec.  29. 

Sec  384.    The  Legislature  may  at  any  time  amend  or  chapter  and 
repeal  this  Part,  or  any  Title,  chapter,  article  or  section  be^n^SeX 
thereof,  and  dissolve  all  corporations  created  thereunder; 
bat  such  amendment  or  repeal  does  not,  nor  does  the  dis- 
solution of  any  such  corporation,  take  away  or  impair  any 
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remedy  given  against  any  sach  corporation,  its  stockhold- 
ers or  officers,  for  any  liability  which  has  been  previoasly 
incurred. 

SUti.  1850,  347,  Sm.  30  ;  C«ii0t.,  Art  IT,  8m.  SI. 

NoTK.— The  Act  of  Febnwiy  20th,  1802,  p.  17,  relfttw  to 
oonfinnatioii  of  mortgmgei  aod  mortgm^  sales  ocearruif 
prior  thereto.  It  ii  not  deemed  eeseatial  to  retain  this  Aet. 
So,  alfo,  with  the  Act  of  AprU  III,  I804»  p.  303. 


ABTICLB   V. 
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juDttMBirr  AOAnrsT  an  8ai.b  of  cokpobatb  pbopbbtt. 

• 

Srctioh  388.  FranehiM  may  be  treated  as  property,  and  lold  under  exectt- 

tion. 

389.  Parehaser  to  traoaaet  bnaineea  of  corporation. 

390.  Pnrehaaer  may  recorer  penalties,  eto. 

391.  Corporation  to  retain  powers  after  sale. 
393.  Redemption  of  firanohise. 
393.  When  proceedings  under  execution  may  be  had. 

Sec.  888.  For  the  satisfaction  of  any  jadgmont  against 
a  corporation  organized  for  profit,  the  franchise  and  all 
the  rights  and  privileges  thereof,  together  with  all  its 
corporate  property,  may  be  levied  upon  and  sold  under 
execntion,  in  the  same  manner  and  with  like  effect  as 
property  of  individuals  is  levied  upon  and  sold  under  exe- 
cution, as  provided  for  such  sales  in  the  Godb  of  Civil 
Pbocedure. 

[New  section.]  Stats.  1850, 847,  See.  20. 

Seg.  389.  The  purchaser  at  the  sale  must  receive  a 
certificate  of  purchase  of  the  franchise,  and  be  immedi- 
ately let  into  the  possession  of  all  property  necessary  for 
the  exercise  of  the  powers  and  to  derive  the  proceeds 
thereof,  and  must  thereafter  conduct  the  business  of  Bach 
corporation,  with  all  its  powers  and  privileges,  and  sub- 
ject to  all  its  liabilities,  until  the  redemption  of  the  same 
as  heroinafter^provided. 

[New  section.] 

Parched  Seo.  890.    The  purchaser  or  his  aBsiirnee  is  entitled  to 

may  recorer  ^ 

ponaitiefl.etc  recovcr  any  penalties  imposed  by  law  and  recoverable  63* 
the  corpoi*ation  for  an  injury  to  the  franchise  or  property 
thereof,  or  for  any  damages  or  other  cause,  occurring 
during  the  time  he  holds  the  same,  and  may  use  the  naoie 


Pnrchawr 
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of  the  corporation  for  the  purpose  of  an^'  action  necessary 
to  recover  the  same.  A  recovery  for  damages  or  any 
penalty  tbos  bad  is  a  bar  to  any  subsequent  action  by  or 
on  behalf  of  the  corporation  for  the  same. 

[New  seetioB.]  Nora. — For  ^is  change  in  the  law  it  is  deemed  sufficient 

simply  to  refer  to  Monroe  vs.  Thomas  (5  Cal.,  470),  Thomas 
Ts.  Armstrong  (7  Gal.,  280),  and  Wood  ts.  Trackee  Turn- 
pike Company  (24  Oal.,  487). 

Sbc.  391.     The  corporation  whose  franchise  is  sold,  as  ft>rpOT«tion 
in  this  article  provided,  in  all  other  respects  retains  the  powen  after 
same  powers,  is  bound  to  the  discharge  of  the  same  du- 
ties, and  is  liable  to  the  same  penalties  and  forfeitures,  as 
before  such  sale. 

SUts.  1850,  347,  Seo.  26. 

Sko.  392.  The  corporation  may,  at  any  time  within  Redemption 
one  year  after  such  sale,  redeem  the  franchise  by  paying 
or  tendering  to  the  purchaser  thereof  the  sum  paid  thero- 
Ibr,  with  ten  per  cent,  interest  thereon,  but  without  any 
allowance  for  the  toll  which  he  may  in  the  meantime 
have  received ;  and  upon  such  payment  or  tender,  the 
franchise  and  all  the  rights  and  privileges  thereof  reverts 
and  belongs  to  the  corporation,  as  if  no  such  sale  had 
been  made. 

NoTX. — ^This  provision  should  be  plaoed,  also,  under  the 
head  of  "  Bedemptions,"  in  the  Code  of  Civil  Prooedure. 

« 

Sec  393.     -All  the  proceedings  respecting  the  levy  of  when  pro- 
executions  ma}"*  be  had  in  any  county  in  which  the  cred-  under ezecn- 

r\  rn  tion  msy  be 

Iter,  the  President,  or  any  Director,  or  the  Treasurer,  or  had. 
the  Clerk  of  the  corporation  may  reside,  or  in  which  the 
corporation  has  personal  or  real  estate. 

Stats.  1850,  347,  Bee.  28. 


CHAPTER  IV. 

SXTENSION  AND  DISSOLUTION  OP  CORPORATIONS. 

Sectiov  399.  Proceedings  to  disinoorporate. 

400.  Reoeirers  and  Direotors  of  dissolved  corporations. 

401.  On  dissolution.  Directors  to  be  Trustees  for  creditor.'. 

402.  Powers  of  such  Trustees. 

403.  Corporations,  how  dissolved. 
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Skctiov  404.  Any  corporation  may  extend  its  corporate  exiatenee,  bow. 

405.  How  corporations  may  continue  their  existence. 

406.  Tit.  I  to  apply  to  all  corporations,  with  certain  exceptions. 

407.  DeQnitions. 

8eo.  399.  Any  corporation  may  dissolve  and  diBinoor- 
porate  itself  by  proceedings  in  the  County  Court,  as  pro- 
vided in  Tit.  YI,  Part  III,  Cods  of  Civil  Progedube,  it 
being  first  determined  by  a  vote  of  two-thirds  of  the 
stockholders  or  members  thereof  to  disincorporate  and 
dissolve  the  corporation. 

Stats.  1850,  847,  Sec.  31 ;  1853,  91,  Sec.  24  ;  1853,  109, 
Sec.  38 ;  1863,  199,  Sec.'  34. 

Seo.  400.  Upon  the  dissolution  of  any  corporation  by 
decree  of  a  Court  of  competent  jurisdiction,  the  Court 
may  appoint  one  or  more  persons,  with  or  without  bond, 
to  be  Eeceivers  or  Trustees  of  the  corporation. 

Stats.  1850,  347,  Sees.  16,  18 ;  1853,  199,  Sec.  35. 

Seo.  401.  Unless  other  persons  are  appointed  by  the 
Court,  the  Directors  or  managers  of  the  affairs  of  such 
corporation  at  the  time  of  its  dissolution,  by  whatever 
name  they  may  be  known  in  law,  are  Trustees  of  the  cred- 
itors and  stockholders  or  members  of  the  corporation  dis- 
solved, and  have  full  power  to  settle  the  affairs  of  the 
corporation,  as  provided  in  the  preceding  section. . 

SUts.  1857,  347,  Sec.  16 ;  1853,  169,  Sec.  37 ;  1855,  91, 
Sec.  33 ;  1853,  199,  Sec.  35. 

Note. — This  section,  applicable  to  many  of  oar  corpora* 
tions,  is  extended  to  all. 

Sec.  402.  The  Trustees  or  Eeceivers  may  sue  for  and 
recover  all  debts  and  property  of  the  dissolved  corpora- 
tion, in  the  name  of  the  Directors  or  Trustees  thereof, 
and  settle  the  affairs  thereof,  and  are  jointly  and  sever- 
ally responsible  to  the  creditors,  stockholders  and  mem- 
bers of  such  corporation,  to  the  extent  of  its  property 
and  effects  that  comes  into  their  hands. 

stats.  1850,  847,  Sec.  17. 

Seo.  408.  Proceedings  to  dissolve  corporations,  other 
than  by  the  corporations  themselves,  as  hereinbefore  pro- 
vided, must  be  had  under  Chap.  Y,  Tit.  X,  Part  II,  of  the 
Cods  or  Civil  Pbooedurs. 

stats.  1850,  347,  Sec  19— modified. 
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Skc.  404.    Evory  corporation   heretofore  formed,  for  Anycorpo- 

nuoD  may 

any  porpoBo  enameratod  in  this  Title  for  which  corpora-  ntandiu 
tions  may  be  formed,  for  a  period  of  time  less  than  fifty  istenoe^huw. 
years,  may,  at  any  time  prior  to  the  expiration  of  the 
term  of  its  corporate  existence,  extend  sach  term  to  a 
period  not  exceeding  fifly  years  from  its  formation.  Such 
extension  most  be  made  at  a  meeting  of  the  stockholders 
or  members,  after  sach  order  of  the  Directors  and  notice 
thereof,  with  such  amount  of  capital  stock  or  narober  of 
members  represented  and  such  affirmative  vote  thereof  as 
reqairecfcherein  for  the  increase  or  diminution  of  the  cap- 
ital stock,  and  filing  a  certificate  thereof  in  the  same 
offices  where  their  articles  of  incorporation  are  filed. 

[New  section.]  Stats.  1870,  364,  Sees.  1,  2. 

Sec.  405.    All  corporations  may  continue  their  exist-  Howoorpo- 

«  %»..•  .«  1.  «i.  ratloM  may 

ence  for  an  additional  period,  not  exceeding  fifty  years,  continue 
by  filing  a  certificate,  duly  sworn  to  by  the  President  and  ence. 
Secretary,  as  provided  for  the  filing  of  the  original  arti- 
cles of  incorporation,  setting  forth  tba,t,  at  a  meeting  of 
fonr-fifths  of  the  members  ot  stock,  and  on  a  two-thirds 
vote  thereof,  it  was  determined  to  continue  such  corpora- 
tioo  lor  such  additional  length  of  time;  the  meeting  of , 
the  stockholders  or  members  to  be  bad  after  notice 
thereof,  published  for  four  weeks  in  some  newspaper  in 
the  county  where  the  principal  office  of  the  corporation 
is  located,  giving  the  time  and  place  of  meeting;  or,  in 
lieu  thereof,  personal  notice  of  suth  time  and  place  of 
meeting  may  be  served  on  all  stockholders  or  members 
resident  in  this  State.  The  notice  to  specify  the  object  of 
the  meeting  and  the  length  of  time  for  which  it  is  pro- 
po&ed  to  continue  the  corporation. 

[Nev  teetion.]  SUtfl.  1856,  758,  Seo.  15. 

Skc.  406.     All  corporations  are  subject  to  the  provi-  tu.  i  to 
Bions  of  this  Title,  unless  in  that  one  of  the  Titles  follow-  ^rmrlltiou, 
Jng»  specially  applicable  to  them,  they  are  specially  ex-  ScepSoM.** 
cepted,  or  a  special  provision  is  therein  made  for  such 
corporation,  differfng  from  the  general  provision  on  the 
same  subject. 

f  Kew  leeiion.] 

Sic.  407.    The  words  "stockholders"  and  "stock,"  Ddinitiont. 
used  in  this  Title;  apply  alone  to  corporations  for  profit 
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having  a  capital  stock;  the  word  ^'members"  appIioB  to 
corporations  organized  for  purposes  other  than  profit. 


[New  seetion.] 


NoTS.— The  Aet  of  Mareh  let,  1870,  on  p«£«a  107-^ 
whieh  mthorisee  eoipontkms  to  »nieiid  their  artielee  of 
ineorporation,  has  been  omitted.  The  machineiy  provided 
for  effecting  this  amendment  if  rather  eombenooio ;  beeidet, 
the  policy  of  permitting  oorporaUons  to  change  the  por- 
poaea  for  whieh  thej  were  originally  organixedr  izroepeeCiTa 
of  whether  the  boaineu  to  be  embraced  in  the  amendwwtt 
is  germain  to  that  then  being  oondneted,  is  of  a  doabtflil 
oharaeter,  to  say  the  least  Whenerer  snch  radical  ehangts 
are  necessaiy  or  beneficial  to  the  stockholders,  m  dioaolatioii 
and  le-incorporation  may  be  had  as  herein  prSrided,  with 
bat  little  more  deilny  than  to  amend  the  artidea  'of  ineorpo- 
ration. 


TITLE    II. 

INSUBANCB  CORPORATIONS. 

Cbaptir    I.  GENERAL  PROVISIONS. 

IL  FIRE  AND  MARINE  INSURANCE  C0RP0RATIOir& 
III.  MUTUAL   LIFE,  HEALTH  AND  ACCIDENT   INSUR- 
ANCE CORPORATIONS. 


X5HAPTBR  L 

GENERAL   PROVISIONS. 

SscTtoii  4  IS.  To  comply  with  requirements  of  Insnranoe  CommiaaioBer. 

414.  Subscriptions  to  capital  stock  opened,  and  ho#  ooUeetMl. 

415.  Purchase  and  conreyanee  of  real  estate. 

416.  Policies,  how  issued  and  by  whom  signed. 

417.  Dividends,  of  what,  and  when  declared. 

418.  Directors  liable  for  loss  on  Insurance  in  certain  cases. 

xuwmpij  Sec.  418.  Every  insarance  corporation  must,  before 
qoiramMits  commeDciDg  to  transact  its  business,  and  at  all  tioies 
$^St^  thereafter,  comply  with  the  requirements  of  the  chapter 
■loiHir.  ^^  Tniurance  Commiutoner,  in  Part  I  of  the  Political 
Code. 

Sbo.  414.    After  the  Secretary  of  State  issues  the  cer- 
tificate of  incorporation,  as  provided  in  Art.  I,  Chap.  I, 


To  comply 


r 
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Tit.  I,  of  this  Fart,  the  Directors  Darned  in  the  articles  sniwerip. 

tioIM  to 

of  incorporatioD  must  proceed  in  the  manner  specified  capital  Btock 

opened,  and 

therein,  or  in  their  by-laws,  or  if  none,  then  in  sach  man-  howooi. 

lecked. 

ner  as  they  may  by  order  adopt,  to  open  books  of  sab- 
flcription  to  the  capital  stock  then  unsubscribed,  and  to 
secare  sabscriptions  to  the  full  amount  of  the  fixed  capi« 
tal;  to  levy  assessments  and  instalments  thereon,  and  to 
collect  the  aarae,  as  in  Tit.  I  provided. 

[New  Metioa.]  SUts.  1865-6,  755,  Sec.  8 ;  743,  Sec  14. 

Sec.  415.     No  insurance  corporation  must  purchase,  Pnroiuwe 

*  *^  and  oonTey- 

boid  or  convey  real  estate,  except  for  the  purposes,  and   anceofreai 
as  hereinafter  set  forth,  to  wit: 

1.  Such  as  is  requisite  for  its  accommodation  in  the 
convenient  transaction  of  its  business,  not  exceeding  in 
value  one  hundred  and  fifty  thousand  dollars. 

2.  Such  as  shall  have  been  conveyed  to  it,  or  to  any 
person  for  it,  by  way  of  mortgage  or  in  trust,  or  other- 
wise, to  secnre  or  provide  for  the  payment  of  loans  pre- 
TioQsly  contracted,  or  for  moneys  due. 

3.  Suah  as  shall  have  been  purchased  at  sales  upon 
deeds  of  trnst,  or  judgments,  decrees  or  mortgages  ob- 
tained or  made  for  such  loans  or  debts.  ^ 

4.  Such  as  shall  have  been  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its 
dealings. 

All  such  real  estate  so  acquired,  and  which  is  not  requi- 
site for  the  accommodation  of  such  corporation  in  the 
transaction  of  its  business,  must  be  sold  and  disposed  of 
within  five  years  after  such  corporation  shall  have  ac- 
qaired  title  to  the  same.  No  such  real  estate  must  be 
held  for  a  longer  period  than  five  years,  unless  the  corpo- 
ration first  procures  a  certificate  from  the  Insurance 
Commissioner  that  the  interest  of  the  corporation  will 
soffer  materially  by  a  forced  sale  of  such  real  estate,  in 
which  event  the  time  for  the  sale  may  be  extended  to 
BQch  time  as  the  Insurance  Commissioner  directs  in  the 
certificate. 

State.  1865-6,  766 ;  1867-8,  341. 

Sko.  416.    All  policies  made  by  insurance  corporations  poUcioe^how 

must  be  subscribed  by  the  President  or  Yice  Pnesident,  by  whom 

or,  in  case  of  the  death,  absence  or  disability  of  those  ''^ 
officers,  bj  any  two  of  the  Directors,  and  countersigned 
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Dlrldendt, 
of  what,  and 
when  de- 
clared. 


Directors 
liable  IbrkMi 
on  iniQnaooe 
in  certain 
cases. 


by  tho  Secretary  of  the  corporation.  All  each  policiea 
are  as  binding  and  obligatory  upon  the  corporatioD  as  if 
ezecutod  over  the  corporate  seal. 

Statf .  1886-0,  7i8,  Sec.  30. 

Sbo.  417.  The  Directors  of  every  insurance  corpora- 
tion, at  such  times  as  their  articles  of  incorporation  or 
by-laws  provide,  must  make,  declare  and  pay  to  the 
stockholders  dividends  Qf  so  much  of  the  net  profits  of 
the  corporate  business  and  interest  on  their  capital  stock 
invested  as  to  them  appears  advisable;  but  the  moneys 
received  and  notes  taken  for  premium  on  risks  which  arp 
undetermined  and  outstanding  at  the  time  of  making  the 
dividend  must  not  be  treated  as  profits,  nor  divided,  ex- 
cept as  provided  in  Chap.  II  of  this  Title. 

Stats.  1865-6,  748,  Sec.  21. 

Sbo.  418.  If  any  insurance  corporation  is  under  liabil- 
ities for  losses  to  an  amount  equal  to  its  capital  stock, 
and  the  President  or  Directors,  after  knowing  the  same, 
shall  make  any  new  or  further  insurance,  the  estates  of 
all  who  make  such  insurance,  or  assent  thereto,  are  sev- 
erally and  jointly  liable  for  the  amount  of  any  loss  which 
takes  place  under  such  insurance. 

Stall.  1866-6,  74S,  Sec.  18. 


CHAPTER  II. 


riBB  AND   MARINE  INSURANCE  CORPORATIONS. 

Section  423.  Capital  to  be  at  least  one  hundred  thousand  dollars. 

424.  Payment  of  subscriptions.     Capital  to  be  aU  paid  in  twelTS 

months. 
426.  Oertifioate  of  capital  stock  paid  np  to  be  filed,  and  when. 

426.  Property  which  may  be  jnsored. 

427.  Funds  may  be  inyested,  how. 

428.  Rate  of  risk. 

429.  Amounts  to  be  reserved  before  making  dividends. 

480.  Amounts  to  be  raserred  by  companies  with  less  than  two 
hnndied  thoosand  dollars  capital. 


8so.  423.    No    company,  corporation    or   association 
shall  hereafter  be  formed  or  organized  under  the  laws  of 


Oapttaltobe 
at  leest  one 
hundred 

^SSSnf       this  State,  for  the  transaction  of  business  in  any  kind  of 
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in0arance,  except  live  stock,  without  a  subscribed  capital 
equal  at  least  to  one  handred  thousand  dollars  in' United 
States  gold  coin,  twenty-five  per  cent,  whereof  shall  be 
paid  io  previous  to  the  issue  of  any  policy,  and  the  bal- 
ance by  monthly  or  quarterly  instalments  within  twelve 
months  from  the  day  of  filing  the  certificate  of  incorpo- 
ration, ^or  shall  any  individual  or  person  be  permitted 
to  transact  business  as  agent  of  any  non-resident  person 
or  corporation,  whether  foreign  or  domestic,  in  any  kind 
of  insurance,  except  live  stock,  except  such  ucri^on  or 
corporation  shall  possess^  available  cash  assets,  exclusive 
of  stock  notes,  to  the  amount  of  at  least  one  hundred 
thousand  dollars  in  United  States  gold  coin,  over  and 
all  liabilities  except  capital. 


[ICeir  Baetioii.J  Note. — This  section  was  sug^gosted  by  the  Sin  Francisco  ' 

Board  of  Underwriters. 

Seo.    424.  ,  The  Directors  of  every  fire  and  marine  cor-  payment  of 
poration    may  levy,  demand  and  call  in  from  the  stock-  Jton?.'*'*' 
holders  thereof,  such  percentage  of  the  capital  stock  sub- 
scribecl    by  them   respectively,  in   such   assessments   or 
inHtalments  as  they  may  deem  proper.     Notice  of  such 
levy  must  be  given  and  such  proceedings  had  for  the  col- 
leetioo  of  the  same  as  is  provided  in  Chap.  II,  Tit.  I,  of 
thia   Part,  for  the  collection  of  assessments.     The  entire  capital  to  b«. 
capital    stock   in   cash  must  be  paid   in   within  twelve  tvellTe^ ''^ 
months  irom  the  filing  of  the  articles  of  incorporation,  ™®"***'' 
a.iKi   no  policy  of  insurance  must  be  issued  or  risk  taken 
until    twcnty-fivciper  cent,  of  the  whole  capital  stock  is 
paid  op. 

Stats.  1885-6,  743,  Sec.  6. 

Skc.  425.    The  President  and  a  majority  of  the  Oireo-  certificate  of 
tors    must,  within  thirty  days  after  the  payment  of  the  SSj*SpSbe 
t,vrooty-five  per  cent,  of  the  capital  stock,  and  also  within  JJjJi;*™" 
thirty  days  after  the  payment  of  the  last  instalment  or 
ftaaesBmentof  the  capital  stock  limited  and  fixed,  prepare, 
subscribe   and  swear  to  a  certificate  setting  forth  the 
amoant  of  the  fixed  capital  and  the  amount  thereof  paid 
op  at  the  times  respectively  in  this  section  named,  and  file 
xhe  same  in  the  office  of  the  County  Clerk  of  the  county 
-where  the  principal  office  of  the  corporation  is  located, 
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Property 
whfch  may 
tie  iiunred. 


FuodB  may 
lie  inTesCed, 
bow. 


and  a  dnplicate    thereof,  similarly   ezeeatod,  with    the 
Insurance  Commissioner. 

Stats.  1865-6,  743,  Sec  10. 

Sec.  426.  Every  corporation  formed  for  fire  and  ma- 
rine insurance,  or  either  of  such  objects,  may  make  insur 
ance  upon  vessels,  freight,  money,  treasure,  goods  and 
effects,  and  upon  money  lent  upon  bottomry  and  respon- 
dentia, and  upon  other  interests  lawfully  insurable;  and 
they  may  also  make  insurance  against  fire  on  any  dwell- 
ing house  or  other  building,  and  on  merchandise  or  other 
property,  wherever  situated ;  and  they  may  cause  them- 
selves to  be  reinsured,  at  the  discretion  of  the  officers 
thereof. 

Stats.  1865-4,  743,  See.  8. 

Seo.  427.  Every  fire  and  marine  insurance  company 
has  power,  either  by  its  Board  of  Directors  or  by  its 
Finance  or  Executive  Committee,  as  the  by-laws  may 
direct,  to  invest  its  funds  in  loans  upon  real  estate  or  per- 
sonal securities,  or  by  purchases  of  stocks,  bonds  or  other 
securities,  but  no  loan  must  be  made  on  the  stock  of  the 
company  as  security. 


[New  sectioD.] 


Note. — This  new  section  was  suggested  by  the  San  Fnn- 
oisoo  Board  of  Underwriters. 


Rate  of  risk.  Seo.  428.  Fire  and  marine  insurance  corporatioDs 
must  never  take,  on  any  one  risk,  whether  it  is  a  marine 
insurance  or  an  insurance  against  fire,  a  sum  exceeding 
one-tenth  part  of  their  capital  actually  paid  in,  withoat 
reinsuring  the  excess  above  one-tenth. 

Stats.  1865-6,  747,  Seo.  15. 


Amounts  to 
be  roeerred 
before 
making 
dividends. 


Sec  429.  Xo  corporation  transacting  fire,  marine  or 
inland  insurance  business  under  the  laws  of  this  State, 
must  make  any  dividends,  except  from  profits  remaining 
on  hand  after  retaining,  unimpaired — 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one-half  of  the  amount  of  all  pre-  •] 
miums  on  fire  risks  and  marine  time  risks  not  terminated 
at  the  time  of  making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported,  or  in 
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thonaond 

dollura 

capitn]. 


course  of  settlement,  and  all  liabilities  for  expenses  and 
taxes. 

Stats.  1867-8,  828,  See.  8. 

Sec.  430.     No  fire,  marine  or  inland  insarance  corpora-  Amoantsto 

bo  reeerTed 

tiOD,  with  9  sabscribed  capital  of  less  than  two  fanndred  bycompA. 
thoQsand  dollars,  mast  declare  any  dividends,  except  from  laaB  than  two 

*  ...,«..  hundred 

profits  remaining  on  band  afxer  reserving — 

1.  A  sum  necessary  to  form,  with  the  subscribed  capi- 
tal stock,  the  aggregate  sum  of  two  hundred  thousand 
dollars. 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one-half  the  amount  of  all  premiums 
OD  fire  risks  and  marine  time  risks  not  terminated  at  the 
time  of  making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in 
coarse  of  settlement,  and  all  liabilities  for  expenses  and 
taxes. 

SUts.  1867-8,  328,  Sec.  9. 


CHAPTER  in. 


MUTUAL   LIFE,   HEALTH    AND    ACCIDENT    INBUEANOE    GOBPO- 

RATIONS. 

Sicnoa  437.  Capital  stock.    Onaranteo  Fund. 

438.  Of  what  Guarantee  Fund  shall  consist. 

439.  What  constitutes,  and  deficiency  In  fixed  capital. 

440.  Declaiution  of  fixed  capital  to  be  filed. 

441.  Qnarantee  notes  and  intereat,  how  disposed  of. 

442.  Insured  to  be  entitled  to  vote,  when. 

443.  May  invest  in  what  securities. 

444.  Ifumber  of  Direotorq  may  be  altered,  how. 

445.  Lioiitations  to  the  holding  uf  stock  and  in  other  particulars 

may  be  provided  for  in  by-laws. 

446.  Premiums,  how  payable. 

447.  Corporations  to  furnish  Insurance  Commissioner  with  valua- 

tion of  policies  outstanding,  when.     How  estimated. 

448.  No  stamp  required  on  accident  insurance  contract.' 

Sec.  437.    Every  corporation  formed  for  the  purpose  Qipit«i stock 
of  tnotQal  insurance  on  the  lives,  or  any  period  less  than 
life,  of  persons,  on  the  health  or  aguinst  accidents  to 
them,  for  life  or  any  fixed  period  of  time,  or  to  purchase 
Aod  BfW  annQities,  must  have  a  capital  stock  of  not  less 
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Onnrantee 
Fuad. 


than  one  bandred  thoai^and  dollars.  It  must  not  make 
any  insurance  upon  any  risk  or  transact  any  other  busi- 
ness as  a  corporation  until  its  capital  stock  is  fully  paid 
up  in  cash,  nor  until  it  has  also  obtained  a  fund,  to  be 
known  as  a  '*  Guarantee  Fund,"  of  not  less  than  two  ban- 
dred  and  fifty  thousand  dollars,  as  is  hereinafter  provided. 
If  more  than  the  requisite  amount  is  subscribed,  the  stock 
must  bo  distributed  pro  rata  among  the  subscribers.  Any 
subscription  may  be  rejected  by  the  Board  of  Directors 
or  the  committee  thereof,  either  as  to  the  whole  or  any 
part  thereof,  and  must  be.  so  far  as  rejected,  without 
effect. 

Btats.  1865-6,  758,  755,  Sees.  1,  8. 


Ofvfaat 
Ouftnintee 
Fand  shaU 

«i)Qiil8t. 


•  Sec.  43S.  The  Guarantee  Fund  mentioned  in  the  pre- 
ceding section  must  consist  of  the  promissory  notes  of 
solvent  parties,  approved  by  the  Board  of  Directors  and 
by  each  other,  payable  to  the  corporation  or  its  order, 
and  at  such  times,  in  such  modes  and  in  such  saros,  with 
or  without  interest,  and  conformable  in  all  other  respects 
to  such  requirements  as  the  Board  of  Directors  prescribe; 
but  the  amount  of  the  notes  given  by  any  one  person 
mufrt  not  exceed  in  the  whole  the.sum  five  thousand  dol- 
lars, exclusive  of  interest  Such  notes  must  be  pd^able 
absolutely  and  at  the  option  of  the  corporation ;  they 
must  be  negotiable,  and  may  be  indorsed. and  transferred, 
or  converted  into  cash,  or  otherwise  dealt  with  by  the 
corporation,  at  its  discretion,  without  reference  to  any 
contingenc}''  of  losses  or  expenses  Such  notes,  or  the 
proceeds  thereof,  must  remain  with  the  corporation  as  a 
fund  for  the  better  security  of  its  dealers,  and  constitnte 
the  assets  of  the  corporation,  liable  for  all  its  debts,  obli- 
gations and  indebtedness  next  after  its  assets  from  pi'e- 
miums  and  other  sources,  exclusive  of  capital  stock,  until 
the  net  earnings,  over  and  above  its  expenses,  losses  and 
liabilities,  shall  have  accumulated  in  cash,  or  securitiea 
in  which  the  net  earnings  have  been  invested,  to  a  sum 
which,  with  the  capital  stock,  is  equal  to  the  aggregate 
of  the  original  amounts  of  the  Guarantee  Fund  and  of 
the  capital  stock. 

StatB.  1865-6,  755,  Soe.  9. 


What  con 
ntltutaa,  and 


Sec  439.    The  sum  accumulated  as  provided  in  the 
flx^'^taT  preceding  section,  together  with  the  capital  stock,  shall 


J/V^jJcj^-nT- 
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lecome  and  remain  the  fixed  capital  of  the  corporation, 
not  subject  to  division  among  the  stockholders  or  parties 
dealing  with  it,  or  to  be  expended  in  any  manner  other- 
wise than  may  be  required  in  payment  of  the  corpora- 
tion's debts  and  actaal  expenses,  until  the  business  of  the 
corporation  is  closed,  its  debts  paid,  and  its  outstanding 
policies  and  obligations  of  every  kind  cancelled  or  pro- 
vided for;  and  if  from  any  cause  a  deficiency  at  any  time 
occurs  in  such  fixed  capital,  no  further  division  of  profits 
shall  take  place  until  such  deficiency  has  been  made  up.         # 

SUtfl.  18C5-6,  755,  See.  9. 

Sbc.  440.  Whenever  the  fixed  capftal  of  the  corpora-  Deciarfttion 
tioiiPis  obtained  as  hereinbefore  provided,  the  President  itaitobe"^' 
of  the  corporation  and  its  Actuary,  or  its  Secretary,  if 
there  is  no  Actuary,  must  make  a  declaration  in  \^riting, 
sworn  to  before  some  Notary  Public,  of  the  amount  of 
sach  fixed  capital,  and  of  the  particular  kinds  of  property 
composing  the  same,  with  the  nature  and  amount  of  each 
kind,  which  must  be  filed  with  the  original  articles  of 
incorporation,  and  a  copy,  certified  by  the  Count}'  Clerk, 
most  be  published  for  at  least  four  weeks,  in  a  newspaper 
published  in  the  place  where  the  principal  offije  of  the 
corporation  is  situated/  Upon  the  filing  of  such  declara- 
tion the  Guarantee  Fund  is  discharged  of  its  obligations, 
and  all  notes  of  the  fund  remaining  in  the  control  of  the 
corporation,  and  not  affected  by  any  lien  thereon,  or 
claim  in  that  nature,  must  be  surrendered  by  it  to  the 
makers  thereof,  respectively,  or  other  parties  entitled  to 
receive  the  same. 

SUts.  1865-6,  756,  Seo.  10. 

Sec.  441.  Until  the  Guarantee  Fund  is  discharged  from  ouaraotee 
its  obligations,  as  provided  in  the  preceding  section,  no  intert8t,how 
note  must  be  withdrawn  from  the  fund,  unless  another 
uote  of  equal  solvency  is  substituted  therefor,  with  the 
Qoanimous  approval  of  the  Board  of  Directors  then  in 
office,  and  of  £^1  other  parties  liable  on  the  rest  of  the 
Dotes  comprising  the  Guarantee. Fund.  The  corporation 
must  allow  a  commission  of  five  per  cent,  per  annum  on 
all  SDch  guarantee  notes  while  outstanding,  and  also  inter- 
est OD  all  moneys  paid  on  sueh  notes  by  the  parties  liable 
thereon,  at  the  rate  of  twelve  per  cent,  per  annum,  pay- 
able half  yearljr^  until  repaid  by  the  corporation.     But 


disposed  of. 
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such  rate  of  interest  may,  from  time  to  time,  at  iDtervaW 
of  DOt  less  than  one  year,  be  increased  or  redaced  by  the 
Board  of  Directors,  so  as  to  conform  to  the  then  carrent 
rates  of  interest. 

Btats.  1865-6,  766,  Seo.  10. 

Sec.  442.  After  the  filing  of  the  declaration  of  the 
fixed  capital,  as  in  this  article  provided,  the  holders  of 
policies  of  life  insurance  for  the  term  of  life,  on  which 
the  premiums  are  not  in  default,  may  vote  at  the  election 
of  Directors,  and  have  one  vote  for  each  one  thoaaand 
dollars  insured  by  their  policies,  respectively. 

Stats.  1865-6, 754, 8oc.  5.  •  # 

Sec.  .443.  The  number  of  Directors  specified  In  the 
articles  of  incorporation  may  be  altered  from  time  to 
time,  during  the  existence  of  the  corporation,  by  resolu- 
tion, at  the  annual  meeting*  of  a  majority  of  those  enti- 
tled to  vote  at  the  election  of  Directors,  but  the  number 
must  never  be  reduced  below  seven. 

stats.  1865-6,  754,  Sec.  5. 

Sec.  ^44.  Life,  health  and  accidenj;  insurance  corpora- 
tions may  invest  their  capital  stock  as  follows  : 

1.  In  loans  upon  unencumbered  and  improved  real 
estate  within  the  State  of  California,  which  shall  be  worth 
at  the  lime  of  the  investment  at  least  fifty  per  cent,  more 
than  the  sum  loaned. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing 
stocks,  bonds  and  other  securities  of  the  United  States, 
and  of  the  States  thereof. 

8.  In  the  purchase  of  or  loans  upon  interest-bearing 
bonds  of  any  incorporated  city,  or  city  and  county  in  the 
State  of  California. 

4.  In  the  purchase  of  or  loans  upon  any  stocks  of  com- 
panies and  corporations  formed  under  the  laws  of  this 
State,  except  mining  stocks;  which  shall  ba^e,  at  the  time 
of  the  investment,  a  valii^,  in  the  City  and  County  of  San 
Francisco,  of  not  less  than  sixty  per  cent,  of  their  par 
value,  and  which  shall  be  rated  as  first  class  securities. 

But  no  loans  shall  be  made  on  any  securities  specified  in 
Subds.  2,  3  and  4,  of  this  section,  in  any  amount  beyond 
seventy -five  per  cent,  of  the  market  value  of  the  sccuri- 
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i     lies,  nor  shall  any  loan  be  made  on  the  stock  of  the  cor- 
poration making  the  loan. 

StaU.  1867-a,  661;  186fr-6»  748,  Seo.  18. 

Note. — The  exception  of  mining  stocks  is  hero  made  • 

to  eonform  to  what  was  OTidently  the  intention  of  the  Legis- 
lature! bnt  which,  as  printed  in  the  siatates,  was  grossly 
perverted  and  reversed. 

I 

« 

Sec.  445.     The  corporation  may,  by  it»  by-laws,  limit  Limiutioa« 

the  namber  of  shares  which  may  be  held  by  any  one  per-  jng  of  stock' 

son,  and  make  snch  other  provisions  for  the  protection  of  particniani 

the  stockholders  and  the  better  security  of  those  dealing  ^^for^T 

with  it,  as  to  a  majority  of  the  stockholders  may  seem  ^'^^' 
proper,  not  inconsistent  with  the  provisions  of  this  Title 
or  Part. 

•  SUts.  186M),  764,  Bee.  7. 

Sbo.  446.  All  premiums  must  be  payable  wholly  in  premiums 
cash,  or  one-half  or  a  greater  proportion  in  cash,  and  the  *»o^P»y*'*^«- 
remainder  in  promissory  notes  bearing  interest,  as  may 
be  provided  for  by  the  by-laws.  Agreements  and  policies 
of  insurance  made  by  the  corporation  ihay  be  upon  the 
basis  of  full  or  partial  participation  in  the  profits,  or  with- 
out any  participation  therein,  as  may  be  provided  by  the 
by-laws  and  agreed  between  the  parties. 

Stats.  1865-6,  758,  Seo.  16. 

Skc.  447.     Every  life  insurance  corporation  doing  busi-  oorpor»tion« 
ness  in  this  State,  or  formed  under  the  provisions  of  this   j^ganwce 
Part,  must,  on  or  before  the  first  Monday  in  January  of  S'wi'^^laS" 
each  year,  furnish  the  Insurance  Commissioner  the  neces-  f^STou^t?***^ 
sary  data  for  determining  the  valuation  of  all  its  polici^  ^en!^^* 
outstanding  on  the  thirty-first  day  of  December  next  pre- 
ceding; which  valuation  must  be  based  upon  the  rate  6f  How 
mortality  as  established  by  the  American  experience  life 
table.    The  rate  of  interest  to  be  assumed  must  be  four 
and  one-half  per  cent,  per  annum. 

Stats.  1870,  859,  Seo.  1. 

Note. — This  section  will,  in  the  biU  prepared  for  the  Leg- 
islatnre,  be  also  placed  in  the  chapter  on  Inturance  CommU- 
tioner.  The  first  section  of  this  chapter  requires  aU  corpo- 
rations doing  the  business  of  insurance  to  be  governed  by 
the  provisions  of  the  chapter  on  Inntranee  Committioner. 
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Seo.  448.  No  stamp  is  required  nor  stamp  duty  exacted 
on  any  coutract  of  insuraDCO,  when  Booh  contract  insures 
against  accident  which  may  result  in  injury  or  death. 

Stats.  1865-6,  171,  Soc.  1. 

NoTB. — This  chapter  has  been  examined  bj  the  San  Fran- 
cisco Board  of  Underwriters,  their  proposed  amendments 
have  been  incorporated,  and,  as  presented,  is  approved  by 
them. 


TITLE    III. 

RAILROAD  CORPORATIONS. 

I 

Chaptbr   I.  OFFICERS  AND  CORPORATB  STOCK. 

II.  ENUMERATION  OF  POWERS. 

III.  BUSINESS,  HOW  CONDUCTED. 


Cn AFTER  I. 


Directors  to 
be  elected, 
when. 


OFFICERS  AND  CORPORATE  STOCK. 

SecTioa  453.  Directors  to  be  elected,  when. 

454.  Assessments  of  stock,  how  made  and  collected. 

455.  Additional  provisions  in  assessment  and  transfer  of  stock. 

456.  Corporations  may  borrow  money  and  issue  bands.     Limits* 

tion  of  amount 

457.  To  pruvide  a  Sinking  Fund  to  pay  bonds. 

458.  Capital  stock  to  be  fixed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 
• 

Sec.  453.  Directors  of  railroad  corporations  may  be 
elected  at  a  meeting  of  the  stockholders  other  than  the 
annual  m<^eting,  as  a  majority  of  the  fixed  capital  stock 
may  determine,  or  as  the  by-laws  may  provide,  or  as  may 
be  declared  in  the  articles  of  incorporation;  notice  thereof 
to  be  given  as  provided  for  notices  of  meetings  to  adopt 
by-laws,  in  A.rt.  II,  Chap.  I,  Tit.  I,  of  this  Part. 

Stats.  1870,  577,  Sec.  1. 


AHseMments       Sec.  454.     The  Dircctors  of  railroad  corporations  may, 

ufstocR,how  ,  *^  ^ 

made  and       bv  ordcr,  demand  and  call  in  from  the  stockholders,  at 

collected.  ,  ,  .  ,  , 

such  times  as  they  may  deem  proper,  the  sums  by  them 
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sabscribed  to  the  capital  Btock,  in  eqnal  instalments  of 
not  more  timn  ten  percent  per  month,  unless  in  the  arti- 
cles of  incorporation  it  is  otherwise  stipalated.  Assess- 
ments to  be  levied  and  collected  as  provided  in  Chap.  II, 
Tit.  I,  of  this  Part. 

Stata.  1861,  %IZ,  Seo.  13  ;  1803,  610,  Sec  4. 

Sj£C.  455.     No  Stock   in    any  railroad   corporation   is   Additional 
transferable   until  all  the  previous  calls  or  instaiments  aaMnment 
thereon  have  been  fully  paid  in,  nor  is  any  such  transfer  of  stock, 
valid  except  as  between   the  parties  thereto,  unless  at 
least  twenty  per  cent,  has  been  paid  thereon  and  certifi- 
cates issued  therefor,  and  the  transfer  approved  by  the 
Board  of  Directors. 

Stats.  1861,  607,  Sec.  12 ;  1863,  613,  Sec.  3. 

Sec.  456.     Suilroad  corporations '  may  borrow,  on  the  Corporationi 

-.        _     ,  .  ,  1  1  1      .  1    mayboiTow 

credit  of  the  corporation,  and  nnder  such  regulations  and  monevand 

Lssuo  bonds, 

restrictions  as  the  Directors  thereof,  by  unanimous  con- 
currence, may  impose,  such  sums  of  money  as  may  bo 
necessary  for  constructing  and  completing  their  railroad, 
and  may  issue  and  dispose  of  bonds  or  promissory  notes 
therefor,  in  denominations  of  not  less  than  five  hundred 
dollars,  and  at  a  rate  of  interest  not  exceeding  ten  per 
cent,  per  aUnum ;  may  also  issue  bonds  or  promissory 
notes  of  tho  same  denomination  and  rate  of  interest,  in 
payment  of  any  debts  or  contracts  for  constructing  and 
completing  their  road,  with  its  equipments  and  all  else 
relative  thereto.  Tho  amount  of  bonds  or  promissory  Limitation 
notes  issued  for  such  purposes  must  not  exceed,  in  all,  the 
amount  of  their  capital  stock ;  and  to  secure  the  payment 
of  such  bonds  or  notes,  they  may  mortgage  their  corpo- 
rate property  and  franchise. 

SUts.  1861,  610;  8eo.  15  ;  1862,  547,  Sec.  1. 

Sec.  457.  The  Directors  most  nrovide  a  Sinking  Fund,  To  provide  a 
to  be  specially  applied  to  the  redemption  of  such  bonds.  Fund  to 
on  or  before  their  maturity,  and  may  also  confer  on  any 
holder  of  any  bond  or  note  so  issued,  for  money  borrowed, 
or  in  payment  of  any  debt  or  contract  for  the  construc- 
tion and  equipment  of  such  road,  the  right  to  convert 
the  principal  duo  or  owing  thereon,  into  stock  of  such 
corporation,  at  any  time  within  eight  years  from  the  date 

14 
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of  8oeh  bonds,  under  each  regulations  as  the  Directors 
may  adopt. 

stats.  1861,  610,  Sec.  15  ;  1862, 547,  Soc.  I. 

[^{i*fix.Su^  Sec.  468.  When,  at  any  time  after  filing  the  articles 
of  incorporation,  it  is  ascertained,  that  the  capital  stock 
therein  set  out  is  either  more  or  less  than  actually  re- 
quired for  constructing,  equipping,  operating  and  main- 
taining the  road,  by  a  two-third  vote  of  tho  stockholders 
the  capital  stock  must  .be  fixed,  and  a  certificate  thereof, 
and  of  the  proceedings  had  to  fix  the  same,  must  be  made 
out  and  filed  in  the  office  of  the  Secretlkry  of  State. 

Stats.  1861,  610,  See.  6. 


Certllicates 
of  payment 
of  fixed 
capital  >tock 


Seo.  459.  Within  thirty  days  after  the  payment  of  the 
last  instalment  of  the  fixed  capital  stock  of  any  railroad 
corporation,  organized  under  this  Title  and  Part,  the 
President  and  Secretary,  and  a  majority  of  the  Directors 
thereof,  must  make,  subscribe  and  file  in  the  office  of  the 
Secretary  of  State  a  certificate,  stating  the  amount  of  the 
fixed  capital  stock  and  that  the  whole  thereof  has  been 
paid  in.  The  President  and  Secretary  must  swear  to  the 
truth  of  the  certificate  before  filing  the  same. 

StaU.  1861,  610,  Seo.  16. 


CHAPTER  II. 


ENUMERATION   OF  POWERS. 

SionoR  465.  Ennmeration  of  powers. 

1 .  To  survey  road. 

2.  May  accept  real  estate. 

3.  May  acquire  real  estate. 

4.  Lay  ont  road,  bow  wide. 

5.  Wliere  may  construct  road. 
^                          6.  May  cross  or  connect  roads. 

7.  May  purchase  land,  timber,  stone,  gravel,  etc. 

8.  Carry  persons  and  freight. 

9.  Erect  necessary  buildings. 

10.  Regulate  time  and  freights,  subject  to  legislation. 

11.  Regulate  force  and  speed. 

12.  Subject  to  Tit.  I  of  this  Part. 

466.  Map  and  profile  to  be  filed. 

467.  May  change  line  of  road. 

468.  Forfeiture  of  franchise. 

469.  Crossings  and  intersections.     Condemnation. 
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Sccnoir  470.  Not  to  use  streeta,  alleys  or  vater,  is  cities  or  towns,  except 

by  a  two-third  Tote  of  the  oitj  or  town  authorities. 

471.  Railroads  thrtngh  cities  not  to  charge  fare  to  and  ffom  points 

therein. 

472.  When  crossing  railroads  or  highways,  how  other  lands  are 

aoqnired. 

473.  Corporations  may  consolidate.    Pablioation  of  notice.    Copy 

to  be  filed. 

Sic.  M5.    Btrery  railroad  corporation  has  power —  Enumen. 

1.  To  cause  soch  examioatioD  and  surveys  to  be  made  powen. 
as  may  be  necessary  to  the  selection  of  the  most  advan-  fmSl'^*^ 
tageoas  route  for  the  railroad ;  and  for  such  purposes, 

their  officers,  agents  and  employes,  may  enter  upon  the 
lauds  or  waters  of  any  person,  subject  to  liability  for  all 
dama<;e8  which  they  do  thereto. 

2.  To  receive,  hold,  take  and  convey,  by  deed  or  other-  mat  accept 

real  estatCa 

wise,  as  a  natural  person,  such  voluntary  grants  and 
donations  of  real  estate  and  other  property  which  may  be 
made  to  it,  to  aid  and  encourage  the  construction,  main- 
tenance and  accommodation  of  such  railroad. 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  mat  acquire 
receive,  enter,  take  possession  of,  bold  and  use  all  such 

real  estate  and  other  property,  as  may  be  absolutely 
necessary  for  the  construction  and  maintenance  of  such 
railroad,  and  for  all  stations,  depots  and  other  purposes, 
necessary  to  successfully  work  and  conduct  the  business 
of  the  road. 

4.  To  lay  out  its  road  not  exceeding  nine  rods  wide,  Layoutroad, 

.  i  .         .         t  .   I  .       1  how  wide. 

and  to  construct  and  maintain  the  same  with  a  single  or 
double  track,  and  with  such  appendages  and  adjuncts  as 
may  be  necessary  for  the  convenient  use  of  the  same. 

5.  To  construct  their  road  across,  along  or  upon  any  where  may 
stream  of  water,  water  course,  roadstead,  bay,  navigable  road. 
stream,  street,  avenue  or  highway,  or  across  any  railway, 

canal,  ditch  or  flume,  which  the  route  of  its  road  inter- 
sects, crosses  or  runs  along,  in  such  manner  as  to  afford 
security  for  life  and  property;  but  the  corporation  shall 
restore  the  stream  or  water  course,  road,  street,  avenue, 
highway,  railroad,  canaK  ditch  or  flume  thus  intersected, 
to  its  former  state  of  usefulness,  as  near  a^  may  be,  or  so 
that  the  railroad  shall  not  unnecessarily  impair  its  useful- 
ness or  injure  its  franchise. 

6.  To  cross,  intersect,  join  or  unite  its  railroad  with  May  cross  or 

#  connect 

any  other  railroad,  citner  before  or  after  construction,  at  «»ds. 
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any  point  apon  its  route,  and  upon  the  groands  of  sacb 
other  railroad  corporation,  with  the  necessary  tornontfi, 
sidings  and  switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connections;  and  every  corpo- 
■  ration  whose  railroad  is,  or  shall  be  hereafter,  intersected 
by  any  new  railroad,  shall  unite  with  the  owners  of  such 
new  railroad  in  forming  such  intersections  and  connec- 
tions, and  grant  facilities  therefor;  and  if  the  two  corpo^ 
rations  cannot  agree  upon  the  amount  of  compensation 
to  be  made  therefor,  or  the  points  or  the  manner  of  such 
crossings,  intersections  and  connections,  the  same  shall 
be  ascertained  and  determined  as  is  provided  in  Tit.  YII, 
Part  III,  CoDB  OF  Civil  Procedure. 

7.  To  purchase  lands,  timber,  stone,  gravel  or  other 
materials,  to  be  used  in  the  construciion  and  maintenance 
of  its  road  and  all  necessary  appendages  and  adjuncts,  or 
acquire  them  in  the  manner  provided  in  Tit.  VII,  Part  HI, 
Code  of  Civil  Procedure,  for  the  condemnation  of  lands; 
and  to  change  the  line  of  its  road,  in  whole  or  in  part, 
whenever  a  majority  of  the  Directors  so  determine,  as  is 
provided  hereinafter;  but  no  such  change  must  vary  the 
general  route  of  such  road,  as  contemplated  in  its  articles 
of  incorporation. 

8.  To  carry  persons  and  property  on  their  railroad,  and 
receive  tolls  or  compensation  therefor. 

9.  To  erect  and  maintain  all  necessary  and  convenient 
buildings,  stations,  depots,  fixtures  and  machinery,  for 
the  accommodation  and  use  of  their  passengers,  freight 
and  business. 

10.  To  regulate  the  time  and  manner  in  which  passen- 
gers and  property  shall  be  transported,  and  the  tolls  and 
compensation  to  be  paid  therefor,  subject  to  bo  altered, 
changed  or  amended  by  the  Legislature  at  any  time. 

11.  To  regulate  the  force  and  speed  of  their  locomo- 
tives, cars,  trains  or  other  machinery  used  and  employed 
on  their  road,  and  to  establish,  execute  and  enforce  all 
needful  and  proper  rules  and  regulations  for  the  nianai^^' 
ment  of  its  business  transactions,  usual  and  proper  for 
railroad  corporations. 

12.  To  possess  all  the  powers  and  be  subject  to  all  the 
provisions  of  Tit.  I  of  this  Part,  so  far  as  the  same  aro  not 
in  conflict  or  inconsistent  with  the  provisions  of  this  Title. 

stats.  1861,  607,  Sec.  17. 
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Sbc.  466.     Every  railroad   corporation  in   this  State  Map  and 

...  •  I         .  i.  .  1    •      /•       1 1       profile  to  bo 

mast,  within  a  reasonable  time  after  its  road  is  finally  tuod. 
located,  caase  to  be  made  a  map  and  profile  thereof,  and 
of  the  land  acquired  for  the  use  thereof,  and  the  bounda- 
ries of  the  several  l^anties  through  which  the  road  may 
ran,  and  file  the  same  in  the  office  of  the  Secretary  of 
State;  and  also  like  maps  of  the  parts  theceof  located  in 
different  counties,  and  file  the  same  in  the  office  of  the 
Clerk  of  the  county  in  which  such  parts  of  the  road  are, 
there  to  remain  of  rocoH  forever.  The  maps  and  profiles 
must  be  certified  by  the  Chief  Engineer,  the  Acting  Pres- 
ident and  Secretary  of  such  company,  and  copies  of  the 
same,  so  certified  and  filed,  be  kept  in  the  office  of  the 
Secretary  of  the  corporation,  subject  to  examination  }yy 
all  parties  interested. 

Stats.  1861,  621,  Seo.  34. 

Sec.  467.    If,  at  an3'  time  after  the  location  of  the  line   Maj change 

_  '  .^  jjij^  ^f  road. 

of  the  railroad,  and  the  filing  of  the  maps  and  profiles 
thereof,  as  provided  in  the  preceding  section,  it  appears  • 

that  the  location  can  be  improved,  the  Directors  may,  as  • 
provided  in  Subd.  7,  Sec  465,  alter  or  change  the  same, 
and  cause  new  maps  and  profiles  to  be  filed,  showing 
Bach  changes,  in  the  same  offices  where  the  originals  are 
of  file,  ai)d  may  proceed,  in  the  same  manner  us  the  orig- 
inal location  was  acquired,  to  acquire  and  take  posses- 
sion of  such  new  lino,  and  must  sell  or  relinquish  the 
lauds  owned  by  them  for  the  original  location,  within  five 
years  after  such  change.  No  new  location,  as  herein  pro- 
vided, muRt  be  so  run  as  to  avoid  any  points  named  in 
their  articles  of  incorporation.  p 

SUts.  1861,  616,  Sec.  18. 

Sec.  468.  Every  railroad  corporation  must,  wit>hin  two  Porfeitnr© 
years  after  filing  its  original  articles  of  incorporation, 
begin  the  construction  of  its  road,  and  must  every  year 
thereafter  complete  and  put  in  full  operation  at  least  five 
miles  of  its  road,  until  the  same  is  fully  completed;  and 
upon  its  failure  so  to  do,  for  the  period  of  one  year,  its 
right  to  extend  its  road  beyond  the  point  then  completed 
is  forfeited. 

Stats.  1861,  626,  Seo.  54 ;  1870,  678,  Seo.  2. 

8io.  469.    Whenever  the  track  of  one  railroad  inter-  onmingi 
flecte  or  crosses  the  track  of  another  railroad,  whether  SSiom?" 
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Gondcnina- 
tloD. 


the  same  be  a  street  railroad  wholly  within  the  limita  of 
a  city  or'  towD,  or  other  railroad,  the  rails  of  either  or 
each  road  mast  be  so  cat  and  adjusted  as  to  permit  the 
passage  of  the  cars  on  each  road  with  as  little  obstrac- 
tioD  as  possible ;  and,  in  case  the  peipons  or  corporations 
I  owning  the  railroads  cannot  agree  as  to  the  compensa- 
tion to  be  made  for  cutting  and  adjusting  the  rails,  the 
condemnation  of  the  right  of  way  over  the  one  for  the 
use  of  the  other  road  may  be  had  in  proceedings  under 
Tit.  VII,  Part  III,  Code  of  Civil  Procedure,  and  the 
damages  assessed  and  the  right  of  way  granted  aa  is 
other  cases. 

State.  1862,  498,  See.  2.  . 


Kot  to  nse 
str«eti, 
alleys  Of 
water,  In 
cities  or 
towns,  ex* 
cept  by  a 
two- third 
Tote  of  the 
tf  ty  or  town 
anthorities. 


Railroads 
throng 
cities  not  to 
charge  fare 
to  and  from 
points  * 

therein. 


When  cross* 
ing  railroads 
ornlghways, 
how  other 
lands  are 
acquired. 


Sbo.  470.  No  railroad  corporation  must  use  any  street, 
alley  or  highway,  or  any  of  the  land  or  wate'r,  within  any 
incorporated  city  or  town,  unless  the  right  to  so  use  the 
same  is  granted  by  a  two-third  vote  of  the  town  or  city 
authority  from  which  the  right  must  emanate. 

Note. — This  is  •»  limitation  upon  See.  367,  generml  prcK 
visions  of  corporations. 

Sec  471.  !No  railroad  corporation,  other  than  street 
railroads,  availing  itself  of  the  provisions  of  the  preced* 
ing  section  and  acquiring  right  of  way  from  city  authori> 
ties,  shall  ever  use  their  road  for  street  railroad  purposes^ 
or  for  the  purpose  of  carrying  passengers  for  a  considera- 
tion, from  any  point  to  another  in  the  same  city. 

State.  1861,  618,  Seo.  21. 

Sb%  472.  Whenever  the  track  of  such  railroad  crosses 
a  railroad  or  highway,  such  railroad  or  highway  may  be 
carried  under,  over  or  on  a  level  with  the  track,  as  may 
be  most  expedient;  and  in  cases  whore  an  embankment 
or  cutting  necessitates  a  change  in  the  line  of  such  rail- 
read  or  highway,  the  corporation  may  take  such  addi- 
tional lands  and  material  as  are  necessary  for  the  con- 
struction of  such  road  or  highway  on  such  new  line.  If 
such  othernecessary  lands  cannot  be  had  otherwise,  they 
may  be  condemned  as  provided  in  Tit.  VII,  Part  III,  Code 
OF  Civil  Pboceduri,  and  when  compensation  is  made 
therefor,  the  same  becomes  the  property  of  the  corpora- 
tion. 

Stote.  1861,  617,  Seo.  19. 
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Sbc.  473.    Two  or  more  rttilroftd  corporations  may  con-  Corporationa 

it.  1.  «i  tit  J    °**y  conaoli- 

solidate  their  capital  stock,  debts,  property,  assets  and  date. 
fraDcbises,  in  such  manner  as  may  be  agreed  upon  by 
their  respective  Boards  of  Directors.  No  scicb  amalga- 
mation or  consolidation  must  take  place  without  the 
written  consent  of  the  holders  of  three-fourths  in  value 
of  all  the  stock  of  each  corporation ;  and  no  such  amal- 
gamation or  consolidation  must,  in  any  way,  relieve  such 
corporation  or  the  stockholders  thereof  from  any  and  all 
just  liabilities.  In  case  of  such  amalgamation  or  consol-  PabUcaUon 
idation,  duo  notice  of  the  same  must  be  given,  by  adver- 
tisement for  one  month,  in  at  least  one  newspaper  in 
each  county,  if  there  be  one  published  therein,  into  or 
through  which  such  roads  run,  and  also  for  the  same 
length  of  time  in  one  paper  published  in  Sacramento,  and 
in  two  papors  published  in  San  Francisco;  and  when  the  copy  to  be 
consolidation  and  amalgamation  is  completed,  a  copy  of 
the  new  articles  of  incorporation  must  be  filed  in  the 
office  of  the  Secretary  of  State. 

stats.  1861,  622,  Sea  40. 


CHAPTER  III. 

BUSINESS,   HOW  CONDUCTED. 

Sbctioh  479.  Checks  to  be  afl&xed  to  all  baggage.    Damages. 

480.  Annual  report  to  be  verified.     Form  of  report. 

481.  Duties  of  corporation. 

482.  Corporation  to  pay  damages  for  refusal. 

483.  Furnish  room  inside  passenger  oars,  and  be  responnble  for 

damages  oocurring  on  freight  and  other  cars. 

484.  Corporations  to  post  printed  regulations,  and  not  responsible 
I  for  damages  in  violation  of  rules. 

I  485.  To  pay  damages.    Not  liable  in  oertain  oases.    Corporation 

I  may  recover  damages,  when. 

486.  Regulations  bf  trains.     Penalty. 
i  487.  Conductor  may  eject  passengers,  when. 

!  488.  Officers  to  wear  badge. 

I  4S9.  Rates  of  charges. 

490.  Passenger  tickets,  how  issued  an<ji  to  be  good  for  six  months. 

491.  Character  of  iron  to  be  used. 


Sec  479.  A  check  mast  be  affixed  to  every  package  or  checks  to  b« 
parcel  of  baggage,  when  tafcen  for  transportation  by  any  uJS^g^  *" 
agent  or  employe  of  sach   railroad  corporation,  and  a 
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duplicate  thereof  given  to  th^  paeseDgcr  or  person  delir- 
Damftgts.  ering  the  eame  in  his  behalf;  and  if  such  check  is  refused 
on  demand,  the  railroad  corporation  mast  pay  to  such 
•  passenger  the  sum  of  twenty  dollars,  to  be  recovered  in 
an  action  for  damages;  and  no\fareortoll  must  be  col- 
lected or  received  from  such  passenger,  and  if  such  pas- 
senger has  paid  his  fare,  the  same  must  be  returned  by  the 
conductor  in  charge  of  the  train;  and  on  prodacing  the 
check,  if  his  baggage  is  not  delivered  to  him  by  the  agent 
or  employ^  of  the  railroad  corporation,  he  may  recover 
the  value  thereof  from  the  corporation. 

Stat8.'186],  623,  Seo.  42. 


Annunl  re< 
port  to  be 
rerifled. 


Form  of 
report. 


Sec.  480.  Every  railroad  corporation  must  make  an 
annual  report  to  the  Secrotat*y  of  State,  or  other  offlcer 
designated  by  law,  of  its  operations  for  each  year,  ending 
on  the  thirty-first  day  of  December,  verified  by  the  oaths 
of  the  President  or  Acting  Superintendent  of  operations^ 
the  Secretary  and  Treasurer  of  such  corporation,  and 
file  it  in  the  office  of  the  Secretary  of  State  or  such  other 
designated  officer  by  the  twentieth  day  of  February, 
which  must  state — 

1.  The  capital  stock  and  the  amount  thereof  actually 
paid  in. 

2.  The  amount  expended  for  the  purchase  of  lands  for 
the  construction  of  the  road,  for  buildings,  and  for  engines 
and  cars,  respectively. 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation. 

4  The  amount  received  from  the  transportation  of  pas- 
sengers, property,  mails  and  express  matter,  and  from 
other  sources. 

5.  The  amount  of  freight,  specifying  the  quantity  in  tons. 

6.  The  amount  paid  for  repairs  of  engilies,  cars,  build- 
ings, and  other  expenses,  in  gross^  showing  the  current 
expenses  of  running  such  road. 

7.  The  number  and  amount  of  dividends,  and  when  paid. 

8.  The  number  of  engine  houses  and  shops,  of  engines 
and  cars,  and  their  character. 

A  report  must  also  be  made  to  the  Governor  and  Sur- 
veyor-General of  the  State,  as  required  by  Chap.  Ill,  Title 
on  FuhUc  WaySf  Political  Codb. 

StaU.  1861,  624,  Seo.  44. 
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Sic.  481.  !&very  Aach  corporation  mast  start  and  ran  Dutiasof 
their  cars,  for  the  transportation  of  persons  and  property, 
at  SQch  regular  times  as  they  shall  fix  by  public  notice, 
and  mast  furnish  snfBcient  accommodations  for  the  trans- 
portation of  all  such  pabsengers  and  property  as,  within  a 
reasonable  time  previous  thereto  offer,  or  is  offered,  for 
transportation,  at  the  place  of  starting,  at  the  junction  of 
other  r&ilroads,  and  at  siding  and  stopping  places  estab- 
lished for  receiving  and  discharging  way  passengers  and 
freight ;  and  must  take,  transport  and  discharge  such  pas- 
sengers and  property  at,  from  and  to  such  places,  on  the 
dne  payment  of  tolls,  freight  or  fare  therefor. 

StaU.  1861,  624,  See.  45. 

Sko.  482.     In  case  of  refusal  by  such  corporation  or  oorpontka 
their  agents  so  to  take  and  transport  any  passengers  or  agMfor 
property,  or  to  deliver  the  same,  at  the  regular  appointed 
places,  snob  corporation  must  pay  to  the  party  aggrieved 
all  damages  which  is  sustained  thereby,  with  costs  of  suit. 

SUts.  1861,  624,  Seo.  46. 

Seo.  483.     Ever3'  railroad  corporation  must  furnish,  on  Fnrniiii 

,  room  liuJdA 

the  inside  of  its  passenger  cars,  sufficient  room  and  ac-  paneDger 
eommodations  for  all  passengers  to  whom  tickets  are  sold  reeponsiu^ 
for  any  one  trip,  and  for  all  persons  presenting  tickets  occmringoD 
entitling  them  to  travel  thereon ;  and  when  fare  is  taken  othwean. 
for  transporting  passengers  on  any  baggage,  wood,  gravel 
or  freight  car,  the  same  care  must  be  taken  and  the  same 
responsibility  is  assumed  by  the  corporation  as  for  pas- 
sengers on  passenger  cars. 

[New  Mction.]  StaU.  1861,  625,  Sec.  48. 

Sec  484.     Every    railroad    corporation     must     have  oorporattooa 
printed  and   conspicuously  posted    on  the  inside  of  its  ^i^  Kg. 
passenger  cars  its  rules  and  regulations  regarding  fare  notroBSpouu 
and  conduct  of  its  passengers;  and  in  case  any  passen- ^^^^^1 
ger  is  injured  on  or  from  the  platform  of  a  car,  or  on  any  J^I^J  *' 
baggage,  wood,  gravel  or  freight  car,  in  violation  of  such 
printed  regulations,  or  in  violation  of  positive  verbal  in- 
Btractions  or  injunctions  given  to  such  passenger  in  per- 
son by  any  oflScer  of  the  train,  the  corporation  is  not 
responsible  for  damages  for  such  injuries,  unless  the  cor- 

15 
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Not  liable  In 
certain 


poratioD  failed  to  comply  with  the  provisions  of  the  pre- 
ceding section. 

[New  flMtion.]  Stats.  1861 ,  625,  See.  48. 

To  pay  dam.  Seo.  485.  £ailroad  corporation^  must  make  and  main- 
tain a  good  and  sufScieut  fence  on  either,  or  both  sides, 
of  their  track  and  property.  lA  case  they  do  not  make 
and  maintain  such  fence,  if  their  engine  or  cars  shall  kill 
or  maim  any  cattle  or  other  domestic  animals,  upon  their 
line  of  road  which  passes  through  or  along  the  property 
of  the  owner  thereof,  they  must  pay  to  the  owner  of  sack 
cattle  or  other  domestic  animals  a  fair  market  price  for 
the  same,  unless  it  occurred  through  th«  neglect  or  faalt 
of  the  owner  of  the  animal  so  killed  or  maimed.  Rail- 
road corporations  paying  to  the  owner  of  the  land 
through  or  along  which  their  road  is  located  an  agreed 
price  for  making  and  maintaining  such  fence,  or  paying 
the  cost  of  such  fence  with  the  award  of  damages  allowed 
for  the  right  of  way  for  such  railroad,  are  relieved  and 
exonerated  from  all  claims  for  damages  arising  out  of  the 
killing  or  maiming  any  animals  of  persons  who  thus  fail 
to  construct  and  maintain  such  fence;  and  the  owners  of 
such  animals  are  responsible  for  any  damages  or  loss 
which  may  accrue  to  such  corporation  from  such  animals 
being  upon  their  railroad  track,  resulting  from  the  Don> 
construction  of  such  fence,  unless  it  is  Hhown  that  sach 
loss  or  damage  occurred  through  the  negligence  or  fault 
of  the  corporation,  its  officers,  agents  or  employes. 

stats.  1861,  623,  See.  40. 


Corporation 
maj  recover 

viien. 


Regnlatlons 
of  trains. 


Penaltj. 


Seo.  486.  A  bell,  of  at  least  twenty  pounds  weight, 
must  be  placed  on  each  locomotive  engine,  and  be  rang 
at  a  distance  of  at  least  eighty  rods  from  the  place  where 
the  railroad  crosses  any  street,  road  or  highway,  an\|  be 
kept  ringing  until  it  has  crossed  such  street,  road  or  high- 
way, under  a  penalty  of  one  hundred  dollars  for  every 
neglect,  to  be  paid  by  the  corporation  owning  the  rail- 
road, which  may  be  recovered  in  an  action  prosecuted  hy 
the  District  Attorney  of  the  proper  county,  for  the  ose 
of  the  State.  The  corporation  is  also  liable  for  all  dam- 
ages sustained  by  any  person,  and  caused  by  its  locomo- 
tives, train  or  cars,  when  the  provisions  of  this  section 
are  not  complied  with.  ^ 

Stati.  1861,  623,  Seo.  41. 
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Sec.  487-  If  any  passenger  noglects  or  refuses  to  pre-  Conductor 
pay  hiB  Tare  or  toll  upon  den:\,and,  the  conductor  of  the  paasengon. 
train  or  the  employes  of  the  corporation  may  put  him 
oat  of  Ihe  cars  at  any  stopping  place  the  conductor  may 
elect,  unless  the  passenger  pays  or  tenders  him  an  amount 
at  least  ten  per  cent,  more  than  the  fixed  fare  not  so  pre- 
paid. 

stats.  1861,  626,  8o«.  49. 

Skc.  488.  Every  conductor,  baggage-master,  engineer,  o«een.t* 
brake  man  or  other  employ^  of  any  railroad  corporation, 
employed  on  a  passenger  train  or  at  stations  for  passen- 
gers, must  wear  upon  his  hat  or  cap,  or  in  some  conspicu- 
oas  place  on  the  breast  of  his  coat,  a  badge,  indicating 
his  office  or  station,  and  the  initial  letters  of  the  name  of 
the  corporation  by  which  he  is  employed.  No  collector 
or  conductor,  without  such  badge,  is  authorized  to  de- 
mand or  to  receive,  from  any  passenger,  any  fare,  toll  or 
ticket,  or  exercise  any  of  the  powers  of  his  t>ffice  or  sta- 
tion ;  and  no  other  officers  or  employes,  without  such 
badge,  bas  any  authority  to  meddle  or  interfere  with  any 
passenger  or  property. 

StaU.  1861,  626,  Sec.  60. 

Skc.   489.     All  railroad  corporations  must  fix  and  pub-  lutwor 
lisli  their  rates  of  charges  for  freightage  and  fares  from  ^  "*"' 
one   depot  to  another,  on  their  various  lines  of  road  in 
t.his  State,  graded  as  follows : 

X.   One  rate  of  charges  per  mile  for  a  distance  of  one 
*bttndred  miles  or  over. 

2.  One  rate  for  a  distance  of  seventy-five  and  less  than 
one  bandred  miles,  charging  not  exceeding  ten  per  cent. 
mile  more  than  the  first  rate. 
B.  One  rate  for  a  distance  of  fifty  and  less  than  seventy- 
miles,  charging  not  exceeding  fifteen  per  cent,  per 
mile  more  than  the  first  rate. 

4.  One  rate  for  a  distance  of  twenty-five  and  less  than 
Hfby  miles,  charging  not  exceeding  twenty  per  cent  per 
mile  more  than  the  first  rate. 

5.  One  rate  for  a  distance  not  exceeding  twenty-five 
miles,  charging  not  exceeding  twenty-five  per  cent,  per 
mile  more  than  'the  first  rate. 

Bat  to  DO  case,  nor  in  any  class  of  charges  hereinbefore 
named,  shall  any  railroad  corporation  charge  or  receive 
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more  than  t^n  cenis  per  mil*'  for  each  passenger,  nor  fif- 
teen cents  per  mile  for  each  ton  of  freight,  transported 
on  its  road.  For  every  transgression  of  these  limitations 
the  corporation  is  liable  to  the  party  suffering  thereby 
treble  the  entire  amount  of  fare  or  freightage  so  charged 
to  such  party.  In  no  case  is  the  corporation  required  to 
receive  less  than  twenty-five  cents  for  any  one  lot  of 
freight  for  any  distance. 

[New  Bection.]  Stats.  1861,  626,  Seo.  51. 

Note. — The  provision  fixing  p^des  of  ehargei  is  in  mt- 
oordaooe  with  the  statutes  of  the  States  of  Maine,  MUso«ri, 
Kansas  and  others,  and  frequent  suggestions  in  this  State. 
In  Kansas  and  Missouri  six  cents  per  mile  is  the  maximnA 
charge  for  passenger  fare,  and  freightage  is  graded  some- 
thing like  the  prorisions  of  this  section.  We  ha-re  sot 
^  disturbed  the  existing  law  fixing  a  maximnm  of  freightage 

and  fares,  but,  to  produce  a  systematic  uniformity,  reqaire 
grades  to  be  fixed  based  upon  distance  alone.  It  would  be 
dearly  a  wrong  to  allow  a  charge  for  one  hundred  n&ilee  to 
be  doubled  for  an  intermediate  distanee  of  fifty  milea. 


p«?2»8«[         Sbo.  490.    Every  railroad  corporation   must  provide, 
b?«Mdfo*°  *°^  ^°  being  tendered  the  fare  therefor  fixed  as  provided 
six  months,    in  the  preceding  section,  furnish  to  every  person  desiring 
a  passage  on  their  passenger  cars  a  ticket  which  entitles 
.    the  purchaser  to  a  ride,  and  to  the  accomodations  pro- 
vided on  their  cars,  from  the  depot  or  station  whore  the 
same  is  purchased  to  any  other  depot  or  station  on   the 
line  of  their  road.    Every  such  ticket  entitles  the  holder 
thereof  to  ride  on  their  passenger  cars  to  the  station 
or  depot  of  destination,  or  any  intermediate  station  desig-  *| 
nated  in  the  ticket,  at  any  time  within  six  months  there- 
after.   Any  corporation  failing  so  to  provide  and  forniah 
tickets,  or  refusing  the  passage  which  the  same  calls  for 
when  sold,  must  pay  to  the  person  so  refused  the  sum  of 
two  hundred  dollars. 


[New  section.] 


KoTB. — The  change  here  proposed  makes  a  ticket  for 
which  Talue  has  been  paid  by  a  holder  arailable  at  any 
time  within  six  months.  No  good  reason  can  be  assigned 
why  passengers  should  not  be  protected  as  well  as  others 
against  incTitable  accidents.  A  slight  inconvenience  to  a 
corporation  ought  not  to  ^eprire  one  of  small  means  of  aU 
consideration  or  eonvenience. 


chftracter  of      Sxc.   491.     All  railroads,  other  than  street  railroads 

iron  to  bo  i       .       i 

«Md.  and  those  used  exclusively  for  carrying  freight  or  for 
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mining  purposes,  bnilt  by  corporations  organised  ander 
this  chapter,  mast  be  constracted  of  the  best  quality  of 
iron  rail,  known  as  T  rail  or  H  rail,  or  other  pattern  of 
eqaal  utility. 

SUtB.  18tfl,  626,  Bee.  57 ;  1862,  498,  See.  1. 
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STREET  RAILROAD  CORPORATIONS. 

Skctios  497.  Anthority  to  lay  street  railroad  traok,  how  obtained, 

498.  Restrictions  and  limitations  to  the  grant  of  the  right  of  way. 
4-99.  May  make  farther  regulations  and  roles. 

500.  Penalty  for  oreroharging. 

501.  To  provide  and  furnish  passenger  tickets.    Penalty. 

502.  Trial,  proof  and  limitation. 

603.  City  or  town  to  reserve  certain  rights. 

504.  License  to  be  paid  to  city  or  town.  . 

505.  Track  for  grading  purposes. 

506.  What  provisions  of  Tit.  Ill  are  applicable  to  street  railroads. 

Sec.  497.'   Anthority  to  lay  railroad    tracks  through   Auth>rit>to 
the  streets  and  public  highways  of  any  incorporated  city  i^AwT 
or  ^ovrn  may  be  obtained,  for  a  term  of  years  not  exceed-  obtaiiied?^ 
ing  fifty,  from  the  Trustees,  Council  or  other  body  to 
-vrhom  is  entrusted  the  government  of  the  city  or  town, 
laodor  such  restrictions  and  limitations,  and  upon  such 
Xemks  and  payment  of  license,  as  the  city  or  town  author- 
ity may  provide.    In  no  case  must  permission  be  granted 
^o  propel  cars  upon  such  tracks  otherwise  than  by  horses 
or  males,  unless  for  special  reasons,  as  hereinafter  pro- 
'vided. 

Stats.'  1870,  481,  Sec.  1. 

Skc.  498.    The  city  or  town  authorities,  in  granting  iu»trictionB 
the  right  of  way  to  street  railroad  corporations,  in  addi-  S^nstethe 
tion  to  the  restrictions  which  they  are  authorized  to  im-  S^t^of  ^1/ 
poee,  must  require  them — 

1.  To  construct  their  tracks  on  those  portions  of  streets 
designated  in  the  ordinance  granting  the  right,  which 
most  be  as  nearly  as  possible  in  the  middle  thereof. 

2.  To  plank,  pave  or  macadamize  the  entire  length  of 
the  street  used  by  their  track,  between  the  rails  and  for 
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two  feet  on  each  side  thereof,  and  to  keep  the  same  con- 
stantly in  repair  and  with  good  crossings. 

3.  That  the  tracks  mast  not  be  more  than  five  feet  wide 
within  the  rails,  and  a  space  between  the  track  sufficieni 
to  allow  the  cars  to  pass  each  other  freely. 

4.  Two  corporations  may  be  permitted  to  nse  the  same 
street,  each  paying  an  equal  portion  for  the  constroction 
of  the  track;  but  in  no  case  must  two  railroads  occopj 
and  ase  the  same  street  or  track  for  a  distance  of  more 
than  five  blocks. 

5.  Any  proposed  railroad  track  may  be  permitted  to 
cross  any  track  already  constructed,  the  crossing  being 
made  as  provided  in  Chap.  II,  Tit.  Ill,  of  this  Part. 

6.  In  laying  down  track  and  preparing  therefor,  uoi 
more  than  one  block  must  be  obstructed  at  any  one  time, 
nor  for  a  longer  period  than  ten  working  days. 

7.  The  rates  of  fare  on  the  cars  must  not  exceed  ten 
cents  for  one  fare,  for  aay  distance  under  three  miles. 

8.  The  cars  must  be  of  the  most  approved  constroction 
for  comfort  and  convenience  of  passengers,  and  provided 
with  brakes  to  stop  the  same  when  required. 

9.  The  rate  of  speed  must  not  be  greater  than  eight 
miles  per. hour.  A  violation  of  this  provision  subjects 
the  corporation  to  a  fine  of  one  hundred  dollars  for  each 
offence. 

10.  Work  to  construct  the  railroad  must  be  conuneoced 
within  one  year  from  the  date  of  the  ordinance  granting 
the  right  of  way  and  the  filing  of  articles  of  incorpora- 
tion, and  the  same  completed  within  three  years  there- 
after.  A  failure  to  comply  with  these  provisions  works  a 
forfeiture  of  the  right  of  way  as  well  as  of  the  franchise, 
unless  the  uncompleted  portion  is  abandoned  by  the  cor- 
poration, with  the  consent  of  the  authorities  granting 
the  right  of  way,  such  abandonment  and  consent  to  be  in 
writing. 

Stats.  1870,  482,  Sees.  1,  6;  1863,  296,  Seo.  1. 

May  make         Sec.  499.     Citics  and  towns,  in  or  through  which  street 

iiiau«S»'i2d  railroads  run,  may  make  such  further  regulations  for  the 

*""*«*•  government  of  such  street  railroads  as  may  be  necessary 

to  a  full  enjoyment  of  the  franchise  and  the  enforcement 

of  the  conditions  provided  herein.  « 

Stats.  1870,  483,  Sec.  10. 
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Sec.  500.  Any  corporation,  or  agont  or  employ 6  thereof,  Penalty  for 
demanding  or  charging  a  greater  sum  of  money  for  fare  S!|J"  *' 
on  the  cars  of  sach  street  railroad  than  that  fixed,  as  pro- 
vided in  this  Title,  forfeits  to  the  person  from  whom  such 
sam  is  received,  or  who  is  thus  overcharged,  the  sum  of 
tiwo  hundred  dollars,  to  he  recovered  in  a  civil  action,  in 
any  Justice's  Court  having  jurisdiction  thereof,  against 
the  corporation. 

Stats.  1863,  297i  Seo.  I. 

Skc.   501.     Every  street  railroad  corporation  must  pro-  Topiwici* 
vide,  and,  on  request,  furnish  to  all  persons  desiring  a  p^I^'^ 
passage  on  their  cars,  any  required  quantity  of  passenger  **®'^'**'- 
tickets  or  checks,  each  to  be  good  for  one  ride.      Any  Penalty. 
corporation  failing  so  to  provide  and  furnish  tickets  or 
checks   to  any  person  desiring  to  purchase  the  same,  at 
not    exceeding  the  rate  hereinbefore  fixed,  must  pay  to 
such  person  the  sum  of  two  hundred  dollars,  to  be  recov- 
ered as  provided  in  the  preceding  section. 

ataU.  1863,  297,  Sec.  I. 


502.     Upon  the  trial  of  any  action  for  the  forfeit-  Triau  proof 
ure  named  in  the  two  preceding  sections,  proof  that  the  tion. 
person  demanding  or  reciVing  such  sum  of  money  as  fare, 
or  for  the  sale  of  such  ticket  or  check,  was,  at  the  time 
of  makiog  such  demand  or  receiving  such  moneys,  en- 
ga|:jed  on  or  at  any  car,  omnibus  or  vehicle  of  any  rail- 
road belonging  to  such  corporation,  is  prima  facio*evidence 
that  such  person  so  demanding  or  receiving  such  moneys 
^was  the  agent,  servant  or  employ^  of  the  corporation  so 
owning,  using  or  employing  such  railroad.     The  suit  must 
be  instituted  within  thirty  days  from  and  after  the  cause 
of  action  shall  have  accrued. 

* 

Stats.  1863,  297»  Sees.  8,  5. 

Sec.  503.  Every  city,  town,  or  city  and  county,  grant-  city  or  town 
int^  the  right  to  construct  street  railroads  within  its  limits,  cotiSn^* 
most  reserve  the  right  to  grade,  sewer,  pave,  macadamize 
or  otherwise  improve,  alter  or  repair  the  streets  or  high- 
ways permitted  to  be  used  by  the  corporation ;  the  work 
to  be  so  done  by  the. city  or  town  as  to  obstruct  the  rail- 
road as  little  as  possible,  and  when  such  works  make  the 


rfghtf. 
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LioeoMtobe 
IMidtocitj 
or  town 


Track  for 

grading 

purpoaes. 


What  proTi- 
■ioiM  of  Ttt 
IllareappU- 
cablb  to 
■treat  rail- 
roads. 


same  necessary,  the  corporation  may  shift  their  rails  sots 
to  avoid  the  obstrnctions  made  thereby. 

stats.  1870,  483,  Sec  9. 

Sec.  504.  Each  street  railroad  corporation  must  pay 
to  the  aathorities  of  the  city,  town,  coanty,  or  city  acd 
county,  as  a  license  upon  each  car,  such  sum  as  the  aa- 
thorities may  fix,  not  exceeding  fifty  dollars  per  abnnm 
in  the  City  of  San  Francisco,  nor  more  than  twenty-five 
dollars  per  annum  in  other  cities  or  towns;  where  any 
street  railroad  connects  or  runs  through  two  or  more 
cities  or  towns,  a  proportionate  or  equal  share  of  socb 
license  must  be  paid  to  each  of  the  cities  or  towns;  and 
no  such  license  money  is  due  the  county  authorities 
where  the  same  is  paid  to  any  city  or  town  authority. 

stats.  1870,  483,  See.  10. 

Seo.  505.  The  right  to  lay  down  a  track  for  grading 
purposes,  and  maintain  the  same  for  a  period  not  to  ex- 
ceed three  years,  may  be  granted  by  the  corporate  an- 
thorities  of  any  city  or  town,  or  Supervisors  of  any  city 
or  county,  but  no  such  track  must  remain  more  than 
three  years  upon  any  one  street;  and  it  must  be  laid  level 
with  the  street,  and  must  be  operated  under  such  restric- 
tions as  not  to  interfere  with  the  use  of  the  street  by  the 
public.  The  corporate  authorities  of  any  city  or  town 
may  grant  the  right  to  use  steam  or  any  other  motive 
power  in  propelling  the  cars  used  on  such  grading  track, 
when  public  convenience  or  utility  demands  it,  but  the 
reasons  therefor  must  be  set  forth  in  the  ordinance,  and 
the  right  to  rescind  the  ordinance  at  any  time  is  reserved. 

stats.  1870,  483,  Seo.  11. 

Sko.  506.  All  the  provisions  of  Tit.  Ill  of  this  Part 
are  applicable  to  street  railroads,  unless  where  street  rail- 
roads are  therein  specially  excepted,  or  the  provisions  are 
palpably  inapplicable. 

NoTB. — The  reference  is  to  the  Title  on  Sailroad^f  with 
those  sections  exoepted  which  obyioaslj  cannot  be  appU* 
cable. 


CIVIL  CODE.  121 


TITLE    V. 

WAGON    ROAD    CORPORATIONS. 

Sscmoii  512.  Three  Commissioners  to  act  with  surreyor. 

618.  Snrrej  and  map  to  be  filed,  and  approred  by  Snperrison. 
514.  Tolls,  etc.,  to  be  collected.    Penalty  for  taking  unlawful  tolls. 
.  515.  No  tolls  to  be  charged  on  highways  or  public  roads. 

516.  Rates  of  toll  to  be  posted  at  gate. 

517.  Toll-gatherer  may  detain  persona  until  they  pay  toll. 

518.  ToU-gatherer  not  to  detain  any  person  nnneeessaxily. 

519.  Persons  aroiding  tolls  to  pay  fire  dollars. 

520.  Penalties  for  trespasses  on  property  of  corporation. 

521.  When  capital  invested  is  repaid,  tolls  to  be  reduced,  etc. 

522.  May  mortgage  and  hypothecate  corporate  property. 

Skc.  512.    Three  CommiSBioDerB  must  act  in  conjaDC-  Three  Com- 
tlon    with  the  Burveyor  of  the  oorporatioD,  two  to  be  aet^th'" 
appointe<l  by  the  Board  of  Supervisors  of  the  county  "*^®y**'- 
throu/^h  which  the  road  is  to  run  and  one  by  the  corpo- 
ration, who  must  lay  out  the  proposed  road  and  report 
their  proceedhigs,  together  with  a  map  of  the  road,  to 
the  Sapervisors  who  appointed  them,  as  provided  in  the 
BQC^eeding  section. 

Stats.  1853,  114,  See.  2. 

Sec.  513.  When  the  route  is  surveyed,  a  map  thereof  Surrey  and 
mast  be  submitted  to  and  filed  with  the  Board  of  Super-  mZ,  and 
visors  of  each  county  through  or  into  which  the  road  8up«T?iflor7. 
rans,  giving  its  general  course  and  the  principal  points  to 
or  by  which  it  runs,  and  its  width,  which  must  in  no  case 
exceed  one  hundred  feet,  and  the  Supervisors  must  either 
approve  or  reject  the  survey;  if  approved,  it  must  be 
entered  of  record  on  the  journal  of  the  Board,  and  such 
approval  authorizes  the  use  of  all  public  lands  and  high- 
ways over  which  the  survey  runs,  but  the  Board  of  Super- 
visors must  require  the  corporation,  at  its  own  expense, 
and  the  corporation  must  so  change  and  open  the  high- 
way so  taken  and  used,  as  to  make  the  same  as  good  as 
they  were  before  the  appropriation  thereof;  and  must  so 
eoDStruct  all  crossings  of  public  highways  over  and  by  its 
road,  and  its  toll  gates,  as  not  to  hinder  or  obstruct  the 
use  of  the  same. 

BUts.  1864,  74,  Sec.  I. 
16 
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Tils,  etc.,  to       Seo.  514.    All  waficon  road  corporations  may  bridge  or 

beooUected.    ,  ..  °  ,,.«...  i  .. 

keep  femes  on  streams  on  the  line  of  their  road,  and  must 
do  all  things  necessary  to  keep  the  same  in  repair.  They 
may  take  such  tolls  only  on  their  road,  ferries  or  bridges, 
as  are  fixed  by  the  Board  of  Supervisors  of  the  proper 
county  through  which  the  road  passes  or  in  which  the 
ferry  or  bridge  is  situate,  eiccept^  that  in  the  Counties 
of  Trinity,  Shasta,  Klamath,  Butte,  Siskiyou,  Del  Norte, 
Plumas,  Humboldt  and  Sierra,  the  Directors  may  fix  their 
own  tolls;  but  in  no  case  must  the  tolls  be  more  than  saf- 
ficient  to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent, 
per  annum  on  the  cost  of  construction,  after  paying  for 
repairs  and  other  expenses  for  attending  to  the  road, 
Pen&ity  for  bridges  or  ferries.  If  tolls,  other  than  as  herein  provided, 
tawftiT  toUfl.  are  charged  or  demanded,  the  corporation  forfeits  its  fran- 
chise and  must  pay  to  the  party  so  charged  one  hundred 
dollars  as  liquidated  damages. 

StatA.  1857,  280,  Sec.  1. 

Notoiutobe       Sec.  515.    When  any  highway  or  public  road  is  taken 

charged  on  ,  ,    ,  ,  •  «  . 

hfghwajH  or  and  uscd  by  any  wagon  road  corporation  as  a  part  of  its 
road,  the  corporation  must  not  place  a  toll  gate  or  take 
tolls  for  the  use  of  such  highway  or  public  road  by  team- 
sters, travellers,  drovers  or  any  one  transporting  property 
over  the  same. 

Stats.  1858,  114,  Seo.  Z. 

Rates ofton        Sec.  516.    The  corporation  must  affix  and  keep  up,  at 
ugni^T^^    or  over  each  gate,  or  in  some  conspicuous  place,  so  as  to 

be  conveniently  read,  a  printed  list  of  the  rates  of  toll 

levied  and  demanded. 

6Uts.  1853,  176,  See.  30. 

Ton.gath.         Seo.  517.     Each  toll-gatherer  may  prevent  from  ptLa»- 

tSipLw    ing  through  his  gate  persons  leading  or  drivinir  animals 

pl!y  t«Si7      or  carriages  subject  to  toll,  until  they  shall  have  paid 

respectively  the  tolls  authorized  to  be  collected. 

stats.  1853,  176,  See.  29. 

ToUgftth.         Seo.  518.    Every  toll-gatherer  who,  at  any  gate,  unrea- 

detain  any     sonably  hindcrs  or  delays  any  traveller  or  passenger  liable 

St^^^y.    to  the  payment  of  toll,  or  demands  and  receives  trom  any 

person  more  than  he  is  authorized  to  collect,  for  each  offence 

forfeits  the  sum  of  ten  dollars  to  the  person  aggrieved. 

SUts.  1853, 176,  Sec.  31. 
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Sec.   619.     Every  person  who,  to  avoid  the  pa3'meDt  of  Persons 
the  legal  toll,  with  his  team,  carriage  or  horse,  turns  out   toils  to  pay 
of  a   tornpike  road  or  plank  road,  or  passes  any  gate 
thereon    on  ground  adjacent  thereto,  and  again  enters 
upon  such  road,  for  each  offence  forfeits  the  sum  of  five 
dollars  to  the  corporation  injured. 

Stats.  1853,  176,  Seo.  S3. 

Sec.  520.     Every  person  who —  penalties  for 

1.  Wilfully  breaks,  cuts  down,  defaces  or  injures  any  ^!i^^^^° 
mile-stone  or  post  on  any  turnpike  or  plank  road ;  or,        /^''^     °°' 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such 
road ;  or, 

8.  Digs  up  or  injures  any  part  of  such  road  or  anything 
thereunto  belonging;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon 
without  having  paid  the  legal  toll; 

For  each  offence  forfeits  to  the  corporation  injured  the 
sam  of  twenty-five  dollars,  in  addition  to  the  damages 
resulting  from  his  wrongful  act. 

Stjitfl.  1863,  176,  Seo.  32. 

Sec.  521.    The  entire  revenue  derived  from  the  road   wiiencapi- 
shall  be  appropriated,  first,  to  repayment  to  the  corpora-  iBrepItd, 
lion  the  costs  t>f  its  construction,  with  fifteen  percent,  l^ucwi,  etc. 
per  annum  interest  thereon,  together  with  the  incidental 
expenses  incurred  in  collecting  tolls  and  keeping  the  road 
in   repair.     When  the  repayment  is  completed,  the  tolls 
mast  be  so  reduced  as  to  raise  no  more  than  arf  amount 
sufficient  to  pay  incidental  expenses  and  to  keep  the  road 
in    good  repair. 

Stats.  1853,  114,  Seo.  4. 

Seo.  522.    The  corporation  may  mortgage  or  hypothe*  uaymort- 
cate  its  road  and  other  property  for  funds  with  which  to  hjpLthecate 
construct  or  repair  their    road,  but    no    mortgage   or  ^^ny. 
hypothecation  is  valid  or  binding  unless  at  least  twenty- 
five   per  cent,  of  the  capital  stock  subscribed  has  been 
paid  in  and  invested  in  the  construction  of  the  road  and 
appartenances,  and  then  only  after  an  affirmative  vote  of 
two-thirds  of  the  capital  stock  subscribed. 

Stata.  1853, 178,  See.  19. 
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BRIDQB,  FERRT,   WHARF,  CHUTB  AND  PIER  CORPORATIONS. 

SKCnoN  628.  Gorporation  to  obtain  lioenBo  from  Sopeiritan. 

529.  In  what  eontingenoies  oorporate  existenoe  ceaMf . 
630.  President  and  Secretary  to  make  annual  report,  and  what  to 
contain.    Damages  for  failing  to  report. 

Sbo.  528.  'No  corporation  must  construct  or  take  tolU 
on  a  bridgo,  ferry,  wharf,  chute  or  pier,  until  authority  is 
granted  therefor  by  the  Supervisors,  pursuant  to  the  pro- 
visions of  the  Political  Code. 

Sec.  529.  Every  such  corporation  ceases  to  be  a  body 
corporate — 

1.  If,  within  six  months  from  filing  its  articles  of  incor- 
poration, it  has  not  obtained  authority  from  the  Board  of 
Supervisors,  and  if,  within  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  cLote 
or  pier,  and  actually  expended  thereon  at  least  ton  per 
cent,  of  the  capital  stock  of  the  corporation. 

2.  If,  within  three  years  from  filing  the  articles  of  in- 
corporation, the  bridge,  wharf,  chute  or  pier  is  not  com- 
pleted, as  required  by  the  Political  Code. 

3.  If,  when  the  bridge,  wharf,  chute  or  pier  of  the  cor- 
poration is  destroyed,  it  is  not  reconstructed  and  ready 
for  use  within  three  years  thereafter. 

4.  If  the  ferry  of  any  such  corporation  is  not  in  run- 
ning order  within  three  months  after  authority  is  Ob- 
tained to  establish  it,  or  if  at  any  time  thereafter  it 
ceases,  for  a  like  term  consecutively,  to  perform  the 
duties  imposed  by  law. 

BUtfl.  I860,  847,  Bee.  169. 

Sec.  530.  The  President  and  Secretary  of  all  bridge, 
ferry,  wharf,  chute  and  pier  corporations  must  annually? 
under  oath,  report  to  the  Board  of  Supervisors  of  the 
county  in  which  their  articles  of  incorporation  are  filed-* 

1.  The  cost  of  constructing  and  providing  all  necessary 
appendages  and  appurtenances  for  their  bridge,  ferry, 
wharf,  chute  or  pier. 

2.  The  amount  of  all  moneys  expended  thereon,  since 
its  construction,  for  repairs  and  incidental  expenses. 
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3.  The  amonnt  of  their  capital  stook,  bow  mnch  paid 
In  and  how  much  actaally  expended  thereof. 

4.  The  anioant  received  daring  the  year  for  tolls  and 
from  all  other  sources,  stating  each  separately. 

5.  The  amount  of  dividends  made,  and  the  indebted- 
ness of  the  corporation,  specifying  for  what  it  was  in- 
curred. 

6.  Such  other  facts  and  particulars  respecting  the  busi- 
ness of  the  corporation  as  the  Board  of  Supervisors  may 
reqaire. 

This  report  the  President  and  Secretary  most  cause  to 
be  published,  for  four  weeks,  in  a  daily  newspaper  pub- 
lished nearest  the  bridge,  if  required  by  order  of  the 
Board  of  Supervisors.  A  failure  to  make  such  report  nuiuigM  for 
subjects  the  corporation  to  pay  to  the  State  two  hundred  report. 
dollars  liqaidated  damages,  and  for  every  week  permitted 
to  elapse  after  such  failure,  fift^  dollars  damages.  All 
each  cases  to  be  reported  by  the  Board  of  Supervisors 
to  the  District  Attorney,  who  must  institute  suit  there- 
for, and  the  certificate  of  the  Clerk  of  the  Board  of  Su- 
pervisors of  such  failure  is  presumptivj  jiroof  thereof. 

stats.  ISftO,  347,  Smb.  170,  173. 


TITLE    VII. 


TSLEGRAPH  CORPORATIONS. 

Sscnojr  536.  May  ase  right  of  way  along  waters,  roads  and  highways. 
537.  Persons  liable  for  damages  for  injuring  telegraph  property. 
638.  Party  gnilty  of  wilful  and  malicious  ii^nry,  liable  to  one 

hundred  times  aotaal  damages. 
539.  Conditions  on  which  damage  to  sub-sqaeons  cable  may  be 

recorered. 

640.  Dnty  to  send  paid  dispatoh. 

641.  May  dispose  of  certain  rights.^ 
643.  Rates  of  charges  to  be  fixed,  and  how  published. 

Skc.  536.    Telegraph  corporations  may  constroot  lines  Mar  use 
of  telegraph  along  and  upon  any  public  road  or  highway,  2ong^ 
along  or  across  any  of  the  waters  or  lands  within  this  udH^hT^ 
State,  and  may  erect  poles,  posts,  piers  or  abutments,  for  "^^^^ 
sapportiug  the  insulators,  wires  and  other  necessary  fix- 
tares  of  their  lines,  in  such  manner  and  at  such  points  as 
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PenoDB 
lUble  for 
damages  for 
filming 
tel^;raph 
proporty. 


not  to  incommode  the  pablio  nse  of  the  road  or  highway, 
or  Interrupt  the  navigation  of  the  waters. 

Stata.  1857, 171,  Seo.  1. 

Seo.  537.  Any  person  who  injures  or  destroys,  through 
want  of  proper  care,  any  necessary  or  useful  fixture  of 
any  telegraph  corporation,  is  liable  to  the  corporation  for 
all  damages  sustained  thereby.  Any  vessel  wbich,  by 
dragging  its  anchor  or  otherwise,  break«,  injures  or  de- 
stroys the  sub-aqueous '  cable  of  a  telegraph  corporation, 
subjects  its  owner  to  the  damages  hereinbefore  specified. 

Stats.  1850,  347,  Seo.  152;  1857,  171,  Sec.  2;  1S62,  290, 
Sec.  8. 


Party  guilty 
of  wUftii  and 
ipalicioas 
ii\|ury,  liable 
to  one  hun- 
dred times 
actual 
damages. 


Sec.  538.  Any  person  who  wilfully  and  maliciously 
does  any  injury  to  any  telegraph  property  mentioned  in 
the  preceding  section,  is  liable  to  the  corporation  for  one 
hundred  times  the  amount  of  actual  damages  sustained 
thereby,  to  be  recovered  in  any  Court  of  competent  juris- 
diction. 

stats.  1862,  290,  See.  8. 


oondWtoMs  Sec.  539  No  telegraph  corporation  can  recover  dam- 
damage  to  ages  for  the  breaking  or  injury  of  any  sub-aqueous  tele- 
cabiemarbe  graph  Cable,  unless  such  corporation  has  previously  erected, 
on  either  bank  of  the  waters  under  which  the  cable  is 
placed,  a  monument,  indicating  the  place  where  the  cable 
lies,  and  publishes  for  one  month,  in  some  newspaper 
most  likely  to  give  notice  to  navigators,  a  notice,  giving 
a  description  and  the  purpose  of  the  monuments,  and  the 
general  course,  landings  and  termini  of  the  cable. 

Stats.  1857, 171,  Seo.  3. 

Duty  to  send       gEo.  540.     Any  corporation  owning  or  working  any 
p»tcii.  telegraph  line  in  this  State,  on  the  payment  of  the  usual 

charges  therefor,  as  established  by  its  rates,  must  receive 
all  dispatches  from  any  person,  and  transmit  the  same 
with  impartiality  and  good  faith  to  the  person  to  whom 
the  same  is  directed ;  and  for  any  neglect  or  refusal  so  to 
do,  such  corporation  forfeits  the  sum  of  five  hundred 
dollars,  to  be  recovered,  with  costs  of  suit,  by  the  person 
desiring  to  send  the  same. 

SUts.  1850,  347,  Seo.  154  ;  1861,  84,  Sec.  5. 
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Seo.  541.  Any  telegraph  corporation  may  at  any  time,  ^'^*J[^ 
with  the  consent  of  the  persons  holding  two-thirds  of  righta. 
the  issued   stock  of  the  corporation,  sell,  lease,  assign, 
transfer  or   convey  any  rights,  privileges,  franchises  or 
property  of  the  corporation,  except  its  corporate  fran- 
chise. 

StaU.  1861,  84,  Sec  6. 

Sec.  542.      Every  telegraph  corporation  must  fix  uni-  Rates  of 
form  rates  of  charges  proportionate  to  the  number  of  flze^aod 
miles,  which  must  be  uniform  throughout  the  State,  and  u^ed.°  ' 
publish  them,  by  posting  such  rates  at  each  of  their  offices 
in  use.  ^ 

[New  wetioD.] 


TITLE    VIII. 

WATBR  AND  CANAL  CORPORATIONS. 

StCTTOif  54S.  Corporation  may  obtain  contract  to  sapplj  citj  or  town. 
549.  Dalies  of  corporation.    Rates  fixed  by  Commissioners. 

650.  Right  to  nse  streets,  ways,  alleys  and  roads. 

651.  To  build  and  keep  bridges  in  repair. 

Sec.  548.     No  corporation  formed  to  supply*'  any  city  or  corporation 
town  with  water  must  do  so  unless  previously  author-  wntnctto 
ized  by  an  ordinance,  or  unless  it  is  done  in  conformity  OTtown!^^^ 
with  a  contract  entered  into  between  the  city  or  town 
and  the  corporation.     Contracts  so  made  are  valid  and 
binding  in  law,  but  do  not  take  from  the  city  or  town 
the  right  to  regulate  the  rates  for  water,  nor  must  any 
exclusive  right  be  granted,  by  contract  or  otherwise,  for 
a  term  exceeding  fifty  years. 

Stats.  1852,  171,  See.  3. 

Sic.  549.  All  corporations  formed  to  supply  water  to  Duties  of 
cities  or  towns  must  furnish  pure  fresh  water  to  the  *»i»'*^*»"- 
inhabitants  thereof  for  family  uses,  so  long  as  the  supply 
permits,  at  reasonable  rates  and  without  distinction  of 
persons,  upon  proper  demand  therefor;  and  must  furnish 
water,  to  the  extent  of  their  means,  in  case  of  fire  or 
other  great  necessity,  free  of  charge.     The  rates  to  be 
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Rates  fixed    charged  for  water  must  be  determined  by  a  Board  of 

by  Commi«.  '^  •' 

Bionari.  Comoiissiqners,  to  be  selected  as  follows:  Two  by  the 
city  and  county,  or  city  or  town  aathorities,  and  two  by 
the  water  company;  and  in  case  they  cannot  agree  to 
the  valuation  they  must  choose  a  fifth  member  of  the 
Board ;  if  the  four  Commissioners  cannot  agree  upon  a 
fifth,  then  the  County  Judge  of  the  county  must  appoint 
such  fifth  person.  The  decision  of  the  majority  of  the 
,  Board  determines  the  rates  to  be  charged  for  water  for 
one  year,  and  until  new  rates  are  established.  The 
Board  of  Supervisors,  or  the  proper  city  or  town  author- 
ities, may  prescribe  other  proper  rules  relating  to  the 
delivery  of  water,  not  inconsistent  with  the  laws  of  this 
State. 

Stats.  1858,  219,  Seo.  4. 

Right  to  use  Sec.  55(i  Any  corporation  created  under  the  provi- 
wuB,  'alleys  sions  of  this  Part,  for  the  purposes  named  in  this  Title, 
subject  to  the  reasonable  direction^  of  the  Board  of  Super- 
visors, or  city  or  town  authorities,  as  to  the  mode  and 
n^anner  of  using  such  right  of  way,  may  use  so  much  of 
the  streets,  ways  and  alleys  in  any  town,  city  or  city  and 
county,  or  any  public  road  therein,  as  may  be  necessary 
for  laying  pipes  for  conducting  water  into  any  such  town, 
city  or  city  and  county,  or  through  or  into  any  part  or 
parts  thereof. 

Stotfl.  1868,  220,  Seo.  6. 

\ 

kwpbrid««  ^*°"  ^^^'  Every  canal  corporation  must  construct  and 
in  repair.  keep  in  good  repair  at  all  times,  for  public  use,  across 
their  canal,  flume  or  water  pipe,  all  of  the  bridges  that 
the  Board  of  Supervisors  of  the  county  in  whicb  such 
oanal  is  situated  may  require,  the  bridges  being  on  the 
linos  of  public  highways  and  necessary  for  public  uses  in 
connection  with  such  highways;  and  all  waterworks  most 
be  so  laid  and  constructed  as  not  to  obstruct  public  high- 
ways. 

Stats.  1862,  641,  S«e.  4. 
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TITLE    IX. 

HOMESTEAD  CORPORATIONS. 

SscTnos  557.  Time  of  corporate  existence. 

558.  By-laws  mast  specify  time  for  and  amotint  of  payment  of 

instalments,  and  penalty  for  failure  to  pay.     By-laws  to 
be  famished  (o  any  member  on  demand. 

559.  Adrertisement  and  sale  of  delinquent  and  forfeited  shares. 

560.  Hay  borrow  and  loan  IViods — how,  and  for  what  time. 
501.  Minor  children,  wards  and  married  women  may  own  stock. 

562.  Forfeiture  for  speculating  in  or  owning  lands  exceeding  two 

hundred  thousand  dollars. 

563.  When  corporation  is  terminated,  and  how. 

564.  Payment  of  premiums. 

565.  Annual  report  to  be  published. 

Sko.  557.  GorporatiODB  organized  for  the  parpose  of  Time  of 
aeqairing  lands  in  large  tracts,  paying  off  encambrances  ^£^^ 
thereon,  improying  and  sabdividing  the  same  into  home- 
Btead  lots  or  parcels,  and  distributing  them  among  the 
shareholders,  and  for  the  accamulation  of  a  fund  for  such 
parposes,  are  known  as  homestead  corporations,  and  must 
not  b&ve  a  corporate  existence  for  a  longer  period  than 
ten  years. 

SUts.  1861,  567,  Sees.  1,  3 ;  1867-8,  539,  See.  1. 

Sec.   558.    Such  corporations  must  specify  in  their  bj-  mwtupMffy 
la^pirs  the  times  when  the  instalments  of  the  capital  stock  MDoanfor 
are  payable,  the  amount  thereof,  and  the  fines,  penalties  ESSSaMte, 
or  forieitttres  incurred  in  case  of  default,  and  a  printed  lorfSi^to 
copy  of  the  articles  oS  incorporation  and  bylaws  shall  be  ^'umto 
famished  to  any  shareholder  on  demand.  toymen? 

beroade- 

Sko.  559.     Whenever  any  shares  of  stock  are  declared   AdTettise- 

neat  and 

forfeited  by  resolution  of  the  Board  of  Directors,  the  mieofde- 
I>i rectors  may  advertise  the  same  for  sale,  giving  the  to?dted 
name  of  the  subscriber  and  the  number  of  shares,  by 
notice  of  not  less  than  three  weeks,  published  at  least 
once  a  week,  in  a  newspaper  of  general  circulation  in  the 
city,  town  or  county  where  the  office  or  principal  place  of 
business  of  such  corporation  is  located,  or  in  case  no  news- 
paper is  published  there,  then  in  the  newspaper  published 
nearest  to  the  place  where  the  place  of  business  is.    Such 

17 
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sale  mast  bo  made  at  auction,  under  the  direction  of  the 
Secretary  of  the  company.  The  corporation  mny  be  a 
bidder,  and  the  shares  must  be  disposed  of  to  the  hig^hest 
bidder,  for  cash.  No  defect,  iaformality  or  irregalarity 
in  the  proceedings  respecting  the  Bafe  invalidates  it,  if 
notice  is  given  as  herein  provided.  After  the  B&le  is 
made  the  Secretary  must,  on  receipt  of  the  parch&se 
money,  transfer  to  the  purchaser  the  shares  sold,  and 
after  deducting  from  the  proceeds  of  such  sale  all  instal- 
ments then  due  and  all  expenses  and  charges  of  sale, 
must  hold  the  residue  subject  to  the  order  of  the  delin- 
quent subscriber. 

stats.  1863-4,  492 ;  1867-8,  540,  See.  1. 

H^T  borrow  Seo.  560.  Homcstoad  corporations  may  borrow  naoney 
fbndlK^Lv,  for  the  purposes  of  the  corporation,  not  exceeding  at  any 
^J,^^^^  one  time  one-fourth  of  the  aggregate  amount  of  the  shares 
or  parts  of  shares  and  the  income  thereof;  no  greater  rate 
of  interest  must  be  paid  therefor  than  twelve  per  ceat.  per 
annum.  For  the  purpose  of  completing  the  purchase  of 
lands  intended  to  be  divided  and  distributed,  they  may 
borrow  on  the  surety  of  the  unsold  shares,  on  the  land 
thus  purchased,  or  that  owned  by  the  corporation  at  the 
time  of  procuring  the  loan,  any  sum  of  money  which, 
together  with  the  interest  contracted  to  become  doe 
thereon,  will  not  exceed  ninety  per  cent,  of  the  anpaid 
amount  subscribed  by  the  stockholders;  but  no  loan  most 
be  made  to  the  corporation,  paj^ment  whereof  is  to  be 
made  after  the  expiration  of  the  term  of  existence  speci- 
fied in  the  articles  of  incorporation.  ^ 

SUta.  1870,  474,  Seo.  1 ;  1861,  667,  Seo.  6. 

NoTB. — Thero  oan  be  no  good  reason  assigned  for  haria^ 
«  nrplns  of  oash  on  hand  by  a  homestead  oorpoimtaoii ; 
much  less  can  there  be  for  loaning  it  to  its  own  meiobers, 
henoe  we  have  omitted  Seo.  18  of  the  Act  of  18S1. 

Mhwrchii.  Seo.  561.  Such  sharcs  of  stock  in  homestead  corpora- 
l^'^mi^riM  tionsas  may  be  acquired  bj',  and  on  which  the  deposits 
^?!todk!^  and  assessments  are  paid  from  the  personal  eurnings  of, 
children,  or  with  gifts  to  them  other  than. those  from 
their  male  parents,  may  bo  taken  and  held  for  them  by 
their  parents  or  guardians.  Married  women  may  hold 
such  shares  as  they  acquire  similarly,  with  the  personal 
earnings  of  themselves  or  their  children,  voluntarily  be- 
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slowed  therefor,  or  from  property  bequeathed  or  given  to 
them  by  persons  other  than  their  hii^bands. 

State.  1861,  567,  See,  6. 


562.    Homestead  corporations  mast  not  purchase  Forfeifeora 
and  Bell,  or  otherwise  acquire  and  dispose  of  real  prop-  iVg^w 
erty  or  any  interest  therein,  or  any  personal  property,  for  uadJix. 
tho  sole  purpose  of  speculation  or  profit.    Nor  must  any  hnndrwi^^** 
aach  corporation  at  any  one  time  own  or  hold,  in  trust  or  doUuv! 
otherwise,  for  its  purposes,  real  property,  or  any  interest 
therein,  which  in  the  aggregate  exceeds  in  cash  value  the 
Bom  of  two  hundred  thousand  dollars.     For  any  violation 
of  the  provision  of  this  section  corporations  forfeit  their 
corporate  rights  and  powers.    On  the  application  of  any. 
citizen  to  a  Court  of  competent  jurisdiction  such  forfeit- 
ure may  be  adjudged,  and  the  judgment  carries  with  it 
costs  of  the  proceedings. 

£Neir  Motion.] 

Sec.  563.    Every  homestead  corporation  must  termi-  wbeneor. 
Date  at  the  expiration  of  the  time  fixed  for  its  existence  S^MtcS, 
in  the  articles  of  incorporation,  or  when  dissolved  as  pro-  •^'***^^' 
vided  in  this  Part,  except  for  the  purpose  of  Y^inding  up 
and  settling  its  affairs.    No  dividends  of  funds  must  be 
had  OD  termination  of  its  corporate  existence  until  its 
debts  and  liabilities  are  paid;  and  upon  the  final  suttle- 
meet  of  the  affairs  of  the  corporation,  or  upon  the  termi- 
nation of  its  corporate  existence,  the  Directors,  in  such 
manner  as  they  may  determine,  must  divide  its  property 
among  its  shareholders  in  proportion  to  their  respective 
interests,  or,  upon  the  application  of  a  majority  in  inter- 
est of  the  stockholders,  must  sell  and  dispose  of  any  or 
all  of  the  real  estate  of  the  corporation  upon  such  terms 
as  may  be  most  conducive  to  the  interests  of  all  the 
Btock holders,  and  must  convey  the  same  to  the  purchaser 
and  distribute  the  proceeds  among  the  shareholders,  or 
may  at  any  time,  when  best  for  the  interests  of  all  the 
shareholders,  cause  the  lands  of  the  corporation  to  be 
Bobdivided    into   lots  and  distributed,  by  sale  for  pre- 
miams,  at  auction  or  otherwise,  among  the  shareholders. 

SUte.  tS6i,  667,  Sec.  7;  1870,  474,  Sec  I. 

S&C.  564.    The  Directors  may  demand  payment  of  the  PaymAnt  of 
premiams  on  lots  at  the  time  they  are  bid  off,  and  if  not  p'*™"**** 
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AnnoBl  re« 
port  to  be 
pabUahed. 


BO  paid  on  any  lot  o£  land,  may  immediately  offer  the 
same  for  sale  again,  ^f  any  shareholder  fuila  to  pay  the 
amount  bid  by  him  on  any  lot  or  lots  of  land,  on  the  day 
the  same  is  made  due  and  payable,  the  Directors  may  ad- 
vertise and  sell  the  shares  of  st  jck  representing  the  lots 
of  land  on  which  the  premiums  remain  unpaid,  in  the 
manner  provided  in  the  by-laws  for  the  sale  of  shares  on 
account  of  delinquent  instalments  and  premiums. 

SUt8.  1870,  474,  Sec.  1. 

• 

Seo.  665.  The  actual  financial  condition  of  all  home- 
stead corporations  must,  by  the  Directors  thereof,  be  pab- 
lished  annually  in  the  newspaper  publisAd  nearest  the 
principal  place  of  business  of  the  corporation,  for  four 
weeks,  if  in  a  weekly,  and  two  weeks,  if  in  a  daily.  The 
statement  to  be  made  up  to  the  end  of  the  fiscal  year, 
and  verified  by  the  oath  of  the  President  and  Secretary, 
showing  the  items  of  property  and  liabilities. 

SUts.  1861,  667,  Seo.  8. 

Note. — ^We  are  indebted  to  H.  B.  Gongdon,  Esq.*  Seero- 
tary  of  the  Land  and  Building  Association,  for  manj  rala- 
able  suggestions  and  amendments  to  the  above  Title. 


TITLE   X. 


SAVINGS  AND  LOAN  CORPORATIONS. 

SscnoN  671.  May  loan  money — on  what  terms,  how  and  to  whom,  and  how 
long. 

672.  Capital  stock, 'and  rights  and  privileges  thereof. 

67S.  No  dividends,  except  from  surplus  profits.  To  contract  no 
liability,  except  for  deposits. 

574.  Property  which  may  be  owned  by  oorporations,  and  how  dis- 
posed of.     Restrictions  in  purchases  as  provided  above. 

576.  Married  women  and. minors  may  own  stock  in  their  own  right. 
/  676.  May  issue  transferable  certificates  of  deposit.    Special  eer- 

tifleates. 

677.  To  provide  Reserve  Fund  for  the  payment  of  losses. 

678.  Prohibition  on  Director  and  oflicer,  and  what  yaoatea  ofBee. 

May  loan  Seg.  571.    Corporations  organized  4br  the  purpose   of 

what  terms,  accamnlating  and  loaning  the  funds  of  their  members, 

whom,  and  stookholders  and  depositors,  may  loan    and  invest  the 

ow  gng.  fmi^g  thereof,  receive  deposits  of  money,  loan,  invest  and 
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collect  the  same,  with  intereBt,  and  may  repay  depositors 
^th  or  ivithoat  interest.  No  such  corporation  mast  loan 
money  except  on  adequate  secarity  on  real  or  personal 
property,  unless  sach  corporation  has  a  paid  up  capital  * 
stock  or  Reserve  Fund  of  not  less  than  three  hundred  thou- 
sand dollars,  and  such  loan  is  authorized  by  the  articles 
of  incorporation  or  by-laws,  to  be  made  by  a  two- third 
vote  of  the  Directors ;  such  loans  must  not  be  for  a  longer 
period  than  six  years. 

SUte.  1862, 199,  Bw^.  4,  5;  1S64,  168,  Seo.  2. 

Note. — It  has  been  suggested  that  all  after  the  word 
"  property,"  in  the  eighth  line,  should  be  stricken  oat,  and 
there  is  force  in  the  suggestion ;  bat  it  is  the  law,  and  is 
retained  and  the  saggestion  sabmitted. 

Sec.  572.     When  savings  and  loan  corporations  have  a  obpttaiitock 
capital  stock  specified  in  their  articles  of  i/icorporation,  !iSdp^ 
certificates  of  the  ownership  of  shares  may  be  issued ;  and  ^•«***«"^' 
the  rights  and  privileges  to  be  accorded  to,  and' the  obli- 
gations to  be  imposed  upon,  such  capital  stock,  as  distinct 
from  those  of  depositors,  must  be  fixed  and  defined,  either 
In  the  articles  of  incorporation  or  in  the  by-laws. 

SUU.  1862,  203,  Sec.  17. 

Sso.  573.    The  Directors  of  savings  and  loan  corpora-  Nodiyf- 
tions  may,  at  such  times  and  in  such  manner  as  the  by-  o^ptflrom* 
lai9V8  prescribe,  declare  and  pay  dividends  of  so. much  of  p^^tS! 
the  profits  of  the  corporation,  and  of  the  interest  arising 
from  the  capital  stock  and  deposits,  as  may  be  appropri- 
ated for  that  purpose  under  the  by-laws  or  under  their 
agreements  with  ((^positors.      The  Directors   must  not  to  contract 
contract  any  debt  or  liability  against  the  corporation  for  ?zce^for^' 
any  purpose  whatever,  except  for  deposits     The  capital  '^^p^**' 
stock  and  the  assets  of  the  corporation  are  a  security  to 
depositors  and  stockholders,  depositors  having  the  prior- 
ity of  secarity  over  the  stockholders,  but  the  by-laws  may 
provide  that  the  same  security  shall  extend  to  deposits 
made  by  stockholders. 

Stats.  1870, 130,  See.  1;   1862,  199,  See.  10;  1862,199, 
See.  22. 

NoTs. — ^It  bas  been  suggested  tbat  depositors  and  stock- 
holders shoald  be  placed  by  tbe  law  on  tbe  same  footing. 
We  think  there  is  wisdom  in  the  distinction.  A  corporation 
which  gives  outside  depositors  a  priority  of  secarity  is  enti- 
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tied  to  priority  of  confidence.  All,  howerer,  mmj,  if  Umj 
choose,  bj  their  by-lawe,  obliterate  this  distinotion.  W« 
think  it  well  to  allow  the  oorporation  to  inrite  this  superior 
confidence,  or  not,  as  they  choose. 

Property  Seo.  574.    SaviDgs  and  loan  oorpoi'atioDB  maj  purchase, 

be  owned  by  bold  aod  convej  real  and  personal  properjLy,  as  folloivs  : 
tiont^aiid  1.  The  lot  and  building  in  which  the  business  of  the 

how  disposed  .  ,  .     .  1  ^        1  .    I 

of.  corporation  is  carried  on,  the  cost  of  which  must    not 

exceed  one  hundred  thoasand  dollars ;  except,  on  a  vote 
of  two-thirds  of  the  stockholders,  the  corporation  may 
increase  the  sum  to  an  amount  not  exceeding  two  haDdred 
and  fifty  thousand  dollars. 

2.  Such  as  may  have  been  mortgaged,  pledged  or  cod- 
veyed  to  it  in  trust,  for  its  benefit,  in  good  faith,  for 
money  loaned  in  pursuance  of  the  regular  business  of  the 
corporation. 

3.  Such  as  may  have  been  purchased  at  sales  ander 
pledges,  mortgages  or  deeds  of  trust  made  for  its  benefit, 
or  upon  judgments  or  decrees  obtained  or  rendered  for 
money  so  loaned. 

i^trictioDB       4.  No  such  corporation  must  purchase,  hold  or  convey 
M  p^^ided    real  estate  in  any  other  case  or  for  any  other  purpose  ;  and 
all  real  estate  described  in  Subds.  2  and  3  of  this  section 
must  bo  sold  by  the  corporation  within  five  years  after 
the  title  thereto  is  vested  in  it  by  purchase  or  othenvise. 

5.  No  corporation  must  purchase,  own  or  sell  personal 
property,  except  such  as  may  be  requisite  for  its  immedi- 
ate accommodation  for  the  convenient  transaction  of  its 
business,  mortgages  on  real  estate,  bonds,  securities  or 
evidences  of  indebtedness,  public  or  private,  gold  and  h\U 
ver  bullion,  and  United  States  mint  Certificates  of  ascer- 
tained value,  and  evidences  of  debt  issued  by  the  United 
States. 

6.  No  corporation  must  purchase,  hold  or  convey  bonds, 
securities  or  evidences  of  indebtedness,  public  or  private, 
except  bonds  of  the  United  States,  of  the  State  of  Cali- 
fornia and  of  the  counties,  cities,  or  cities  and  counties, 
or  towns  of  the  State  of  California,  unless  such  oorpora- 
tion has  a  capital  stock  or  reserved  fund,  or  both  capital 
stock  and  reserved  fund,  paid  in,  of  not  less  than  three 
hundred  thousand  dollars. 

SUts.  18«2, 199,  See.  13;  18d4, 158,  Seo.  8;  18e5-S»  SM; 
Seo.  1. 


above. 
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Sbc.  575.     Married  women  and  minors  may,  in  their  Harried 
own  right,  make  and  draw  deposits,  and  draw  dividends,  minoramay 

and  give  valid  receipts  therefor.  thS/owa 

i  •  *  • 

I  Stats.  1862,  199,  Sees.  14,  15;  1864,  158,  Sec.  4 ;  1870, 

132.  Sees.  2.  3. 


right. 


NoTB.— This  provision  is  in  "Domestic  Relations"  also. 

8ec.  576.     Savings  and   loan  corporations   may   issue   MAjiane 
genera]  certificates  of  deposit,  which  are  transferable,  as  MrtiflLtM* 
in  other  cases,  by  indorsement  and  delivery;  may  issue,  specfii  *' 
when    requested   by   the  depositor,   special   certificates,  ***     ** 
acknowledging  the  deposit  by  the  person  therein  named 
of  a  specified  sum  of  money,  and  expressly  providing  on 
the  face  of  such  certificate  that  the  sum  so  deposited  and 
therein  named  may  be  transferred  only  on  the  books  of 
the  corporation.     Payment  thereafter  made  by  the  corpo- 
ration  to  the  depositor  named  in  such  certificate,  or  to  his 
assignee  named  upon  the  books  of  the  corporation,  or,  in 
case  of  death,  to  the  legal  representative  of  such  person, 
of  the  sum  for  which  such  special  certificate  was  issued, 
diachar^res  the  corporation  from  all  further  liability  on  ac- 
count of  the  money  so  paid. 

SUts.  1867-8,459,  See.  1. 

Sko.  577.    Savings  and  loan  corporations  may  prescribe  Toprorda 
by  their  by-laws  the  time  and  conditions  on  which  repay-  FnndfortiM 
ment  is  to  be  made  to  depositors,  but  whenever  there  is  ESm^ 
any  call  by  depositors  for  repayment  of  a  greater  amount 
than  the  corporation  may  have  disposable  for  that  pur- 
pose, the  Directors  or  officers  thereof  must  not  make  any 
new  loans  or  investments  of  the  funds  of  the  depositors, 
or  of  the  earnings  thereof,  until  such  excess  of  call  has 
ceased      The  Directors  of  any  such  corporation  having 
no  capital  stock  must  retain,  on  each  dividend  day,  at 
least  five  per  cent  of  the  net  profits  of  the  corporation, 
to  constitute  a  Reserve  Fund,  which  must  be  invested  in 
the  same  manner  as  other  funds  of  the  corporation,  and 
mast  be  used  toward  paying  any  losses  which  the  corpo- 
ration may  sustain  in  pursuing  its  lawful  business.     The 
corporation  may  provide  by  its  by-laws  for  the  disposal 
of  any  excess  in  the  Reserve  Fund  over  one  hundred 

thousand  dollars,  and  the  final  disposal,  upon  the  disso- 
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latioD  of  the  corporation,  of  the  Eeserre  Fand,  or  of  the 
remaiuder  thereof,  after  paymeDt  of  losses. 

Stats.  1862,  201,  Seo.  11. 

Note.— The  Act  of  March  Slat,  1870  (St&ts.  1870,  523), 
and  the  Act  of  April  4th,  1870  (StaU.  1870,  822),  are  omit- 
ted. The  corporations  intended  to  be  prorided  for  theiwi 
can  be  formed  under  (he  law  as  here  proposed,  and  thai 
the  revised  laws  will  be  relieved  from  the  embanraMaeoti 
and  complications  which  so  manj  special  proviftions  havt 
indaced. 

Frohiution  Seo.  578.  No  Director  or  officer  of  any  savings  and 
and  officer,  loao  corporatiOD  must,  directly  or  indirectly ,  for  himself 
Tacat«8 office  or  as  the  partner  or  agent  of  others,  borrow  any  of  the 
deposits  or  other  funds  of  such  corporation,  nor  must  he 
become  an  indorser  or  surety  for  loans  to  others,  nor  in 
any  manner  be  an  obligor  for  moneys  borrowed  of  or 
loaned  by  such  corporation.  The  office  of  any  Diroctqr 
or  officer  who  acts  in  contravention  of  the  provisions  of 
this  section  immediately  thereupon  becomes  vacant. 

[New  section.]  Note. — The  last  section  is  a  suggestion  from  James  De 

Fremery,  of  the  San  Francisco  Savings  Union,  indorsed  by 
Alexander  Campbell,  attorney  at  law,  San  Franeisoo.  We 
are  of  the  opinion  that  its  adoption  will  meet  with  reij  gen- 
eral disfavor  from  the  conductors  of  savings  banks,  but  hope 
in  this  we  may  be  agreeably  disappointed.  There  is  donbtietf 
a  class  of  persons  engaged  in  the  conduct  of  the  businesi 
of  such  banks  who  would  be  glad  to  be  protected  against 
applications  for  personal  favor.  Law  makers  should  be 
governed  by  a  desire  to  give  the  greatest  possible  eeouritf 
to  depositors,  as  a  paramount  object  Banks  of  savings  lie 
almost  indispensable,  and  as  far  as  possible  they  should 
prove  to  be  what  their  name  imports,  and  provide  ample 
security  for  all  deposits.  It  is  with  this  view  alone  that  wv 
have  added  the  amendment,  and  recommend  its  adoptiooi 
thereby  placing  beyond  the  officers  even  an  indnoemeat  to 
lessen  the  security  of  Innocent  and  olltimes  ignorant  depos- 
itors. 


TITLE    XI. 


MINING  CORPORATIONS. 

Sbctioh  684.  Removal  of  the  principal  office  provided  for. 

685.  Directors  to  file  certificates  of  proceedings  in  offices  of  Connij 

Clerks  and  Secretary  of  State. 
588.  Transfer  agencies. 
587.  Stock  issued  at  transfer  agencies; 
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i 

Sko.  584.  Every  mining  corporation  may  change  its  RemonJrtr 
office  or  principal  place  of  basiness  from  one  coanty  or  oiocepro. 
city  to  another,  within  this  State.  Before  such  removal  is 
made,  the  consent  in  writing  of  the  holders  of  two-thirds 
of  the  capital  stock  mast  be  obtained  and  filed  in  the 
office  of  the  corporation.  When  sach  consent  is  obtained, 
notice  of  the  intended  removal  must  be  pablished  for 
thirty  days,  in  some  newspaper  pablished  at  or  nearest 
the  principal  place  of  basiness  of  the  corporation,  giving 
the  name  of  the  coanty  or  city  where  the  office  is  then 
sitaate,  and  that  to  which  it  is  intended  to  remove  it. 

Stats.  1863-4,  76,  Seo.  1. 

Sjsc.  585.    When  the  pablication  provided  for  in  the  Directonto 
precediDg  section  has  been  completed,  the  Directors  of  catesofpro- 
the  corporation  must  file  in  the  offices  of  the  Clerks  of  ofiicesof 
i»he   coaoties  from  and  to  which  sach  change  has  been  cierk/and 
made,  and  in  the  office  of  the  Secretary  of  State,  certified  state!. 
copies  of  the  written  consent  of  the  stockholders  to  such 
change  and  of  the  notice  of  such  change,  and  proof  of 
publication;  also,  a  certificate  that  the  proposed  removal 
has  taken  place;   and  thereafter  the  principal  place  of 
basiness  of  the  corporation  is  at  the  place  removed  to. 

stats.  1663-4,  76,  Seo.  2, 

Sjeo.  586.  Any  corporation  organized  in  this  State  for  TrwMfer 
the  purpose  of  mining  or  carrying  on  mining  operations  •*™*^**' 
in  or  without  this  State,  may  establish  and  maintain 
agencies  in  other  States  of  the  United  States,  for  the 
transfer  and  issuing  of  their  stock;  and  a  transfer  or 
issue  of  the  same  at  any  such  transfer  agency,  in  accord- 
ance with  the  provisions  thereof,  is  valid  and  binding,  as 
fally  and  effectually  for  all  purposes  as  if  made  upon  the 
books  of  such  corporation  at  its  principal  office  within 
this  State.  The  agencies  must  be  governed  by  the  by- 
laws and  the  Directors  of  the  corporation. 

Stats.  1863-4,  429,  Sees.  I,  8. 

Seo.  587.    All  stock  of  any  such  corporation,  issued  at  stock  iHued 
a  transfer  agency,  must  be  signed  by  the  President  and   agenci«. 
Secretary  of  the  corporation,  and  countersigned  at  the 
time  of  its  issue  by  the  agent  having  charge  of  the  trans- 
fer agency.    No  stock  must  be  issued  at  a  transfer  agency 

18 
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unless  the  certificate  of  stock,  in  lieu  of  which  the 
la  issued,  is  at  the  time  surrendered  for  cancellation. 

SUta.  1863-4,  429,  Seo.  2. 


TITLE    XII. 


RELIGIOUS,   SOCIAL   AND   BENEVOLENT   CORPORATIONS, 

Sbction  593.  CorporatioD9  for  parpotfes  other  than  profit,  how  formed. 

594.  Additional  facts  artioles  of  incorporation  to  set  out. 

595.  Corporation  to  hold  property,  and  amoant  of  real  estate  lim- 
ited. 

596.  How  much  land  Masons,  Odd  FeUows  and  Pioneers  aaej 
hold. 

597.  Directors  to  make  verified  report  annually. 

598.  Corporations  to  forfeit  franchise  and  lands.  Attomejr-Geii- 
eral  to  sae  therefor. 

599.  Corporations  may,  hy  order  of  the  District  Court,  sell  vr 
mortgage  real  estate,  when.  Petition.  Sammons  or  no- 
tice. Objections  or  answer.  Trial,  order  or  decree.  Co«rt 
may  direct  appraisement  of  property  and  diapoaitivB  of 
proceeds. 

600.  What  may  be  provided  for  in  their  by-laws,  ete. 

601.  Members  admitted  after  incorporation. 

602.  No  member  to  transfer  membership,  etc. 

Sec.  593.  Any  number  of  persons  associated  together 
for  religious,  social,  benevolent  or  other  purpose  incladed 
in  the  subdivisions  of  Sec.  286,  where  pecuniary  profit  ia 
not  their  object,  may,  in  accordance  with  the  rules,  reg* 
ulations  or  discipline  of  such  association,  elect  for  the  first 
year  Directors  from  among  their  members,  the  Dumher 
thereof  to  be  not  less  than  five  nor  niore^  than  eleven, 
and  may  incorporate  themselves  as  provided  in  this  Part. 

\  SUts.  1870,  46  ;  402,  Seo.  I. 

Additional  Seo.  594.  In  addition  to  the  requirements  of  Sec.  290, 
ofincorpora-  the  articlcs  of  incorporation  of  any  association  meo- 
out.  ^  tioned  in  the  preceding  section  must  set  forth  the  hold* 
ing  of  the  election  for  Directors,  the  time  and  place 
where  the  same  was  hold,  that  a  majority  of  the  mem* 
hers  of  such  association  were  present  and  voted  at  such 
election,  and  the  result  thereof;  which  facts  must  be  veri> 
fied  by  the  officers  conducting  the  election. 

State.  I860,  347,  Sec.  176;  1862,  126. 


Corporations 
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other  than 
proflt,  how 
formed. 
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Sbc.  595.      All  each  corporations  may  hold  all  the  prop-   Oorpontion 

A^^B  •    ,*  !•••  ***  held  pnq>' 

erty  of  the  association  owned  prior  to  incorporation  or  eny,  and 
acquired  thereafter  in  any  manner,  and  transact  all  basi-  naiesute 
ness  relative  thereto;  but  no  soch  corporation  mnst  own 
or  hold  more  real  estate  than  may  be  necessary  whereon 
to  erect  haildings  for  the  use  of  the  association  in  oon- 
dacting  the  business  and  objects  thereof,  for  the  conve- 
nient use  of  aach  buildings  and  providing  burial  grounds 
for  the  deceased  members  of  such  association — not  to  ex- 
ceed six  -whole  lots  in  any  city  or  town  nor  more  than 
twenty  acres  in  the  country;  the  annual  increase  or  in- 
come -whereof  must  not  exceed  fifty  thousand  dollars. 

(New  8eeUon.3  SUto.  1850,  347,  Seo.  182;  1862, 125. 


Skc.   596.     Id  addition  to  th*at  provided  for  in  the  pre-  How  mnoh 
ceding  section,  Masons,  Odd  Fellows  and  Pioneer  incor-  oddFeu^ 
porated  associations  may  hold  such  real  estate  as  may  be  ^7  h^dT" 
necessary  to  carry  out  their  charitable  purposes,  or  for 
the  establishment  and  endowment  of  institutions  of  learn- 
ing connected  therewith.    In  case  any  such  corporation 
is  the  owner,  by  donation  or  purchase,  of  more  lands  than 
herein  or  in  the  preceding  section  provided  for,  such  sur- 
plus must  be  sold  and  conveyed  by  the  corporation  within 
five  years  after  its  acquisition.     Such  sale  may  be  made 
without  the  order  or  decree  of  the  District  Court  as  here- 
inafter provided. 

Stats.  1862,  125 ;  1863,  34,  624. 

Sec.  597.    The  Directors  must  annually  make  a  full  iMroetonto 
-     report  of  all  property,  real  and  personal,  held  in  trust  fled  report 
for  their  corporation    by   them,   and  of   the   condition  "^ 
thereof,  to   the  members  of  the  association  for  which 
they  are  acting;  which  report  must  bo  sworn  to  by  the 
President  and  Secretary,  and  certified  copies  thereof  filed 
In  the  offices  where  their  original  articles  of  incorpora- 
tion are  filed,  accompanied  by  an  affidavit  that  the  corpo- 
ration has  not  been  engaged  in  any  business  or  object 
other  than  that  set  forth  in  their  original  articles  of  in- 
corporation. 

SUto.  I860,  874,  Seo.  183. 

Sec.  598.     Every  corporation  disobeying  the  provisions  CorporAtionf 
of  the  tbt-ee  preceding  sections,  forfeits  its  franchise,  and  fnmchiM 
ali  the  lands  held  contrary  to  the  provisions  thereof  be- 


140 


CIVIL  CODE. 


AttocMr.  come  the  property  of  the  State.  Whenever  raformatioti 
>a«  therefor,  is  given  to  him,  by  any  citizen  of  ibis  State,  tbat  a  corpo* 
ration  bas  violated  any  of  tbe  provisions  of  the  three 
preceding  sections,  tbe  Attorney-General  mast  institate 
proceedings,  in  the  proper  District  Court,  for  tbe  ioTfott- 
nre  of  tbe  franchise  and  tbe  recovery  of  soch  lands  for 
tbe  use  of  the  State. 

[New  Motion.] 


CorpcTationa 
maj,  by 
order  of  the 
INstrlct 
Court,  Mil 
ormortgage 

when. 


Petition. 


Summons  or 


Oltfeetiooa 
OTMuwer. 


Tttel,  order 
or  decree. 


Seo.  599.  Corporations  organized  by  members  of 
oiations  mentioned  in  Sec.  593  may  mortgage  or  sell  the 
necessary  real  estate  held  by  them,  on  complyiD^  -with 
tbe  following  provisons: 

1.  Tbe  Directors  mast,  by  order,  declare  such  disposi- 
tion of  tbe  real  estate  necessary,  or  for  tbe  best  Interests 
of  tbe  corporation,  in  tbe  prosecution  of  the  purposes  of 
tbe  association,  setting  forth  the  grounds  for  the  same. 

2.  The  Directors  must  petition  the  District  Court  of  the 
coanty  in  which  the  real  estate  is  situate,  for  the  sale 
thereof,  setting  forth  the  order  and  the  grounds  apon 
which  tbe  same  is  asked. 

8.  The  Judge  of  the  Court,  if  it  appear  prima  facie  a 
case  wherein  such  order  should  be  made,  must  direct  pub- 
lication of  summons  to  all  persons  interested  in  tbe  prop- 
erty to  appear  before  tbe  Court  and  show  cause  why  soch 
order  or  decree  should  not  be  made.     The  notice  must  be 
published  in  a  weekly  newspaper  published  in  the  city  ar 
county  where  the  property  is  situate,  for  one  month  at 
least;  tbe  last  publication  thereof  to  be  at  least  ten  days 
prior  to  the  day  set  for  the  bearing  of  tbe  petitioD  ^  in 
lieu  of  tbe  publication,  personal  notice  may  be  served  on 
all  persons  interested  in  the  real  estate.     In  either  case, 
proof  of  publication  or  service  to  be  satisfactorily  aho'vrn 
as  in  otlier  cases  in  the  District  Court. 

4.  At  any  time  before  tbe  day  set  for  hearing  the  peti- 
tion, any  person  interested  in  the  property  may  present 
objections  or  answer  to  the  petition,  raising  either  qaes* 
tion  of  law  or  fact,  and  the  same  must  be  tried  by  the 
Court  as  other  cases  are  tried. 

6.  If,  on  the  hearing  at  the  trial,  it  is  found  by  the 
Court  that  tbe  mortgage  or  sale  of  the  property  is  unnec- 
essary, or  tbat  tbe  purposes  of  the  association  will  not  be 
subserved,  advanced  or  benefited  thereby,  the  order  and 
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decree  mnst  be  denied;  if  it  be  foand  necessar}",  or  that 
the  purpose  of  the  association  will  be  subserved,  advanced 
or  benefited  thereby,  the  petition  mast  be  granted. 

6.  The  Coart  may,  if  considered  necessary,  direct  an   omutmMj 
appraisement  of  the    property  to    be    first   made,  and  praiBement 
appoint  disinterested  appraisers  therefor,  fix  their  com-  lad^S^f^ 
pensation  and  time  for  report |   and  direct  the  making  pr<MMdi. 
and  eicecution  of  the  mortgage  or  deed  and  all  necessary 
acoompaDying   notes,  bonds  or  contracts,  and  to  what 
purpose  the  proceeds  mast,  by  the  Civporation,  be  applied, 
as  beat  comports  with  the  object  of  the  association. 

Btats.  I860,  847,  Seo.  179 ;  1859,  87,  S«o.  1. 

Sbc.  600.    Corporations  organized  for  purposes  other  what  may 
than  for  \)rofit  may.  in  their  by-laws,  ordinances,  consti-   ^^^thefa? 
tatlons  or  articles  of  incorporation,  make  the  following  ^^•**^»«*<>- 
provisions,  in  addition  to  those  provided  for  in  Tit.  I  of 
this  Part. 

1.  Qualifications  of,  mode  of  election  and  terms  of  ad- 
miaeion  to,  membership. 

2.  Fix  the  fees  of  admission  and  dues  to  be  paid  to 
their  treasury  by  members. 

3.  Provide  for  the  expulsion  and  suspension  of  mem- 
bers for  miBconduot  or  non-payment  of  dues;  also,  for 
restoration  to  membership. 

4.  Such  other  regulations,  not  repugnant  to  the  Consti- 
tution or  laws  of  the  State,  as  are  consonant  with  the 
objects  of  the  corporation. 

Stoto.  1863,  624,  SeoB.  8,  9. 

Sbo.  601.    Members  admitted  after  incorporation  have  Memben 
all  the  rights  and  privileges,  and  are  subject  to  the  same  after  incor* 
responsibilities,  as  members  of    the    association    prior  ^"^'^''' 
thereto. 

SUU.  1863,  624,  Sec.  7. 

Sec.  602.    No  member  or  his  legal  representative  must  No  member 

f  f  .,..,  Aj  to  transfer     ^ 

d]^>ose  of  or  toansfer  any  nght  or  privilege  conferred  on  member. 
hioEi  by  reason  of  his  membership  of  such  corporation,  or 
be  deprived  thereof,  except  as  herein  provided. 

[Keir  KctiQB.] 
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TITLE    XIII. 


CEMBTBRT  CORPORATIONS. 

BxcnoN  608.  How  much  land  may  be  held,  and  how  disposed  of. 

609.  Who  are  members  eligible  to  vote  and  bold  office. 

610.  May  hold  personal  property,  to  what  amount    How  disposed 

of. 

611.  May  issue  bosds  to  pay  for  grounds.    Proceeds  of  sales,  how 

disposed  of 

612.  May  take  and  hold  property  or  use  income  thereof,  bow. 

613.  Interments  in  lot,  and  effect  thereoft    Transfer  of  rightB  only 

made,  how. 

614.  Lot  owners  previous  to  purchase,  to  be  membera  of  the  cor- 

poration. , 


How  much 
land  maybe 
held,  and 
how  disposed 
of. 


Sbo.  608.  Corporations  organized  to  acqoire  lands  for 
and  to  maintain  cemeteries  may  take,  by  purchase,  dona- 
tion or  devise,  not  exceeding  three  hundred  and  tiventy 
acres  of  land,  in  the  county  wherein  their  articles  of 
incorporation  are  filed,  to  be  held  and  occupied  ezcla- 
sively  for  a  cemetery  for  the  burial  of  the  dead ;  Mrhich 
must  be  surveyed  and  subdivided  into  lots  or  plats,  ave- 
nues and  walks,  under  order  of  the  Directors,  and  a  map 
thereof  filed  in  the  office  of  the  Becorder  of  the  coonty 
wherein  the  lands  are  situate;  thereafter,  upon  such 
tefms  and  subject  to  such  conditions  and  restrictions,  to 
be  inserted  in  the  conveyances,  as  the  by-laws  or  Direc- 
tors may  prescribe,  the  Directors  may  sell  and  convey 
the  lots  or  plats  to  purchasers.  All  conveyances  to  be 
executed  under  the  seal  of  the  corporation,  signed  by  the 
President  and  Secretary. 

Stats.  1859,  281,  See.  4. 


Who  are 
raemben 
•ligiblo  to 
vote  and 
bold  office. 


Seo.  609.  Every  person  of  fill  age  who  is  proprietor 
of  a  lot  or  plat  in  the  cemetery  of  the  corporation,  con- 
taining not  less  than  two  hundred  square  feet  of  land,  or, 
if  there  be  more  than  one  proprietor  of  any  such  lot, 
then  such  of  the  proprietors  as  the  majority  of  joint  pro- 
prietors designate,  may,  in  person  or  by  proxy,  oast  one 
vote  at  all  elections  had  by  the  corporation  for  Directors 
or  any  other  purpose,  and  is  eligible  to  any  office  of  the 
corporation.  At  each  annual  meeting  or  election,  the 
Directors  must  make  a  report  to  the  proprietors  of  al 
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their  doings,  managemeDt  and  condition  of  the  property 
and  concerns  of  the  corporation. 

Stats.  1859,  281,  Seo.  5. 

Sec.  610.     Such  corporations  may  hold  personal  prop-  May  hold 
erty  to  an*  amount  not  exceeding  five  thousand  dollars,  in  property,  to 
addition  to  the  surplus  remaining  from  the  sales  of  lots  or 
plats  after  payments  of  all  bonds  issued  for  the  purchase 
of  cemetery  lands  and  interest  thereon.    Such  surplus 
must  be  disposed  of  in  the  following  manner  : 

1.  Iq  the  impmvement,  embellishment  and  presQrva-  how 
tion  of  the  cemetery,  and  paying  incidental  expenses  of  ^^■p*'*^**' 
the  corporation. 

2.  By  relieving  the  distressed  members  of  the  corpora- 
tion and  others,  and  for  other  charitable  purposes. 

3.  By  donating  it  to  any  board  of  relief  established  by 
BQch  corporations. 

StAts.  1859,  281,  Seo.  4 ;  1864,  12,  Sec.  1. 

Sbc.  611.    Such  corporations  may  issue  the  bonds  there-  Mayiisue 

^    ,  .  .  ,.  1  bonds  to  pay 

of,  bearing  interest  not  exceeding  twelve  per  cent,  per  forgroi^dB. 
annum,  for  the  purchase  of  lands  for  their  cemeteries,  to 
the  payment  of  which  at  least  sixty  per  cent,  of  the  pro-  proceeds  of 
coeds  of  sales  of  lots  and  plats,  or  other  proceeds  of  the  dispas^^^. 
corporation,  must  be  applied  every  three  months,  until 
the  bonds  and  interest  thereon  are  fully  paid,  the  residue 
or  surplus  of  such  proceeds  to  be  used  and  disposed  of  as 
provided  in  the  preceding  section. 

Stata.  1869,  281,  Seo.  7 ;  1864,  12,  Seo.  1. 

Seo.  612.    Cemetery  corporations  may  take  and  hold  May  take 
any  property,  or  use  the  income  thereof,  bequeathed,  property  or 
donated  or  given  in  trust  to  them  for  the  specific  pur-  thereo(;how. 
pose  of  embellishing  or  improving  the  grounds,  avenues 
or  superstructures  of  their  cemeteries,  or  for  the  erection, 
preservation  or  repair  of  monuments  therein,  or  for  any 
other  purpose  or  design  consistent  with  the  objects  of  the 
corporation. 

Stats.  1859,  281,  Sec.  9. 

Sec.  613.    Wheuever  an  interment  is  made  in  any  lot  interments 
or  plat  transferred  to  individual  owners  by  the  corpora-  effect  thereof 
tion,  the  same  thereby  becomes  forever  inalienable,  and 
descends  in  regular  line  of  succession  to  the  heirs  at  law 
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Traniferof 
right  only 
made,  how. 


Lotownera 
prerloasto 

Knrchase,  to 
ememben 
of  theoorpo- 
nttioa. 


of  the  owner.  When  there  are  several  owners  of  inter. 
ests  in  such  lot  or  plat,  one  or  more  may  acquire  by  por- 
chase  the  interest  of  others  interested  in  the  fee  simple 
title  thereof;  but  no  one  not  an  owner  acquires  interest 
or  right  of  burial  therein  by  purchase;  nor  must  any  one 
be  buried  in  any  such  lot  or  plat,  not  at  the  time  owning 
an  interest  therein,  or  who  is  not  the  relaiive  of  such 
owner  or  of  his  wife,  except  by  consent  of  all  jointly 
interested. 

Stats.  1859,  281,  See.  11. 

Seo.  614.  When  grounds  purchased  hr  otherwise  ac- 
quired for  cemetery  purposes  has  been  previously  used  as 
a  burial  ground,  those  who  are  lot  owners  at  the  time  of 
the  purchase  are  entitled  to  continue  to  own  the  same, 
and  are  members  of  the  corporation,  with  all  the  privi* 
leges  a  purchase  of  a  lot  from  the  corporation  could  confer. 

Stats.  1859,  281,  Seo.  12. 


TITLE    XIV. 


May  acquire 
andh<4a 
real  estate, 

how  IDQCfa. 


Shall  not 

contract 

debtaor 

liabUitioe 

exceeding 

amount  in 

troaanry. 


AGRICULTURAL  FAIR  CORPORATIONS. 

Section  620.  May  aoquire  and  hold  real  estate,  how  much. 

^   621.  Shall  not  contract  debts  or  liabilities  eJEceeding  amoant  in 
treasury. 
622.  Not  for  profit.    Maj  fix  fee,  etc.,  for  membership. 

Seo.  620.  Agricultural  fair  corporations  may  purchase, 
hold  or  lease  any  quantity  of  land,  not  exceeding  in  the 
aggregate  one  hundred  and  sixty  acres,  with  such  build- 
ings and  improvements  as  may  be  erected  thereon,  and 
may  sell,  lease  or  otherwise  dispose  of  the  same,  at  pleas- 
ure. This  real  estate  must  be  held  for  the  purpose  of 
erecting  buildings  and  other  improvements  thereon,  to 
promote  and  enconnige  agriculture,  horticulture,  mechan- 
ics, manufactures,  stock  raising  and  general  domestic 
industry. 

Stats.  1869, 104,  Sec.  3. 

Seo.  621.  Neither  the  members  of  the  agricultural  fair 
corporation,  nor  the  Directors  thereof,  shall  contract  any 
debts  or  liabilities  in  excess  of  the  amount  of  money  iu 
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• 

le  trcasary  at  the  time  each  debt  or  liability  is  being 
mtracted  ;  but  for  the  purpose  of  paying  for  real  estate, 
ley  may  create  debts  and  liabilities  not  exceeding  five 
loaaand  dollars,  secured  by  mortgage  on  the  property 
the  corporation.  The  parties  contracting  any  debt  or 
kbilitj  in  excess  of  that  by  this  section  authorized,  are 
iraonally  liable  therefor. 

StaAa.  1859, 104,  Sm.  5. 

Sec.  622.    Agricultural  fair  corporations  are  not  con-  Nottbrpront 
[acted  for  profit,  and  have  no  capital  stock  or  income 
ither  than  that  derived  from  charges  to  exhibitors  and 

fbr  membership,  which   charges,  together  with  the  ^^fo^*** 
>rm  of  membership  and  mode  of  acquiring  the  same,  m«nbe«hip 
ittst  be  provided  for  in  their  articles  of  incorporation  or 
'-]aw&    Socb  fees  must  never  be  greater  than  to  raise 
ifBcient  revenue  to  discharge  the  debt  for  real  estate, 
iprovements  thereon,  and  to  defray  the  current  expenses 


stats.  1859, 104,  Sm.  4. 


TITLE    XV. 

GAS   CORPOBATIOKS. 

Sbctios  628.  Corporations  to  obtain  priTilege  from  city  or  town,  and  uie 

meters  proved  by  the  inspector. 

629.  Gas  to  be  supplied  on  written  application.    Damages  for 

refusal. 

630.  Wben  eorporations  may  refuse  to  supply  gas.  ^ 

631.  Portions  of  supply  pipes  to  be  laid  by  the  corporation  and 

by  applicant. 

632.  Agent  of  corporation  may  inspect  meters. 

633.  When  persons  neglect  to  pay,  gas  may  be  shut  olT. 

Sec.  628.  No  corporation  must  supply  any  city  or 
iwn  with  gas,  or  lay  down  mains  or  pipes  for  that  pur- 
in  the  streets. or  alleys  thereof,  without  permission 

»m  the  city  or  town  authorities.  fTor  must  such*corpo- 
ktion  fornish  or  use  any  gas  meter  which  has  not  been 

}ved  and  sealed  by  the  inspector  of  gas  meters. 

StaU.  1863,  047,  Sec.  3. 


{ 

Corpomtlons 
to  obtain 
prlTllege 
Dom  city  or 
town,  end 
use  meters 
proredby 
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Dftmagee  for 
rehin 


m. 


Whencorpo- 
rations  may 
reftue  to 
inipply  gas. 


Seo.  629.  Ou  written  application,  and  payment  of 
daes  for  gas  from  the  owner  or  occupant  thereof,  efei 
gas  corporation  must  furnish  any  building  or  premu 
prepared  with  pipes  to  receive  the  same,  at  do  great 
distance  than  one  hundred  feet  from  a  main,  all 
required  for  lighting  such  building  or  premises.  If« 
the  space  of  ten  days  after  such  application,  the  coi 
tion  refubcs  or  neglects  to  supply  the  gas  as  required/ 
owner  or  occupant  may  recover  from  the  corporation 
sum  of  fifty  dollai*s,  and  for  every  day  such  refusal 
neglect.continues  thereafter,  the  further  sum  of  five 
lars  as  ascertained  damages. 

Stats.  1863,  647,  Se2.  3. 

Sbo.  680.    Gas  corporations  are  not  required  to  fumii 
for  or  affix  to  buildings  or  premises  pipes  and  fittings, 
cept  on  contract,  nor  must  the  owner  or  occupant  appi] 
ing  for  gas  be  refVised  on  the  ground  that  a  former  owi 
or  occupant  is  in  arrears  for  gas,  unless  he  has 
with  such  former  owner  or  occupant  to  pay  the  same 
refuses  or  neglects  to  do  so.    No  corporation  is  requii 
to  lay  service  pipe  where  serious  obstacles  exist  to  layii 
it,  unless  the  applicant,  if  required,  deposits  id  advi 
with  the  corporation,  a  sum  of  money  sufficient  to 
the  cost  of  laying  the  pipes  and  fittings  and  fixtures 
using  gas  on  the  premises  and  in  the  building  to  be 
plied. 

Stats.  1868,  647,  Seo.  5. 


poruonsof        Seo.  631.    All  gas  corporations  must  lay  supply  pi^ 

tobeiald^  Connecting  any  building  or  premises  with  the  main,  for 

tion  ttS^by'  distance  of  one  hundred  feet,  if  so  far  distant,  at  the 

applicant,  ^q^qq  ^f  i^e  corporatiou.    The  applicant  for  gns 

lay  the  pipe  from  the  end  of  the  one  hundred  feot  to  si 
portions  of  the  buildings  or  premises  as  desired^  at 
own  expense. 

[New  leotion.] 

^gjntof  Sec, 632.    Any  agent  of  a  gas  corporation  ezhibiiii 

may  Inspect    wnttcu  authorit^',  siffued  by  the  President  or  8ecre( 
thereof  for  such   purpose,  may  enter  any   building 
premises  lighted  with  gas  supplied  by  such  corporal 
to  inspect  the  gas  meters  therein,  to  ascertain  the  qui 
tity  of  gas  supplied  or  consumed.     Every  owner  or  o< 
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^t  of  such  buildings  wbo  hinders  or  prevents  ^nch 
j^trj  or  inspection  niust  pay  to  the  corporation  the  sum 
iif  fiftj  dollars  us  ascertained  damages. 

SteU.  1S63,  647,  Sec.  6. 

Seo.  633.    All  ficas  corporations  may  shut  off  the  sup-  when  per. 

2.  «  ,  1  i»  ;        ■OMIMfglect 

Of  «is  from  any  person  who  neglects  or  reiases  to  topay,  gw 

i»        •  I.     t  1  «  A  '  may  be  iihut 

ly  for  the  gas  supplied,  or  the  rent  for  any  meter,  pipes  oir. 
fittings  provided  by  the  corporation  as  required  bj'  his 
ion  tract;  and  for  the  purpose  of  shutting  off  the  gas  in 
Inch  case,  any  eroployd  of  the  corporation  may  enter  the 
ooiiding  or  premises  of  such  person,  between  the  hours  of  • 
eight  o'clock  in  the  forenoon  and  six  o'clock  in  the  after- 
noon of  any  day,  and  remove  therefro  r.  any  property  of 
^tbe  corporation  used  in  supplying  gas. 

SUts.  1863,  647,  Seo.  7. 


TITLE    XVI. 

LAND  AND  BUILDING  CORPORATIONS. 

Sicnov  639.  How  organised. 

640.  May  borrow  money. 

641.  Powers  and  object  of  the  corporation. 

642.  May  insure  the  livee  of  members  and  debtors. 

643.  What  real  estate  may  be  owned  at  any  one  time. 

644.  What  the  by-laws  may  proride. 

645.  Secretary  must  make  annual  statement,  and  publish  same. 

646.  Liability  of  shareholders  for  debtii. 

647.  Consolidation  and  transfer  of  corporation  business  and  prop- 
erty. 

648.  Married  women  and  minors. 

Sec.  639.  Corporations  organized  under  Suhd.  11  of  How 
Sec.  286,  may  raise  funds  in  shares  not  exceeding  two 
hondred  dollars  each,  payable  in  periodical  instalments, 
to  enable  any  meuiber  to  receive  therefrom  an  advance  of 
bis  shares,  upon  security  by  mortgage  or  other  convey- 
ioce  of  real  estate.    Such  bodies  are  known  as  laud  and 

ilding  corporations,  and  may  be  organized  with  or  with- 
a  capital  stock. 

Stats.  1861,  567,  Sec.  1. 

'■Sic.  640.    Any  such  corporation  may  borrow  money   Mavumw 
wthe  purpose  of  carrying  out  its  objects,  and  may  give  "*"""^' 
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as  secarity  therefor  its  shares  or  mortgage  npon  its  rei|; 
estate. 

Stat«.  1861,  567,  Seo.  5 ;  1869-70,  474,  Seo.  1. 

Seo.  641.  Any  such  corporation  may  purchase  reil- 
estate  and  erect  buildings  for  its  members,  and  mato 
loans  or  advances  to  its  members  for  the  parpoae  of  aid* 
ing  them  in  acquiring  real  estate,  making  improvementt 
thereon  and  removing  encumbrances  therefrom;  suchcoi^: 
poration  to  be  secured  therefor  in  manner  provided  in  tto 
preceding*6ection,  until  the  amount  or  value  of  the  shares^ 
so  loaned  or  advanced  are  fully  repaid  to  such  corpora* ; 
tion,  with  the  interest  thereon,  and  all  fines  or  other  ittj- 
ments  incurred  in  respect  thereof. 

Stats.  1861,  567,  Sec8.  5-18. 

Seo.  642,  Such  corporation  may  insure,  in  some  life 
insurance  company  incorporated  under  the  laws  of  tbi9 
Stat6,  the  lives  of  its  members  and  debtors,  for  the  beoo- 
fit  of  the  corporation  and  of  the  families  or  legal  repre* 
sentatives  of  such  decedent  shareholders. 

[New  section.] 

Sec.  648.  Any  such  corporation  may  purchase,  hold 
and  convey  real  estate,  as  follows : 

1.  The  lot  and  building  in  which  the  business  of  th« 
corporation  is  carried  on,  the  cost  of  which  must  nol 
exceed  one  hundred  thousand  dollars. 

2.  Such  as  may  from  time  to  time  be  necessary  to  Rop- 
pi}'  the  wants  of  its  members,  the  cost  of  which,  held 
unallotted  to  the  members  thereof  at  any  one  time,  moai 
not  exceed  the  sum  of  one  hundred  thousand  dollars. 

3.  Such  as  shall  have  been  mortgaged,  pledged  or  con* 
veyed  to  it  in  trust,  for  its  benefit,  for  money  advanced, 
or  to  secure  the  purchase  price  thereof  in  pursuance  of 
the  regular  busitiess  of  the  corporation. 

Stats.  1868, 199  ;  "  Savings  and  Loan  Corporations,*'  Se& 
184. 

Sec.  644.  The  by-laws  of  such  corporations  must  spec- 
ify the  amount  of  the  periodical  subscriptions  or  pat- 
ments  to  be  made  by  each  member  to  the  funds  thereof^ 
the  time  and  manner  in  which  such  payments  are  to  be 
made;  the  fines  and  forfeiture  for  default;  the  time  and 
manner  of  election  of  Directors  and  other  officers,  and 
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leir  ternris  of  office;  the  manner  in  which  the  real  estate 
lajr  be   distriboted,  allotted  or  sold  to  its  members;  the 
[erms  and  condi lions  upon  which  advances  may  be  made 
its   members  and  by  them  repaid  to  the  corporation; 
[he  manner  in  which  a  person  may  become  and  cease  to 
a    member;   the  conditions  on  which  members  may 
itbdra^ir  from  the  corporation,  and  provide  for  the  pay- 
tent  to  vrithdrawing  members  of  the  sams  of  money  due 
them    arising  from  subscriptions  or  payments  to  the 
^nnds   thereof,  and  the  proportion  of  profits  sach  with- 
itwini^    members  may  receive  on  withdrawal;  but  no 
lember  can  withdraw  from  the  corporation  within  twelve 
lonths  from  the  date  of  becoming  a  member. 

guts.  1861,  567,  Seo.  2;  1861,  667,  Seo.  19;  1867-8,  639/ 
860.  1. 

S£C.    645.     The  Secretary  of  any  such  corporation  mast,  secretary 

1  1       >  I  •  Ml  must  make 

^nce    in    each  year  during  the  existence  of  the  corpora-  annual 
jtion,  prepare  a  full  and  explicit  statement  of  the  financial  In/pSabiish 
faffi&irs    thereof,  comprising  a  balance  shoet,  statements  of  **™*' 
Irecseipta  and  expenditures,  profit  and  loss,  and  assets  and 
jliabilities,   which  must  be  audited  and  verified   by  two 
competent  persons  (not  Directors),  elected  by  the  general 
lyody  of  shareholders,  and  be  countersigned  by  the  Presi- 
dent and   Secretary.    A  copy  of  such  statement  must  be 
printed    and   circulated   among  the  members,  and   pub- 
lishecl  for  one  week  immedia{rely  after  the  annual  general 
naeeting  of  the  corporation,  in  one  or  more  newspapers 
pabliahed  daily, or  four  weeks  in  one  or  more  newspapers 
published  weekly,  in  the 'town  or  city  where  the  principal 
office  18  located. 

StaU.  1861,  667,  Seo.  9. 

Sko.    646.     Every  present  and  past  member  of  such   LUbiutyof 
corporation  is  personally  liable  for  such  proportion  of  for  debts. 
all   ita  debts  and  liabilities  as  the  number  of  shares  sub- 
scribed by  him  bears  to  the  whole  number  of  subscribed 
gl^ares  ;  bat  no  past  member  is  liable  for  such  contribution 
If  more  than  one  year  has  elapsed  since  he  ceased  to  be  a 
member   before  suit  is  commenced,  nor  for  any  debt  or 
liabitit^y  contracted  after  the  time  at  which  he  ceased  to 
he  a  member,  nor  unless  it  appears  to  the  Court  that  the 
existini;   members  are  unable  to  satisfy  such  debts. and 
liabilitieB ;  nor  must  any  contribution  be  required  from 


IcO  CIVIL  CODE. 

any  member  or  past  member,  exceeding  the  amount  ui 
paid  on  the  shares  in  respect  of  wbicb  he  is  liable. 

SUt8.  1861,  667,  Sec.  10. 

comoiida.         Sic.  647.     Any  two  or  more  such  corporations  may 
tmnsfer  of     Unite  and  become  incorporated  in  one  body,  with  or  wiHi- 
bvSne«aaad  out  any  dissolution  or  divison  of  the  funds  of  such  corpo»| 
property.       ^ation  or  either  of  them;  or  any  such  corporation  majr 
transfer  its  engagements,  funds  and  property  to  any  other | 
such  corporation,  upon  such  terms  as  may  be  agreed  opom 
by  two- thirds  of  the  members  of  each  of  such  bodies  pres- 
ent at  general  meetings  of  the  members,  convened  €or 
the  purpose,  by  notice  stating  the  object  of  the  meeting; 
4sent  through  the  Post-office  to  every  member,  and  bjr 
general  notice,  published  in  some  daily  newspaper  at  least 
^   one  weels,  or  weekly  newspaper  at  least  two  weeks,  pub- 
lished at  the  place  where  the  principal  business  of  the 
corporations  is  carried  on ;  but  no  such  transfer  shall  pre- 
judice any  right  of  any  creditor  of  the  corporation  trans- 
ferring. 

NoTB. — Copy  of  a  bUI  pending  in  the  Engtiah  Pttrim- 
ment. 


Mnnied 
women  and 
minora.  • 


Seo.  648.  Married  women  and  minors  may  be  admit- 
ted as  members  and  may  take  and  hold  shares  in  sach 
corporations,  and  may  execute  all  necessary  instruments 
and  give  all  necessary  acquittances,  and  sell  and  transfer 
their  shares,  in  like  manner  as  other  members. 

StaU.  1861,  667,  See.  6. 

NoTB. — The  last  Title  of  this  Part  was  prepared  aad  pt«- 
sented  to  us  by  Mr.  H.  B.  Congdon,  of  the  San  Fraaeisee 
Co-operatire  Land  and  Building  Assooiation,  after  the  sal^- 
ject  of  "  Corporations  "  had  been  prepared^-printed  oB«e» 
and  resubmitted  with  amendments  fur  a  final  printing.  We 
had  not  the  time  to  give  this  particular  subjeet  the  aCtea- 
tion  its  importance  demands,  and  therefore  report  it  for  e<a> 
sideration  without  reeommendatioo. 


NOTB. 

The  latest  legislation  declaring  and  defining  the  objects  and  pnrpoees  for 
which  corporations  might  be  formed,  as  well  as  providing  for  their  govcn- 
ment,  made  them  subject  alone  to  the  few  crude  provisions  of  the  terwal 
Acts,  aad  expressly  declared  that  such  corporations  should  not  be  subject  to 
the  general  laws  upon  the  subject  This  is  calculated  to  awaken  the  minds  of 
all  to  a  growing  evil  alluded  to  at  some  length  in  note  to  Sec.  286.    We  give 
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>w  Um  title  and  first  seetiom  of  two  Acts  passed  at  the  leuion  of  1860-70, 
Bh€^^  how  indeterminate  are  the  objects  and  purposes  for  which  corpora- 
motboiised  to  be  formed,  Til : 


'Am  ^d  U>  j9»oviti^  for  tke/ormation  of  eorporationt  /or  the  aeeumulation  of 
ymrn^rn  «nt«l  mweimgm^  and  the  direct  promotioH  of  maHu/cicturing  and  meehcmie 
oxtey  uffncmitmrm  amd  tniuing, 

**  Sbctiow   1.      Corporations  for  the  purpose  of  aggregating  the  ftinds  and 
wrings  of  tlie  members  thereof  and  others,  and  preserving  and  investing  the 
le  for  thetr  oommon  benefit,  so  as  to  directly  promote  the  establishment 
nereaee  of  manofaoturing  and  mechanical  industry,  mining  and  agricul- 
in  tbe  Stsute  of  California,  may  be  formed  according  to  the  prorisions  of 
\\m  Aet ;  suad  such  corporatioDs,  and  the  members  and  stockholders  thereof, 
tl  be  subject  to  all  the  conditions  and  liabilities  herein  imposed,  and  none 
(Stats.  1869-70,523.) 


•  r 


*m€ 


Tkls  Aet,  having  a  rery  indefinite  object  expressed  in  its  title,  seems  to 
;  intended  to  allow  all  corporations  which  may,  by  possible  construe- 
I,  he  indnded  in  Its  title,  to  loan  money;  and  provides  a  scale  of  prefer- 
in  mcLkinf;  their  loans.    This  will  be  apparent  on  examining  the  Act. 

Ae<  U»  pr<»vidM  for  the  /ormaHou  of  corporation*  for  certain  purpoeee. 

■CTXOM   1.      Corporations  for  any  trading,  manufacturing,  mechanical,  or 
lawful  hnsinosa  or  purpose,  may  be  formed  under  the  provisions  of  this 
such  eorpormtions  and  its  members  to  be  subject  to  the  duties,  condi- 
d  liabilities  herein  imposed,  and  no  others."    (Stats.  1860^0, 822.) 


Itio 

If  the  Aet  of  1863,  as  amended  in  1854,  commented  on  in  the  case  of  Van- 
daU  ws.  South  San  Francisco  Dock  and  Wharf  Company,  is  obnoxious  to  the 
ebjeetton  of  the  learned  Judge  rendering  the  decision,  then  how  much  more 

are  these  two  Acts.    The  provisions  of  these  two  Acts  are  not 
farther  than  some  of  the  restriotive  features. 

section  of  Part  IV  is  in  the  exact  language  of  the  original.  All 
condensed  and  made  to  conform  to  the  decisions  of  the  Supreme 
id  when  possible,  one  has  been  made  to  perform  the  oiBce  of  many, 
e  complete  to  all  statutes  from  which  sections  are  drawn,  and  it 
will  he  ol»flerTed  that  they  are  numerous.  The  main  features  of  our  present 
appliesble  to  special  corporations  have  been  retained  ;  some  of  minor 
iportanee  are  omitted  as  unnecessary.  Tit.  I  is  applicable  to  all  corpora- 
tiotts*  and  eoatalns  ample  provisions  for  their  organization  and  government. 
AH  special  provisions  are  contained  in  the  succeeding  Titles.  There  are  sev- 
pa^es  of  Hitteirs  closely  printed  work  devoted  to  the  subject  of  cor- 
;  besides,  the  Statutes  of  1866-6, 1867-8  and  1869-70  contain  about 
f^rty  pa^es  more  on  this  subject,  all  of  which  are  condensed  and  so  refined 
tJ^mJtt  if  printed  in  the  same  manner,  this  work  would  not  occupy  more  than 
oBe-thixti  the  spaoe. 

When  rsferenoe  is  made  to  the  page  of  a  statute,  giving  its  date,  it  is  more 
frequently  the  one  containing  the  title  of  the  Act ;  but  sometimes  it  is  the 
on  which  the  section  is  found. 


/ 


DIVISION    SECOND. 


Part    I.  PROPERTY  IN  GENERAL. 

II.  REAL  OR  IMMOVABLE  PROPERTY. 

III.  PERSONAL  OR  MOVABLE  PROPERTY. 

IV.  ACQUISITION  OF  PROPERTY. 
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PART  I. 

PROPERTY  IX  GENERAL. 

Title    I.  Nature  of  Propbrtt. 
II.  Ownership. 
III.  General  Definitions. 


TITLE    I- 


NATURE  OF  PROPBRTT. 

Sectioh  654.  Property,  what. 

055.  In  what  property  may  exist. 

056.  Wild  animals. 

657.  Real  and  personal. 

658.  Real  property. 

659.  Land. 

•  « 

660.  Fixtures. 

061.  Appartenanoes. 
662.  Property  in  mines. 
668.  Personal  property. 

Sbg.  654.    The  ownersbip  of  a  thing  is  the  right  of  one  Prcpertj. 
or  more  persons  to  possess  and  ase  it  to  the  exclusion  of  ^^*' 
oihers.    In  this  Code,  the  thing  of  which  there  may  be 
ownership  is  called  property. 

N.  T.  C.  C,  See.  159. 

Sec.  655.    There  may  be  ownership  of  all  inanimate  in  what 
things  which  are  capable  of  appropriation  or  of  manual  Si^ML. 
delivery;  of  all  domestic  animals;  of  all  obligations;  of 
an  eh  products  of  labor  or  sicill,  as  the  composition  of  an 
author,  the  good  will  of  a  business,  trade   marks  and 
signs^  and  of  rights  created  or  granted  by  statute. 

N.  T.  C.  C,  Seo.  160. 

Sec.  656.     Animals  wild  by  nature  are  the  subjects  of  wild 
ownership  while  living  only  when  on  the  land  of  the  per-  •""••- 
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son  claiming  them,  or  when  tamed,  or  taken  and  held  in 
possession,  or  disabled  and  immediately  pursued. 

N.  T.  C.  C,  Sec.  161. 


ReftI  and 
penooal. 


R«al 
property. 


Seo.  657.     Property  is  either — 

1.  Real  or  immovable ;  or,  ^ 

2.  Personal  or  movable. 

N.  T.  C.  C,  Seo.  162. 

Sbo.  658.    Eeal  or  immovable  property  consists  Df- 

1.  Land. 

2.  That  which  is  affixed  to  land. 

8.  That  which  is  incidental  or  appurtenant  to  land. 
4.  Mines  and  mining  claims. 

N.  T.  C.  C,  Sec.  163. 
Note. — Subd.  4  ia  Dew. 


Land. 


yixtures. 


Sec.  659.  Land  is  the  solid  material  of  the  earth,  what- 
ever may  be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock  or  other  substance. 

N.  T.  C.  C,  See.  164. 

Seo.  660.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of  trees, 
vines  or  shrubs;  or  imbedded  in  it,  as  in  the  case  of  walls; 
or  permanently  resting  upon  it,  as  in  the  case  of  build- 
ings ;  or  permanently  attached  to  what  is  thus  perma- 
nent, as  by  means  of  nails,  bolts  or  screws. 

N.  T.  0.  C,  Seo.  165. 

Note. — By  California  and  Nevada  deoidons  thia  role  has 
been  a  little  modified,  ao  aa  to  make  the  qaeation  of  fixtures 
depend  aomewhat  upon  the  intent  or  purposes  of  the  perty 
in  erecting  baildings  for  temporary  use.  It  is  thought  best, 
howerer,  to  preaerve  the  common  law  rulea  in  terms  as  eon- 
tained  in  this  section. 


Appurte* 
nances. 


Seo.  ('61.  A  thing  is  deemed  to  be  incidental  or  aprnr- 
tenant  to  land  when  it  is  by  right  ased  with  the  land  for 
its  benefit,  as  in  the  case  of  a  way,  or  water  course,  or  of 
a  passage  for  light,  air  or  heat  from  or  across  the  land  of 
another. 

N.  T.  0.  C,  Seo.  166. 
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Sac.  662.     Properly  in  mines  is  real  property,  whether  property  lu 
held  by  Jetters  patent,  transfer,  occapanoy  or  under  min- 
ing rules  and  customs. 

[New  Motion.]  SUts.  1860, 175. 

Sec.  663.     Every  kind  of  property  that  is  not  real  is  penonai 
pereonal.  '  "  p~p"''^- 

N.  Y.  C.  C,  See.  167. 


TITLE    II. 

OWNERSHIP. 

Chapter    I.  OWNERS. 

II.  MODIFICATIONS  OP  OWNERSHIP. 

III.  RIGHTS  OF  OWNERS. 

IV.  TERMINATION  OF  OWNERSHIP. 


CHAPTER  I. 

OWNERS. 


Bbctioh  669.  Owner. 

670.  Property  of  the  State. 

671.  Who  may  own  property. 

672.  Aliens  inheriting^  mast  claim  within  five  years. 

Sbc.  669.     All  property  has  an  owner,  whether  that  o^ner. 
owner  is  the  State,  and  the  property  public,  or  the  owner 
an  individual,  and  the  property  private.     The  State  may 
also  hold  property  as  a  private  proprietor. 

N.  Y.  0.  C,  Soo.  168. 

Sec.  670.  The  Stale  is  the  owner  of  all  land  below  Property  ot 
hi^h  water  mark  bordering  upon  tide  water;  of  all  land 
below  the  water  of  a  lake  or  stream  which  constitutes  an 
exterior  boundary  of  the  State;  of  all  property  lawfully 
appropriated  by  it  to  its  own  use;  of  all  property  dedi- 
cated to  the  State,  and  of  all  property  of  which  there  is 
DO  other  owner. 

N.  Y.  C.  C,  Sec.  169. 
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whom^y  Sio.  671.     Any  person,  whether  citizen  or  alien,  may 

«rt7.  take  and  hold  property,  real  or  personal. 


N.  T.  C.  C,  Seo.  170 ;  ConsU,  Art  I,  Seo.  17 ; 

ail  V8.  Eenty  2  Cat.,  558 ;  Attorney-Qenenl  ts.  FoI- 
Bom,  5  CaL,  373 ;  Sumssen  vs.  Bofer,  6  Cal.,  250 ; 
Korrii  tb.  Hoyt,  18  Cal.,  217  ,*  Farreli  vs.  Bnrigfat, 
12  Gal.,  450 ;  State  of  Califoniia  tb.  Rogen,  IS  CmL, 
159. 

AUeoB  in-         Sec.  672.    If  a  non-resident  alien  takes  by  snccession. 

h«rlting,  '^ 

nraatcuim     ho  must  appear  and  claim  the  property  within  five  years 
7«an.  from  the  time  of  succession,  or  be  barred.    The  property 

in  SQC&  case  is  disposed  of  as  provided  in  Tit.  VIII,  Part 

III,  Code  of  Civil  Procedure. 

SUtB.  1856,  187 ;  People  vs.  Rogers,  13  Cal.,  159. 


CHAPTER  11. 

MODIFICATIONS  OF  OWNERSHIP. 

Articlb    L  Interbsts  »  Propbrty. 
ii.  comditioms  op  owvbrbhip. 

III.  Rbstraists  upon  Alibmation. 

IV.  Accumulations. 


ARTICLE  L 

1NTBRBST8   IN  PROPBRTY. 

Srction  678.  Ownership,  abBolnte  or  qualified. 

679.  When  absolute. 

680.  When  qualified. 

681.  Sereral  ownership,  what. 

682.  Ownership  of  several  persons. 

683.  Joint  interest,  what 

684.  Partnership  interest,  what. 

685.  Interest  in  common,  whaL 
686«  What  interests  are  in  oommon. 

687.  Community  property. 

688.  Interests  as  to  time. 

689.  Present  interest,  what 
'  600.  Future  interest,  what. 

691.  Perpetual  interest,  what 

692.  Limited  interest,  what. 
698.  Kinds  of  future  interests. 
69i.  Vested  interestt. 

695.  Contingent  interests. 
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Ownenhip, 
abtolato  or 
qualified. 


When 
qualified. 


Sbction  096.  Two  or  more  fvtar«  iDtereata. 

9 

697.  Certain  fatare  interesta  not  to  be  Toid. 

698.  Posthnmons  children. 

699.  QiMlities  of  expectant  estates. 

700.  Same. 

701.  Interesta  in  real  property. 
703.  Same. 
70S.  What  fotnre  interests  are  iMOgniied. 

Sec.  678.    The  ownership  of  property  is  either — 

1.  Absolute;  or, 

2.  Qoalified. 

N.  T.  0.  C,  Sec.  171. 

Sec.  679.     The  ownership  o^  property  is  absolute  when  JJU?**^ 
a  single  person  has  the  absolate  dominion  over  it,  and 
may  use  it  or  dispose  of  it  according  to  his  pleasare,  sub- 
ject only  to  general  laws. 

Thus  the  use  of  gunpowder  is  restricted  by  general  laws, 
bat  its  ownership  may  nevertheless  be  justly  called  absolate. 

N.  T.  C.  C,  See.  172. 

Sec.  680.    The  ownership  of  property  is  qualified — 

1.  When  it  is  shared  with  one  or  more  persons. 

2.  When  the  time  of  enjoyment  is  deferred  or  limited. 

3.  When  the  nse  is  restricted. 

N.  T.  C.  C,  Sec.  178. 

Sec  681.  The  ownership  of  property  by  a  single  per-  gevena 
SOD  is  designated  as  a  sole  or  several  ownership.  ^^"  ^' 

N.  T.  C.  C,  Sec.  174. 

Sec.  682.    The  ownership  of  property  by  several  per- 
sons is  either — 

1.  Of  joint  interests. 

2.  Of  partnership  interests. 
3   Of  interests  in  common. 

4.  Of  community  interest  of  husband  and  wife. 

N.  Y.  C.  C,  See.  176. 

Sec.  683.    A  joint  interest  is  one  owned  by  several  per-  f^^°^^ 
SODS  in  equal  shares,  by  a  title  created  By  a  single  will  or  ^^at. 
transfer  which  confers  a  right  of  survivorship. 

This  provision  is  intended  to  eonfine  the  right  of  surri- 
▼otship  to  cases  in  which  its  creation  was  clearly  intended. 

N.  Y.  0.  C,  Sec.  176;  Stats.  1855,  171,  Sec.  1;  Dewey 
vs.  Lambier,  7  Cal.,  347  ;  Bowen  ts.  May,  12  Cal., 
351. 


Ownership 
of  seTeial  ' 
personi. 
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Partoenihfp        Seo.  684.    A  partnership  iDterost  is  one  owned  by  sev- 
what.   '        eral  persons,  in  partnership,  for  partnership  purposes. 

N.  Y.  C.  C,  Seo.  177. 


Ssc.  685.     An  interest  in  common  is  one  owned  by  sev- 


Interest  in 
common ) 

what.  eral  persons,  not  in  joint  ownership  or  partnership. 


What 

interests  are 
in  common. 


Community 
property. 


Interests  as 
to  time. 


Present 

interest, 

what. 


Futnre 

interest, 

what. 


N.  Y.  C.  C,  Sec.  178. 

Sec.  686.  Every  interest  created  in  favor  of  several 
persons  in  their  own  right  is  an  interest  in  common, 
unless  acquired  by  them  in  partnership,  for  partnership 
purposes,  or  unless  declared  in  its  creation,  expressly  or 
by  necessary  implication,  to  bo  a  joint  interest,  with  a 
right  of  survivorship,  or  unless  acquired  as  community 
property. 

N.  Y.  C.  C,  See.  179;  Stats.  1855,  171,  See.  1. 

Seo.  687.  Community  property  is  property  acquired 
by  husband  and  wife,  or  either,  after  marriage,  when  not 
acquired  as  the  separate  property  of  either  or  as  common 
or  joint  property  of  both. 

[New  sectiOQ.]  CiyU  Code  of  Lonulana,  370|  Art.  237. 

Note. — The  eoidlnanity  property  eonsists  of  the  profits  of 
aU  the  effects  of  which  the  husband  hss  the  admioietration 
and  enjoyment,  either  of  right  or  in  fact,  or  the  prodnoe  of 
the  reciprocal  industry  and  labor  of  both  husband  and  wife, 
and  of  the  estates  which  they  may  acquire  during  the  mar- 
riage, either  by  donations  made  jointly  to  them  both,  or  bj 
purchase,  or  in  any  other  similar  way,  even  although  the 
purchase  be  only  in  the  name  of  one  of  the  two  and  not  of 
both,  because  in  that  case  the  period  of  time  when  the  pur- 
chase is  made  is  alone  attended  to,  and  not  the  person  who 
made  the  purchase. 

Sec.  688.     In  respect  to  the  time  of  enjoj'ment, /an 
interest  in  property  is  either — 
1.  Present  or  future;  and, 
^.  Perpetual  or  limited. 

N.  Y.  C.  C,  Sec.  180. 

Sec.  689.  A  present  interest  entitles  the  owner  to  the 
immediate  possession  of  the  property. 

N.  Y.  C.  C,  Sec.  181. 

Sec.  690.  A  future  interest  entitles  the  owner  to  the 
possession  of  the  property  only  at  a  future  period. 

N.  Y.  C.  C,  See.  182. 
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8so.  691.    A  perpetual  interest  has  a  duration  eqnal  PerpetMi 
to  that  of  the  property.  what. 

N.  T.  C.  C,  Seo.  183. 

Sbo.  692.     A  limited  interest  has  a  duration  less  than   limited 
that  of  the  property.  what. 

N.  T.  0.  0.,  See.  184. 

Seo.  698.     A  fatnre  interest  is  either —  Kindt  of 

1.  Vested;  or,  iiit««rt^ 

2.  Contingent. 

N.  T.  C.  C,  See.  185. 

Ssa  694.     A  fatare  interest  is  vested,  when  there  is  a  v«rted 
person  in  being  who  would  have  a  right,  defeasible  or 
indefeasible,  to  the  immediate  possession  of  the  property, 
upon  the  ceasing  of  the  intermediate  or  precedent  in- 
terest 

M.  X.  C.  C.f  Sec  18o. 

Sec.  695.     A  future  interest  is  contingent,  whilst  the  ContioKent 
person  in  whom,  or  the  event  upon  which,  it  is  limited 
to  take  effect,  remains  uncertain. 

N.  Y.  C.  C,  Sec.  187. 

Sic.  696.     Two  or  more  future  interests  may  be  created  Two  or  more 
to  take  effect  in  the  alternative,  so  that  if  the  first  in  order  intereeta. 
fails  to  vest,  the  next  in  succession  shall  be  substituted  for 
it,  and  take  effect  accordingly. 

N.  T.  C.  C,  Seo.  188. 

Sko.  697.     A  future  interest  is  not  void  merely  because  certain 
of  the  improbability  of  the  contingency  on  which  it  is  fotweLtanot 
limited  to  take  effect.  ^  ^  ^'^' 

N.  y.  C.  C,  Sec.  189. 

Sec.  698.     When  a  future  interest  is  limited  to  succes-  poaUraoKraa 
Bore,  heirs,  issue  or  children,  posthumous  children  are  *''*"*'"°- 
entitled  to  take  in  the  same  manner  as  if  living  at  the 
death  of  their  parent. 

N.  T.  C.  C,  Sec.  100 ;  Stats.  1855, 171,  Sec.  5. 

Seo.  699.    Future  interests  pass  by  succession,  will  and  onaiitiee  of 
transfer,  in  the  same  manner  as  present  interests.  eSatca.^ 

N.  Y.  C.  C,  Sec.  101. 

21 
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Same.* 


interetto 

inrwl 

property. 


tune. 
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Seo.  700.  A  mere  possibility,  such  as  the  ezpectaDcy 
of  an  heir  apparent,  is  not  to  be  deemed  an  interest  of 
any  kind. 

N.  T.  0..C.,  Seo.  192. 

Seo.  701.  In  respect  to  real  or  immovable  property, 
the  interests  mentioned  in  this  chapter  are  denomiDated 
estates,  and  are  specially  named  and  classified  in  Part  II 
of  this  Division. 

N.  T.  C.  C,  Seo.  193. 

Sec  702.  The  names  and  classification  of  interests  in 
real  property  have  only  such  application  to  interests  in 
personal  property  as  is  in  this  Division  of  the  Code  ex- 
pressly provided. 

N.  T.  C.  C,  Seo.  194. 

What  filtnre       Seg.  703.    No  futarc  interest  in  property  is  rocoraised 
reoogDised.     by  the  law,  except  such  as  is  defined  in  this  Division  of 


the  Code. 


N.  Y.  C.  C,  Sec.  195. 


AKTICLE  n. 


KUlDg  the 
time  of 
Hi^Joyinent. 


Conditions. 


coHDmoirB  or  owhbrship. 

Sbction  707.  Fixing  the  time  of  eigoyment. 

708.  Conditions. 

709.  Certain  oonditlonB  precedent,  void. 

710.  Conditioni  restraining  marriage,  void. 

711.  Conditions  restraining  alienation,  void. 

Seo.  707.  The  time  when  the  enjoyment  of  property 
is  to  begin  or  end  may  be  determined  by  computation, 
or  be  made  to  depend  on  events.  In  the  latter  case  the 
enjoyment  is  said  to  be  upon  condition. 

N.  T.  C.  C,  See.  196. 

Seo.  708.  Conditions  are  precedent  or  subsequent. 
The  former  fix  the  beginning,  the  latter  the  ending  of  the 
right. 

N.  Y.  0.  C,  Sec.  197. 


Certain  con* 


Seo.  709.    If  a  condition  precedent  requires  the  per^ 
ced^,^?id.  formance  of  an  act  wrong  of  itself,  the  instraroent  con- 
taining it  is  so  far  void,  and  the  right  cannot  exist.    If  it 
requires  the  performance  of  an  act  not  wrong  of  itsell, 
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bat  otherwise  nnlawfal,  the  instrument  takes  effect  and 
the  condition  ie  void. 

K.  T.  C.  C,  Sec.  i98. 

Sec.  710.      Conditions  imposing  restraints  upon  mar-  conduionf 
riage,  except  upon  the  marriage  of  a  minor,  or  of  the  jnarriagel*^ 
widow  of  the  person  by  whom  the  condition  is  imposed,  ^^^  ' 
are  void;  bat  this  does  not  affect  limitations  where  the 
intent  was  not  to  forbid  marriage  but  only  to  give  the 
use  until  marriage.* 

N.  Y.  C.  C,  Sec.  199. 

Sic.  711.     Conditions  restraining  alienation,  when  re-  CondWomi 

rMtraining 

pQgnant  to  the  interest  created,  are  void.  aiieoauon, 


N.  Y.  C.  0.,  Beo.  200. 


▼old. 


ARTICLE  III. 

RE8TKAIKT8  TPON  ALISVATION. 

Sscnov  715.  How  long  it  may  be  raspended. 

716.  Fature  interests  void,  which  saspend  power  of  alienation. 

717.  Leasee  of  agriooltnral  land,  for  over  ten  years,  void. 

718.  Leasee  of  city  lots,  for  07er  twenty  years,  void. 

Sec.  715.     The  absolute  power  of  alienation  cannot  be  how  long  it 
suspended  by  any  limitation  or  condition  whatever,  for  a  raspeoded. 
longer  period  than  daring  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  the  limitation 
or  condition,  except  in  the  single  case  mentioned  in  Sec. 
772. 

N.  Y.  C.  C,  Sec.  201. 

Sec.  716.     Every  future  interest  is  void  in  its  creation   Fntnre 
which,  by  any  possibility,   may  suspend  the  absolute  void',  wbich 
power  of  alienation  for  a  longer  period  than  is  prescribed  ^wer°of 
in  this  chapter.    Such  power  of  alienation  is  suspended  ***®"*^^"- 
when  there  are  no  persons  in  being  by  whom  an  absolute 
interest  in  possession  can  be  conveyed. 

N.  Y.  C.  C,  Sec.  202. 

Ssc.  717.    No  lease  or  grant  of  agricnltutal  land  for  a  imanof 
longer  period  than  ten  years,  in  which  shall  be  reserved  J£d?fo?'*^ 
any  rent  or  service  of  any  kind,  shall  be  valid.  JSw^^Joid. 

guts.  1851, 169,  Sec.  1 ;  K.  Y.  C.  C,  Sec.  203. 
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Seo.  718.  No  lease  or  grant  of  any  town  or  city  lot, 
for  a  longer  period  than  twenty  years,  in  which  shall  be 
reserved  any  rent  or  service  of  any  kind,  shall  be  valid. 

State.  1861, 169,  Seo.  1 ;  N.  T.  0.  C.  Seo.  303. 


ARTICLE  IV. 


BtopoBiticMiB 
of  inoome. 


ACCUMULATIOVB. 

Section  722.  Dispositions  of  inoome. 

723.  AccumuUtions,  when  void. 
72i.  Aocumalation  of  income. 

725.  Other  direotions,  when  void  in  part. 

726.  Application  of  income  to  support,  etc.,  of  minor. 

Sec.  722.  Dispositions  of  the  income  of  property  to 
accrue  and  to  be  received  at  any  time  subseqaent  to  the 
execution  of  the  instrument  creating  such  disposition, 
are  governed  by  the  rules  prescribed  in  this  Title  in  rela- 
tion to  future  interests. 

N.  Y.  C.  C,  See.  204. 

Aocomaia.        Ssc.  723.    All  directions  for  the  accumulation  of  the 
ToidL*  ^  **    income  of  property,  except  such  as  are  allowed  by  this 
Title,  are  void. 

N.  T.  C.  C,  See.  205. 

Ssc.  724.  An  accumulation  of  the  income  of  property, 
for  the  benefit  of  one  or  more  persons,  may  be  directed 
by  any  will  or  transfer  in  writing,  sufficient  to  pass  the 
property  out  of  which  the  fund  is  to  arise,  as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to 
aiise,  it  must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  the  expiration  of 
their  minority;  or, 

2.  If  such  accumulation  is  directed  to  commence  at 
any  time  subsequent  to  the  creation  of  the  interest  out 
of  which  the  income  is  to  arise,  it  must  commence  within 
the  time  in  this  Title  permitted  for  the  vesting  of  future 
interests,  and  during  the  minority  of  the  beneficiaries, 
and  terminate  at  the  expiration  of  such  minority. 

N.  T.  C.  C,  Sec.  206. 

Other  direc-       Sec.  725.    If,  in  either  of  the  cases  mentioned  in  the 
T^in  pw^  last  section,  the  direction  for  an  accumulation  is  for  a 


AocQiniila* 
tfoa  of  in- 
come. 
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longer  term  than  during  the  minority  of  the  beneficiaries, 
the  dlrectioD  only,  whether  separable  or  not  from  other 
provisioDB  of  the  instrument,  is  void  as  respects  the  time 
beyond  such  minority. 

If .  T.  C.  C,  Sec.  207. 

Sbo.  726.     When  a  minor  for  whose  benefit  an  accnrau-  Appueatton 
lalion  has  been  directed  is  destitute  of  other  sufficient  mipp>rt,etc, 
means  of  support  and  education,  the  proper  Court,  upon 
application,   may  direct  a  suitable  sum  to   be  applied 
thereto  oat  of  the  fund. 

N.  T.  C.  C,  Sec.  208. 


CHAPTER  III. 

RIGHTS   OF  OWNERS. 


Sscnox  732.  Tn crease  of  property. 

733.  In  certain  cases  who  tatitled  to  income  of  property. 

Sec.  732.     The  owner  of  a  thing  owns  also  all  its  pro-  increMeof 

J.J.  "  "^  property. 

dacts  and  accessions. 

N.  Y.  C.  C,  Sec.  209. 

Ssa  783.     When,  in  consequence  of  a  valid  limitation   in  certain 
of  a  fntaro  interest,  there  is  a^uspension  of  the  power  of  ^^i^  to 
alienation  or  of  the  ownership,  during  the  continuation   ^^^yf 
of  which  the  income  is  undisposed  of,  and  no  valid  direc- 
tioD  for  its  accumulation  is  given,  such  income  belongs  to 
the  persons  presumptively  entitled  to  the  next  eventual 
imerest. 

N.  T.  C.  a,  Sec  310. 


CHAPTER  IV. 

TERMINATION  OF  OWNERSHIP. 

Sscnoi  739.  Fatnre  interests,  when  defeated. 

740.  S»me. 

741 .  Ftttare  interests,  when  not  defeated. 
742i  Same. 
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Future  in-         Seo.  739.     A  ftttare  interest,  depending  on  the  contin* 
dofeated.       gencj  of  tbe  death  of  any  person  without  saccessors,  heirs, 
issae  or  children,  is  defeated  by  the  birth  of  a  posthamoos 
child  of  such  person,  capable  of  taking  by  succession. 

N.  T.  0.  C,  Seo.  211 ;'  State.  1855, 171,  Sec  4. 

sam9,  Sbo.  740.     A  future  interest  may  be  defeated  in  any 

manner,  or  by  any  act  or  means,  which  the  party  creat- 
ing such  interest  provided  for  or  authorized  in  the  cret- 
tion  thereof 3  nor  is  a  future  interest,  thus  liable  to  be 
defeated,  to  be  on  that  ground  adjudged  void  in  its  creii- 
tion. 

N.  T.  C.  C,  Seo.  212. 

yutuwin-         Seo.  741.    No  future  interest  can  be  defeated  or  barred 

tore0ta,wh6n  ...  ,  n     t  /»     i       • 

notdefiMtod.  by  any  alienation  or  other  act  of  the  owner  of  the  inter- 
mediate or  precedent  interest,  nor  by  any  destruction  of 
such  precedent  interest  by  forfeiture,  surrender,  merger 
or  otherwise,  except  as  provided  by  the  next  section,  or 
where  a  forfeiture  is  imposed  by  statute  as  a  penalty  for 
the  violation  thereof. 

N.  Y.  C.  C,  See.  213. 

smt.  Sec.  742.     No  future  interest,  valid  in  its  creation,  is 

defeated  by  the  determination  of  the  precedent  interest 
before  the  happening  of  tbe  contingency  on  which  the 
future  interest  is  limited  to  take  effect;  but  should  sach 
contingency  afterwards  happen,  the  future  interest  tftkes 
effect  in  the  same  manner  and  to  the  same  extent  as  if 
the  precedent  interest  had  continued  to  the  same  period. 

N.  Y.  C.  C,  Sec.  2U. 


TITLE    III. 


GBNBRAL  DEFINITIONS. 


SscTioir  743.  Ineome,  what. 

749.  Time  of  oreation,  what. 

Income,  Seo.  748.     The  income  of  property,  as  the  term  is  used 

in  this  Part  of  the  Code,  includes  the  rents  and  profits  of 
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real  property,  the  interest  of  money,  dividends  upon  stock 
a.nd  other  produce  of  personal  property. 

N.  Y.  c.  c,  Sm.  216. 

Sso.  749.     Ihe  delivery  of  the  ^rant,  where  a  limita-  Time  of  en- 
t.ioD,  condition  or  fatnre  interest  is  created  by  grant,  and  *  ®°*  ^  * 
1;he  death  of  the  testator,  where  it  is  created  by  will,  is 
t;o  be  deemed  the  time  of  the  creation  of  the  limitation, 
condition  or  interest,  within  the  meaning  of  this  Part  of 
%he  Code. 

N.  Y.  C.  C,  Sec.  210. 


• 


PART  II. 

REAL  OR  IMMOVABLB  PROPERTY. 

TiTiiS    I  General  Provisions. 

II.  Estates  in  Real  Property. 

III.  Rights  and  Obligations  of  Owners. 

IV.  Uses  and  Trusts.    < 
T.  Powers. 


TITLE    I. 

GENERAL  PROVISIONS. 
SBGTI02V  765.  Real  property,  how  goyerned. 

Sec.  755.    Real  property  within  this  State  is  governed  Real  prop. 
by  the  law  of  this  State.  ^rern^ 

N.  Y.  C.  C,  Sec.  217. 


TITLE    II. 

ESTATES  IN  REAL  PROPERTY. 

Cbaphr    I.  ESTATES  IN  GENERAL. 

IL  TERMINATION  OF  ESTATES. 
III.  SERVITUDES. 


CHAPTER  I. 

ESTATES    IN     GENERAL. 

Sccnox  761.  Enameration  of  estates. 

762.  What  estate  a  fee  simple. 

763.  Conditional  fees  and  estates  tail  abolished. 

22 
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ISDamera* 
tion  of 


What  estate 
a  Tee  simple. 


Section  764. 
705. 
765. 
767. 
768. 
769. 
770. 
771. 
772. 
773. 
774. 
775. 
776. 
777. 
778. 
779. 
780. 
781. 
782. 


Certain  remainders  valid. 

Freeholds.     Chattels  real.    Chattel  interesU. 

Estates  for  life  of  a  third  person,  when  a  freehold,  etc. 

Fa  tare  estates,  what. 

Rerersions. 

Remainders. 

Limitations  of  chattels  real. 

Saspension  by  trast. 

Contingent  remainder  in  fee. 

Remainders,  fatare  and  contingent  estates,  how  ereated. 

Limitation  of  saecessive  estates  for  life. 

Remainder  upon  estates  for  life  of  third  person. 

Same. 

Contingent  remainder  on  a  term  of  years. 

Remainder  of  estates  for  life. 

Remainder  upon  a  contingency. 

Heirs  of  a  tenant  for  life,  when  to  take  as  parehasers. 

Constraotion  of  certain  remainders. 

Effect  of  power  of  appointment. 


Sec.  761.  Estates  in  real  property,  in  respect  to  the 
duration  of  their  enjoyment,  are  either — 

1.  Estates  of  inheritance  or  perpetual  estates. 

2.  Estates  for  life.  ^ 

3.  Estates  for  years ;  or, 

4.  Estates  at  will. 

N.  Y.  C.  C,  Sec.  218. 

Sec.  762.  Every  estate  of  inheritance,  notwithstand- 
ing the  abolition  of  tenures,  continues  to  be  called  a  fee 
simple,  or  fee;  and  every  such  estate,  when  not  defeasi- 
ble or  conditional,  is  called  a  fee  simple  absolute,  or  an 
absolute  fee. 

N.  Y.  C.  C,  Sec.  219. 


Conditioiial 
fees  and 
estates  tan 
abolished. 


Sec.  763.  Conditional  fees  at  Common  Law  and  estates 
tail  under  the  statute  de  donis  are  abolished ;  and  eveiy 
estate  which  would  be  adjudged  a  conditional  fee  at  Com- 
mon Law,  or  a  fee  tail  by  the  statute  de  donis,  is  a  fee 
simple;  and,  if  no  valid  remainder  is  limited  thereon,  is 
a  fee  simple  absolute. 

N.  Y.  0.  C,  See.  220. 

NoTB. — The  words  "  conditional  fd^  at  Common  Law  " 
and  **  fee  tail  by  the  statute  de  d&nit "  are  sabstitated  for 
the  words  **  fee  tail,  according  to  the  law  of  this  State  as 
it  existed  on  the  12th  day  of  Jnly,  1782,''  in  the  New  Terfc 
Ciril  Code. 

It  is  not  certain  whether  oar  Act  adopting  the  Commoa 
Law  inoladed  the  conditional  fee  at  Common  Law  or  itf 
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sucoeasor,  the  fee  tail,  under  the  statute  cU  dani$.  The 
Codes  supersede  both,  and  henoe  both  are  named  as  abol- 
ished. 

Sec.  764.    Where  a  remainder  in  fee  is  limited  upon  certain 

■!  •     ■!        1    remaiuderB 

any  estate,  which  woald  by  the  CommoD  Law  be  adjudged  Taui 
a  coDditioDul  fee,  or  fee  tail,  such  remainder  is  valid  as  a 
contingent  limitation  upon  a  fee,  and  vests  in  possession, 
on  the  death  of  the  first  taker,  without  issue  living  at 
the  time  of  his  death. 

N.  Y.  C.  C,  Sec  221. 

# 

Sko.  765.    Estates  of  inheritance  and  for  life  are  called  rwehoida. 
estates  of  freehold ;  estates  for  years  are  chattels  real ;  Chattels  real 
and  estates  at  will  are  chattel  interests,  but  are  not  liable  Chattel 

'  interests. 

as  such  to  sale  on  execution. 

N.  T.  C.  C,  Sec.  222. 

Seo.  766.    An  estate  during  the  life  of  a  third  person,  ihtateafor 
-whether  limited  to  heirs  or  otherwise,  is  a  freehold  only  person^when 
daring  the  life  of  the  grantee  or  devisee.     After  his  etc. 
death  it  is  a  chattel  real. 

N.  T.  0.  C,  See.  223. 

Sec.  767.    A  future  estate  may  be  limited  by  the  act  of  Future 

*^  estates,  what 

the  party  to  commence  in  possession  at  a  future  day, 
either  without  the  intervention  of  a  precedent  estate,  or 
on  the  termination,  by  lapse  of  time  or  otherwise,  of  a 
precedent  estate  created  at  the  same  time. 

•  N.  Y.  C.  C,  Sec.  224. 

Sec  768.    A  reversion  is  the  residue  of  an  estate  left,  RerersionB. 
by  operation  of  law,  in  the  grantor  or  his  successors,  or 
in  the  successors  of  a  testator,  commencing  in  possession 
on  the  determination  of  a  particular  estate  granted  or 
devised. 

N.  Y.  C.  C,  Seo.  225. 

Sec  769.    When  a  future  estate,  other  than  a  rever-  Remsinders. 
sion,  is  dependent  on  a  precedent  estate,  it  may  be  called 
a  remainder,  and  may  be  created  and  transferred  by  that 
name. 

N.  Y.  C  C,  Seo.  220. 


Sec  770.    The  provisions  of  Tit.  II  of  Part  I  of  this  Limitations 
Division,  relative  to  future  estates,  apply  to  limitations  of  roia. 
chattels  real,  as  well  as  of  freehold  estates,  so  that  the 
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SlupeiiBlon 
bj  trust. 


Oontingent 
renudnder 
in  fee. 


absolute  owDerahip  of  a  term  of  years  cannot  be  sus- 
pended for  a  longer  period  than  the  absolate  power  of 
alienation  can  be  suspended  in  respect  to  a  fee. 

N.  Y.  C.  C,  Seo.  227.  . 

Seo.  771.  The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  exchange  it  for 
other  property  to  be  held  upon  the  same  trust,  or  to  sell 
it  and  reinvest  the  proceeds  to  be  held  upon  the  same 
trust,  is  a  suspension  of  the  power  of  alienation,  within 
the  meaning  of  Sec.  715. 

N.  T.  C.  C,  See.  228. 

Seo.  772.  A  contingent  remainder  in  fee  may  be  cre- 
ated on  a  prior  remainder  in  fee,  to  take  effect  la  the 
event  that  the  persons  to  whom  the  first  remainder  is  lim- 
ited die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency  by  which  the  estate  of  such  persons 
may  be  determined  before  they  attain  majority. 

N.  Y.  C.  C,  Seo.  229. 

Sec  773.  Subject  to  the  rules  of  this  Title,  and  of 
Part  I  of  this  Division,  a  freehold  estate,  as  well  as  a 
chattel  real,  may  be  created  to  commence  at  a  future 
day;  an  estate  for  life  may  bo  created  in  a  term  of  years, 
and  a  remainder  limited  thereon ;  a  remainder  of  a  free- 
hold or  chattel  real,  either  contingent  or  vested,  may  be 
created,  expectant  on  the  determination  of  a  term  of 
years;  and  a  fee  may  be  limited  on  a  fee,  upon  a  contin- 
gency, which,  if  it  should  oocur,  must  happen  within  the 
period  prescribed  in  this  Title. 

N.  Y.  0.  C,  Seo.  230. 

Seo.  774.  Successive  estates  for  life  cannot  be  limited, 
except  to  persons  in  being  at  the  creation  thereof;  and 
where  a  remainder  is  limited  on  more  than  two  successive 
estates  for  life,  all  the  life  estates  subsequent  to  those  of 
the  two  persons  first  entitled  thereto  are  void,  and  upon 
the  death  of  those  persons  the  remainder,  if  valid  in  its 
creation,  takes  effect  in  the  same  manner  'as  if  no  other 
life  estates  had  been  created. 

•  N.  Y.  C.  C,  See.  231. 

v^^^JStetes      Seo.  776.    No  remainder  can  be  created  upon  an  estate 
£idpefMw.  fop  the  life  of  any  other  person  than  the  grantee  or  de- 


Renudnden, 
ftetoreand 
coDtiDgent 
how 


Limitation 
of  raocenlTe 
for 


life. 
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visee  of  &ach  estate,  unless  such  remainder  is  in  fee;  nor 
can  a  remainder  be  created  npon  sach  an  estate  in  a  term 
for  years,  unless  it  is  for  the  whole  residue  of  such  term. 

N.  Y.  0.  C,  Seo.  232. 

Sko.  776.  When  a  remainder  is  created  upon  an  estate  &«&«• 
for  the  life  of  any  other  person  than  the  grantee  or  de- 
^see  thereof,  and  more  than  two  persons  are  named  as 
the  persons  during  whose  lives  the  life  estate  shall  con- 
tinue, the  remainder,  if  valid  in  its  creation,  takes  effect 
upon  the  death  of  the  two  persons  first  named,  in  the 
same  manner  as  if  no  other  lives  had  been  introduced. 

N.  Y.  C.  C,  Seo.  233. 

Sso.  777.     A  contingent  remainder  cannot  be  created  Oonttngent 
on  a  term  of  years,  unless  the  nature  of  the  contingency  on  a  term 
on  which  it  is  limited  is  such,  that  the  remainder  must      '^^^ 
vest  in  interest  during  the  continuance  of  not  more  than 
t'vro  lives  in  being  at  the  creation  of  such  remainder,  or 
open  the  termination  thereof. 

N.  Y.  C.  0.,  Sec.  234. 

Sec.  778.    No  estate  for  life  can  be  limited  as  a  remain-  Remainder 
der  on  a  term  of  years,  except  to  a  person  in  being  at  the  ufe. 
creation  of  such  estate. 

N.  Y.  0.  C,  See.  235. 

Sbc.  779.    A  remainder  may  be  limited  on  a  contin-  Remainder 
gency  which,  in  case  it  should  happen,  will  operate  to  tingeniT.  ' 
abridge  or  determine  the  precedent  estate;   and  every 
sach  remainder  is  to  be  deemed  a  conditional  limitation. 

N.  Y.  0.  C,  See.  230. 

Sec.  780.     When  a  remainder  is  limited  to  the  heirs,  or  Hein  of  a 

tenant  for 

beirs  of  tbo  bodv,  of  a  person  to  whom  a  life  estate  in  the  ufo*  ^ben 

*  '^  to  take  u 

Bame  property  is  given,  the  persons  who,  on  the  termina-  parchMere. 
tion  of  the  life  estate,  are  the  successors  or  heirs  of  the 
body  of  the  owner  for  life,  are  entitled  to  take  by  virtue 
of  the  remainder  so  limited  to  them,  and  not  as  mere  suc- 
cessors of  the  owner  for  life. 

N.  Y.  C.  C,  Sec.  287. 

Sec.  781.    When  a  remainder  on  an  estate  for  life  or  Oonetmctioo 

of  certain 

for  years  is  not  limited  on  a  contingency  defeating  or  ranaindera. 
avoiding  suoh  precedent  estate,  it  is  to  be  deemed  in- 
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tended  to  take  effect  only  on  the  death  of  the  first  taker, 
or  the  expiration,  by  lapse  of  time,  of  such  term  of  years. 

K.  T.  C.  C,  Seo.  238. 

jEffaetof  Seo.  782.    A  general  or  special  power  of  appointmeDt 

appointment  dpcs  not  prcYcnt  the  vesting  of  a  future  estate  limited  to 
take  effect  in  case  such  power  is  not  executed. 

N.  Y.  C.  C,  Seo.,  289. 


CHAPTER  11. 


TMianey  at 
willmaj  be 
termlneted 
by  notice. 


Pormand 
■errloe  of 
notice. 


JUTeetof 
notice. 


TERMINATION  OF  ESTATES. 

Sbotiov  788.  Tenancy  at  will  may  be  terminated  by  notice. 

789.  Form  and  eervioe  of  notioe. 

790.  Effect  of  notice. 

791.  Notioe  by  tenant. 

792.  Double  rent  may  be  oollected. 

793.  Re-entry,  when  and  how  to  be  made. 

794.  Summary  proceedingi  in  oertain  oaees  proyided  for. 

795.  Notioe  not  necessary  before  action. 

Seo.  788.  A  tenancy  or  other  estate  at  will,  however 
created,  may  be  terminated  by  the  landlord's  giving 
notice  to  the  tenant,  in  the  manner  prescribed  by  the 
next  section,  to  remove  from  the  premises  within  a  period 
of  not  less  than  one  month,  to  be  specified  in  the  notice. 

N.  Y.  C.  0.,  Seo.  240 ;  StaU.  1861,  614,  Seo.  1. 

Seo.  789.  The  notice  prescribed  by  the  last  section 
must  be  in  writing,  and  must  be  served  by  delivering  the 
same  to  the  tenant,  or  to  some  person  of  discretion  resid- 
ing on  the  premises;  or  if  neither  can,  with  reasonable 
diligence,  be  found,  the  notice  may  be  served  by  afiixing 
it  on  a  conspicuous  part  of  the  premises,  where  it  may  be 
conveniently  read. 

N.  T.  C.  C,  See.  241 ;  Stats.  1861,  614,  Seo.  2. 

Seo.  790.  After  the  notice  prescribed  by  Sees.  788  and 
789  has  been  served  in  the  manner  therein  directed,  and 
the  period  specified  by  such  notice  has  expired,  but  not 
before,  the  landlord  may  re-enter,  or  proceed  according 
to  law  to  recover  possession. 

N.  T.  C.  C,  Sec.  242;  SUts.  1861,  614,  Sec.  3. 
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Sec.  791.     If  any  tenant  shall  scive  notice  of  his  inten-  Notice  bj 

°  tenant. 

tion  to  quit  the  premises  and  shall  not  deliver  up  the  pos- 
session at  the  time  specified  in  the  notice,  he  shall  pay  to 
the  landlord  doable  rent  daring  the  time  he  continues  in 
possession  after  such  notice. 

«<  Landlord  and  Tenant/'  Seo.  4. 

Skc.  792.  If  any  tenant,  or  any  person  in  collusion  J[J»***J^f* 
^with  the  tenant,  shall  hold  over  any  lands  or  tenements  i«cted. 
after  demand  made  and  one  month's  notice  in  writing 
given,  in  the  manner  prescribed  in  Sec.  789,  requiring  the 
possession  thereof,  such  person  holding  over  shall  pay  to 
the  landlord  double  rent  daring  the  time  he  continues  in 
possession  after  such  notice,  and  such  special  damages  as 
may  he  saffored  by  the  landlord. 

'*  Landlord  and  Tenant,"  Seo.  5. 

S£C.  793.    Whenever  the  right  of  re-entry  is  given  to  a  Be-entry, 
grantor  or  lessor  in  any  grant  or  lease,  or  otherwise,  bow  to  be 
SQch  re-entry  may  be  made  at  any  time  after  the  right 
has  accrued,  upon  three  days  notice,  as  provided  in  Sees. 
1161  and  1162,  Codk  of  Civil  Frogedube. 

N.  T.  C.  C,  See.  S43. 

Sec.  794.    Summary  proceedings  for  obtaining  posses-  summary 
sion  of  real  property  forcibly  entered  or  forcibly  and  FumSin*' 
unlawfully  detained,  are  provided  in  Sees.  1159  to  1175,  ^dSfo?.' 
both  inclusive,  of  the  Code  of  Civil  PaooEOURs. 

Seo.  796.    An  action  for  the  possession  of  real  property  Notice  not 
leased  or  granted,  with  a  right  of  re-entry,  may  be  main-  Z^ncn 
tained  at  any  time,  in  the  District  Court,  after  the  right 
to  re-enter  has  accrued,  without  the  notice  prescribed  in 
Sec.  7SJ3. 

N.  T.  C.  C,  See.  244. 


CHAPTER  III. 


SERVITUDES. 

SBCTI05  801.  Serritudes  aUaohed  to  land. 

SOS.  Serritodes  not  Attached  to  land. 

803.  Designation  of  estates. 

804.  By  whom  grantable. 
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SecnoN  805.  By  whom  held. 

806.  Bxtent  of  serylfcudes. 

807.  Apportioning  easements. 

808.  Rights  of  owner  of  future  estate. 

80f .  Actions  by  owner  and  occupant  of  dominant  tenemMit. 
810.  Actions  by  owner  of  servient  tenement. 
,  811.  How  extinguished. 

Serrttudes         Sso.  801.    The  foIIowiniT  land  hardens,  or  servitades 

attached  to 

laud.  upon  land,  may  be  attached  to  other  land  as  incidents  or 

appurtenances,  and  are  then  called  easements  : 

1.  The  right  of  pasture. 

2.  The  right  of  fishing. 

8.  The  right  of  taking  game. 

4.  The  right  of  way. 

5.  The  right  of  taking  water,  wood,  minerals  and  other 
things. 

6.  The  right  of  transacting  business  upon  land. 

7.  The  right  of  conducting  lawful  sports  upon  land. 

8.  The  right  of  receiving  air,  light  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over,  land. 

9.  The  right  of  receiving  water  from  or  discharging  the 
same  upon  land. 

10.  The  right  of  flooding  land. 

11.  The  right  of  having  water  flow  without  diminution 
or  disturbance  of  an}'  kind. 

12.  The  right  of  using  a  wall  as  a  party  wall. 

13.  The  right  of  receiving  more  than  natural  support 
from  adjacent  land  or  things  affixed  thereto. 

14.  The  right  of  having  the  whole  of  a  division  fence 
maintained  by  a  coterminous  owner. 

15.  The  right  of  having  public  conveyances  stopped,  or 
of  stopping  the  same,  on  land. 

16.  The  right  of  a  seat  in  church. 

17.  The  right  of  burial. 

N.  T.  0.  C,  Sec.  245. 

serritades         Seo.  802.    The  following  land  burdens,  or  servitudes 
tokiMi.        upon  land,  may  be  granted  and  held,  though  not  attached 
to  land : 

1.  The  right  of  fishing  and  taking  game. 

2.  The  right  of  a  seat  in  church. 

3.  The  right  of  burial. 

4.  The  right  of  taking  rents  and  tolls. 

5.  The  right  of  way. 

N.  T.  C.  C,  Sec  S46. 


of 
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8ko.  803.  The  land  to  which  an  easement  is  attached 
18 called  the  dominant  tenement;  the  land  upon  which  a 
burden  or  eervitade  is  laid  is  called  the  servient  tene- 
ment. 

N.  T.  C.  C,  See.  247. 

Sec.  804.     A  servitude  can  be  created  only  by  one  who  bj  whom 
has' a  vested  estate  in  the  servient  tenement.  ^^'*^ 

N.  T.  C.  C,  S«c.  248. 

Sbc.  805.     A  servitude  thereon  cannot  be  held  by  the  BywbM 

«     ,  .  held. 

owner  of  the  servient  tenement. 

N.  Y.  C.  C,  Seo.  249. 

Sbc.  806.     The  extent  of  a  servitude  is  determined  by  xxt«nt« 

Mrrltodfli. 

the  terms  of  the  grant,  or  the  nature  of  the  enjoyment 
bj  which  it  was  acquired. 

H.  Y.  C.  C,  See.  250. 

Sbo.  807.     In  case  of  partition  of  the  dominant  tene-  ApporcioB- 
meut,  the  burden  must  be  apportioned  according  to  the  moite. ' 
division  of  the  dominant  tenement,  but  not  in  such  a 
way  as  to  increase  the  burden  upon  the  servient  tene- 
ment. 

'  K.  Y.  C.  C,  See.  254. 

Sbc  808.  The  owner  of  a  future  estate  in  a  dominant  ughti  or 
tenement  may  use  easements  attached   thereto  for  the  ftituro«rt«to 
purpose  of  viewing  waste,  demanding  rent,  or  removing 
an  obstruction   to  the  enjoyment  of   such    easements, 
althoQgh  such  tenement  is  occupied  by  a  tenant. 

N.  Y.  G.  C,  Seo.  252. 

Sbc  809.     The  owner  of  any  estate  in  a  dominant  ten-  Actionabj 

1  /t  T  •    A    •       owner  ead 

ement,  or  the  occupant  of  such  tenement,  may  maintain   ooenMntor 
an  action  for  the  enforcement  of  an  easement  attached  tenomoBt. 
thereto. 

N.  Y.  C.  C,  See.  253. 

Sbc.  810.    The  owner  in  fee  of  a  servient  tenement  Actiowby 

owner  of 

n&ay  maintain  an  action  for  the  possession  of  the  land,  Mrrient 
against  any  one  unlawfully  possessed  thereof,  though  a 
Mrvitude  exists  thereon  in  favor  of  the  public. 

N.  Y.  C.  C,  See.  254. 

23 
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How«ztiD.        Seo.  811.    A  servitude  is  extiD^aished — 
'  1.  By  the  vesting  of  the  right  to  the  sorvitode  and  the 

right  to  the  servient  teDemeot  in  the  same  person. 

2.  By  the  destruction  of  the  servient  tenement. 

3.  By  the  performance  of  any.  act  upon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his  assent, 
which  is  incompatible  with  its  nature  or  exercise;  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by 
disuse  thereof  by  the  owner  of  the  servitude  for  the  pe- 
riod prescribed  for  acquiring  title  by  enjoyment. 

N.  Y.  C.  C,  Seo.  250, 


TITLE    III. 

RIGHTS  AND  OBLIGATIONS  OV  OWNBRS. 

Chapter    L  RIGHTS  OF  OWNERS. 

IL  OBLIGATIONS  OF  OWNBRS. 


CHAPTER  1. 

RIGHTS  OF  OWNSRS. 

Article    I.  IirciDBirTB  of  Ownership. 
II.  Boundaries. 


ARTICLE  L 

INOIDENTS  OP  OWNERSHIP. 

Section' 81 7.  Water. 

818.  Rights  of  tenant  for  life. 

819.  Rights  of  tenant  for  years,  eioii 

820.  Same. 

821.  Rights  of  grantees  of  rents  and  rerersion. 
S2^  Rights  of  lessees  and  their  assignees,  etc. 
828.  Remedy  on  leases  for  life. 

824.  Rent  dependent  on  life. 
826.  Remedy  of  reyersioners,  etc. 

Water.  Seo.  817.     The  owner  of  land  owns  water  standing 

thereon,  or  flowing  over  or  under  its  sarface,  but  not 
forming  a  definite  stream.    Water  running  in  a  definite 
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etream,  formed  by  nature  over  or  nnder  the  sorfaoe,  may 
be  used  by  bim  aa  long  as  it  remains  there;  bat  he  may 
Dot  prevent  the  natural  flow  of  the  stream,  or  of  the  nat- 
aral  spring  from  which  it  commences  its  definite  coarse, 
Dor  parsae  nor  poliate  the  same. 

N.  Y.  C.  C,  Sec.  256. 

NoTB. — Probably  this  section  bad  better  be  omitted  in 
the  Code,  and  the  whole  subject  of  water  rights  postponed 
nntil  a  system  for  both  mining  and  irrigating  purposes  can 
be  oarefolly  prepared.  This  would  require  two  or  three 
months  of  research,  thought  and  careful  arrangement 

Sbc.  818.     The  owner  of  a  life  estate  may  use  the  land   Rights  or 

.  •  I  /./».!  ^     tenant  for 

in  tbe  Bame  manner  as  the  owner  of  a  fee  simple,  except  iife. 
that  he  must  do  no  act  to  the  injury  of  the  inheritance. 

N.  Y.  C.  C,  Sec.  267. 

Sbc.  819.    A  tenant  for  years  or  at  will,  unless  he  is  a  mghta  or 
^^rong-doer  by  holding  over,  may  occupy  the  buildings,  yJSI^et?. 
take   the  annual  products  of  the  soil,  work  mines  and 
qaarries  open  at  the  commencement  of  his  tenancy,  and 
cultivate  and  harvest  the  crops  growing  at  the  end  of  his 
tenancy. 

N.  T.  C.  C,  See.  258. 

Sbo.  820.    A  tenant  for  years  or  at  will  has  no  other  sune. 
rights  to  the  property  than  such  as  are  given  to  him  by 
the  agreement  or  instrument  by  which  his  tenancy  is  ac- 
qoired,  or  by  the  last  section. 

K.  Y.  C.  C,  Sec.  259. 

Sko.  821.  A  person  to  whom  any  real  property  is  trans-  Rights  of 
ferred  or  devised,  upon  which  rent  has  been  reserved,  or  Sratsmd 
to  whom  any  such  rent  is  transferred,  is  entitled  to  the 
same  remedies  for  recovery  of  rent,  for  non-performance 
of  any  of  the  terms  of  the  lease,  or  for  any  waste  or 
caase  of  forfeiture,  as  his  grantor  or  devisor  might  have 
had. 

N.  T.  C.  C,  Sec.  260. 

8ao.  822.     Whatever  remedies  the  lessee  of  any  real  nights  or 
property  may  have  against  his  immediate  lessor,  for  the  their  Maign-*! 
breach  of  any  agreement  in  the  lease,  he  may  have  against  ^'  * 
the  asaigns  of  the  lessor,  and  the  assigns  of  the  lessee 
may  have  against  the  lessor  and  his  assigns,  except  upon 


180 


CIVIL  CODE. 

covonants  agaiDst  enoumbranoes  or  relating  to  the  title 
or  possesBion  of  the  premises. 

N.  T.  C.  C,  Sao.  201. 


RemedTon        Sso.  828.    Eent  doe  upon  a  lease  for  life  may  be  recov- 
ered  in  the  same  manner  as  upon  a  lease  for  years 

N.  Y.  C.  C,  See.  253. 


Rent  de- 
pendent on 
Ufe. 


Seo.  824.    Bent  dependent  on  the  life  of  a  perso 
be  recovered  after  as  well  as  before  his  death. 

N.  Y.  C.  C,  Sec.  264. 


n  may 


Remedy  of 
rerenlonen, 

etc. 


Seo.  825.  A  person  having  an  estate  in  fee,  in  remain- 
der or  reversion,  may  maintain  an  action  for  any  injury 
done  to  the  inheritance,  notwithstanding  an  intervening 
estate  for  life  or  years,  and  althoagh,  after  its  commission, 
his  estate  is  transferred,  and  he  has  no  interest  in  the 
property  at  the  commencement  of  the  action. 

N.  Y.  C.  C,  Sec.  265. 


ARTICLE  II. 


Rights  of 
owner. 


B0VNDARIB8. 

Sectiov  829.  Rights  of  owner. 

830.  Boandaries  by  water. 

831.  Boundaries  by  ways. 

832.  Lateral  and  sabjaoent  support 

838.  Trees  whose  tmnks  are  wholly  on  land  of  one. 
834.  Line  trees. 

Seo.  829.  Th3  owner  of  land  in  fee  has  the  ri^ht  to 
the  surface  and  to  everything  permanently  situated 
beneath  or  above  it. 

N.  Y.  C.  C,  See.  286. 


Boandaries 
by  water. 


Sec  830.  When  land  borders  npon  tide  land,  or  upon 
water  which  constitates  an  exterior  boundary  o£  the 
State,  the  owner  of  the  upland  takeis  to  high  water  mark; 
when  it  borders  upon  a  navigable  lake  where  there  ia  do 
tide,  the  owner  takes  to  the  edge  of  the  lake  at  low  ^water 
mark ;  when  it  borders  upon  any  other  water,  the  owner 
takes  to  the  middle  of  the  lake  or  stream. 

K.  Y.  0.  C,  8m.  287. 
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Sco.  831.    An  owner  of  land  bounded  by  a  road  or  Bo<mdui«a 
Street  is  presamed  to  own  to  the  centre  of  the  way,  but 
the  contrary  may  be  shown. 

N.  Y.  0.  C,  Seo.  268 ;  Kittl«  vs.  Pfeiffer,  29  Gal.,  484. 

Sko.  832.     Eacli  cotermioouB  owner  is  entitled  to  the   Lateniaod 
lateral   and  subjacent  support  which  his  land  by  nature  ra^^*!^ 
receives  from  the  land  of  the  other. 

N.  T.  C.  C,  See.  269. 

Sko.  833.     Trees  whose  trunks  stand  wholly  upon  the   trees  whoM 
land  of  one  owner  belong  exclusively  to   him,  although   whoUyOT^ 
their  roots  grow  into  the  land  o£  another. 

N.  Y.  C.  C,  Sec.  270. 

Seo.  834.     Trees  whose  trunks  stand  partly  on  the  land   Uoetrecf. 
of  two  or  more  coterminous  owners  belong  to  them  in 
common. 

N.  Y.  C.  C,  See.  271. 


CHAPTER  II. 

OBLIGATIONS   OF   OWNERS. 


Sscnos  840.  Daties  of  tenant  for  life. 
841.  Munomente  and  fenoee. 

Sec.  840.    The  owner  of  a  life  estate  must  keep  the  Dau«of 
buildings  and  fences  in  repair  from  ordinary  waste,  and  ufe?°^^' 
most  pay  che  taxes  and  other  annual  charges,  and  a  just 
proportion  of  extraordinary  assessments  benefiting  the 
whole  inheritance. 

N.  Y.  0.  0.,  Bee.  272. 

Seo.  841.    Coterminous    owners    are   mutually  bound   Monuments 

,-  .  •'  and  fences. 

equally  to  maintain — 

1.  The  boundaries  and  monuments  between  them. 

2*  The  fences  between  them;  unless  one  of  them 
ehooses  to  let  his  land  lie  without  fencing;  in  which 
ease,  if  he  afterwards  incloses  it,  he  mast  refund  to  the 
other  a  just  proportion  of  the  value,  at  that  time,  of  any 
diTision  fence  made  by  the  latter. 

N.  Y.  C.  C,  See.  278.  . 
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TITLE    IV. 


Qbctior  847. 
848. 
840. 
850. 
851. 
852. 
853. 
854. 
855. 
856. 
857. 
858. 
859. 
860. 
861. 
862. 
86S. 
864. 
865. 
866. 
867. 
868. 
860. 
870. 
871. 


USES  AND  TRUSTS. 

What  uses  and  trusts  may  exist. 

Right  to  posaession  of  land  oreatos  legal  owserBhip. 

Certain  trusts  unaffeoted. 

Trustees  of  estate  for  use  of  another  take  no  interest. 

Preceding  sections  qualified. 

l^nst  must  be  in  writing. 

Transfer  to  one  for  money  paid  by  another. 

Rights  of  creditors. 

See.  858  qualified. 

Purchasers  protected. 

For  what  purposes  express  trusts  may  be  created. 

Certain  devises  in  trust  to  be  deemed  powers. 

Profits  of  land  liable  to  creditors  in  certain  oases. 

Other  express  trusts  to  be  powers  in  trust 

Creation  of  certain  powers  not  prohibited. 

And  land,  etc.,  to  descend  to  persons  entitled. 

Trustees  of  express  trusts  to  have  whole  estate. 

Author  of  trust  may  devise,  etc. 

Title  of  grantor  of  trust  property. 

Interests  remaining  in  grantor  of  express  trust. 

Powers  over  trust  of  party  interested. 

Same. 

Bffect  of  omitting  trust  in  conveyance. 

Certain  sales,  etc.,  by  Trustees,  void. 

When  estate  of  Trustee  to  cease. 


VThat  u«« 
and  trwits 
may  exist. 


Right  to 

{»088emton  of 
aod  creates 
logal  owner- 
Hhip. 


Certain 
trusts  un- 
affected. 


Sec  847.  Uses  and  trusts  in  relation  to  real  property, 
arc  those  only  which  are  specified  in  this  Title. 

N.  Y.  C.  C,  Sec.  274. 

Seo.  848.  Every  person  who,  by  virtue  of  any  transfer 
or  devise,  is  entitled  to  the  actual  possession  of  real  prop- 
erty, and  the  receipt  of  the  rents  and  profits  thereof,  is 
to  be  deembd  to  have  a  legal  estate  therein,  of  the  same 
quality  and  duration,  and  subject  to  the  same  cODditiood, 
as  his  beneficial  interest. 

N.  Y.  C.  C,  Sec.  276. 

Sec.  849.  The  last  section  does  not  divest  the  estate 
of  any  Trustee  in  a  trast,  where  the  title  of  such  Trustee 
is  not  merely  nominal,  bat  is  connected  with  some  power 
of  actual  disposition  or  management  in  relation  to  the 
real  property  which  is  the  subject  of  the  trust. 

N.  Y.  C.  C,  8^.  277. 
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Sso.  850.    Every  dispoBition  of  real  property,  whether  Tnutewof 
by  transfer  or  will,  mast  be  made  directly  to  the  person   ^mther 
in  whom  the  right  to  the  poBsession  and  profits  is  intended  intorait. 
to  be  vested,  and  not  to  any  other,  to  the  use  of  or  in  trust 
for  such  person  ;  and  if  made  to  any  person,  to  the  use  of 
or  in   trast  for  another,  no  estate  or  interest  vests  in  the 
Trustee ;  bat  ho  must  execute  a  release  of  the  property 
to  the  beneficiary  on  demand,  the  latter  paying  the  ex- 
pense thereof 

N.  Y.  C.  C,  Sec.  J78. 

Skc.  851.    The  preceding  sections  of  this  Title  do  not  Prwwdinff 
extend  to  trusts  arising  or  resulting  by  implication  of  qnaua^. 
law,  nor  prevent  or  affect  the  creation  of  such  express 
trusts  as  are  hereinafter  authorized  and  defined. 

N.  Y.  C.  C,  Seo.  27». 

Sco.  852.     No  trust  in  relation  to  real  property  is  valid,  Tnutmoat 

,  7     1  1      1  1  be  in  writing 

no  less  created  or  declared — 

1.  By  a  written  instrument,  subscribed  by  the  Trustee, 
or  by  bis  agent  thereto  authorized  by  writing. 

2.  By  the  instrument  under  which  the- Trustee  claims 
the  estate  affected ;  or, 

8.  By  operation  of  law. 

N.  Y.  C.  C,  Seo.  280;  Cal.  C.  C.  P.,  Sec.  1971. 

Sbo.  853.     Where  a  transfer  of  real  property  is  made  to  Tnufer  to 
one  person,  and  the  consideration  therefor  is  paid  by  or  money  paid 
for  another,  no  use  or  trust  results  in  favor  of  the  person     ^ 
by  or  for  whom  such  payment  is  made;  but  the  title  vests 
in  the  grantee,  subject  only  to  the  provisions  of  the  next 
two  sections. 

N.  Y.  C.  C,  Sec.  281. 

Sec.  854.  Every  such  transfer  as  is  described  in  the  lui^uor 
last  section  is  presumed  to  be  fraudulent  a^against  the 
creditors,  at  that  time,  of  the  person  paying  the  considera- 
tion ;  and  where  a  fraudulent  intent  is  not  disproved,  a 
trast  results  in  favor  of  such  creditors,  to  the  extent 
necessary  to  satisfy  their  just  demands: 

N.  Y.  C.  C,  Bee.  282. 

Sso.  855.    Sec.  853  does  not  apply — 

1.  To  cases  where  the  grantee  took  the  grant  as  an   see.  su 
absolute  transfer  in  his  own  name,  without  the  consent  or  ^ 
knowledge  of  the  person  paying  the  consideration  ;  nor. 
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Porchaaera 
protoeted. 


Vor  what 
parposeaez* 
preflB  truBta 
mayb* 
created. 


Certain  de- 
Yiaeain 
tmst  to  be 
deemed 
powen. 


ProfiUof 
land  liable 
to  credlton 
i  n  certain 


2.  To  cases  where  the  grantee,  in  violation  of  a  trost, 
purchased  the  real  property  so  transferred,  with  property 
belonging  to  another  person. 

N.  T.  0.  0.,  See.  283. 

Seo.  856.  No  implied  or  resulting  trust  can  prejadice 
the  rights  of  a  purchaser  or  encumbrancer  of  real  prop- 
erty, for  value  and  without  notice  of  the  trust. 

N.  Y.  0.  C.,  Seo.  284. 

Seo.  857.  Express  trusts  may  be  created  for  any  of  the 
following  purposes : 

1.  To  sell  real  property  for  the  benefit  of  creditors. 

2.  To  sell,  mortgage  or  lease  real  property,  for  the  ben- 
efit of  annuitants  or  other  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon. 

8.  To  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  atiy  person, 
whether  ascertained  at  the  time  of  the  creation  of  the 
trust  or  not,  for  himself  or  for  his  family  during  the  life 
of  such  person,  or  for  any  shorter  term,  subject  to  the 
rules  of  Tit.  II  of  this  Part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and 
to  accumulate  the  same  for  the  purposes  and  within  the 
limits  prescribed  by  the  same  Title. 

N.  r.  C.  C,  Sco.  285. 

Seo.  858.  A  devise  of  real  property  to  execators  or 
other  Trustees,  to  be  sold  or  mortgaged,  where  the  Trus- 
tees are  not  also  empowered  to  receive  the  rents  and 
profits,  vests  no  estate  in  them ;  but  the  trust  is  valid  as 
a  power  in  trust. 

N.  T.  C.  C,  Seo.  286. 

Seo.  859.  Where  a  trust  is  created  to  receive  the  rents 
and  profits  of  real  property,  and  no  valid  direction  for 
accumulation  is  given,  the  surplus  of  such  rents  and  prof- 
its, beyond  the  sum  that  may  be  necessary  for  the  edaca> 
tion  and  support  of  the  person  for  whose  benefit  the  trust 
is  created,  is  liable  to  the  claims  of  the  creditors  of  such 
person,  in  the  same  manner  as  personal  property  which 
cannot  be  reached  by  execution. 

N.  r.  C.  C,  See.  287. 
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Ssc.  860.     Where  an  express  trust  in  relation  to  real  other  ex. 

'^  ,       preM  trusts 

property  is  created  for  any  purpose  not  enunierated  in  to  be  powers 
the  preceding  sections,  such  trust  vests  no  estate  in  the 
Trustees;  but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  is  valid  as  a  power  in  trust,  subject  to  the 
provisions  in  relation  to  such  powers  contained  in  Tit.  Y 
of  this  Part. 

N.  T.  C.  C,  Seo.  288. 

Ssc.  861.    NothinfiT  in  this  Title  prevents  the  creation  Creatioa 

_  .  ^  rt     1  /.  1  •    1.  Df  certain 

of  a  power  in  trust  for  any  of  the  purposes  for  which  an  powers  not 

,  .  prohibited* 

express  trust  may  be  created. 

N.  Y.  C.  0.,  Seo.  289. 

Sbo.  862.    In  every  case  where  a  trust  is  valid  as  a  Andund. 

etc. ,  to  de* 

power  in  trust,  the  real  property  to  which  the  trust  re-  scendtoper- 

'^  '  .  r      r        .^  j^^  entitled 

lates  rem«ains  in,  or  passes  by  succession  to,  the  persons 
otherwise  entitled,  subject  to  the  execution  of  the  trust 
as  a  power  in  trust. 

N.  Y.  C.  C,  Sec  290. 

Sec.  863.    Except  as  hereinafter  otherwise  provided,  Tmsteee 
every  express  trust  in  real  property,  valid  as  such,  in  its  tmsts  to 
creation,  vests  the  whole  estate  in  the  Trustees,  subject  estate. 
only  to  the  execution  of  the  trust.     The  beneficiaries 
take  no  estate  or  interest  in  the  property,  but  may  en- 
force the  performance  of  the. trust. 

N.  Y.  C.  C,  Seo.  201. 

Sso.  864.    Notwithstanding  anythinfi:  contained  in  the  Anthorof 

^        ^  "  trust  nuq" 

last  section,  the  author  of  a  trust  may,  in  its  creation,  derise,  etc. 
prescribe  to  whom  the  real  property  to  which  the  trust 
relates  shall  belong,  in  the  event  of  the  failure  or  termi- 
nation of  the  trust,  and  may  transfer  or  devise  such  prop-, 
erty,  subject  to  the  execution  of  the  trust.  ^ 

N.  Y.  C.  C,  See.  202. 

Sac.  865.    The  grantee  or  devisee  of  real  property  sub-  Tiueof 

STAOtor  01 

ject  to  a  trust  acquires  a  legal  estate  in  the  property,  as  tnutprop. 
against  all  persons  except  the  Trustees  and  those  lawfully 
claiming  under  them.  # 

N.  Y.  0.  0.,  See.  203. 
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intoresA  Seo.  866.    Where  an  express  trast  is  created  in  rela- 

inpTintof  of  tion  to  real  property,  every  estate  not  embraced  in  the 
expren         trust,  and  not  otherwise  disposed  of,  is  left  in  the  author 
of  the  trast,  or  his  sacoessors. 

N.  r.  C.  C,  8©o.  294. 

uS?"^'       Sec.  867.    The  beneficiary  of  a  trust  for  the  receipt  of 
int«reBtod.     the  rcnts  and  profits  of  real  property  cannot  transfer  or 
in  any  manner  dispose  of  his  interest  in  sach  trast. 

N.  T.  C.  C,  Sao.  295. 


Same. 


Bffeot  of 
omitting 
tnut  In  con< 
reyuice. 


Seo.  868.  The  beneficiary  of  a  trust  for  the  payment 
of  an  annuity  out  of  the  rents  and  profits  of  real  prop- 
erty, or  of  a  sum  in  gross,  can  dispose  of  his  interest  ia 
such  trust. 

N.  Y.  0.  C,  Sec.  296. 

Sec.  869.  Where  an  express  trust  is  created  in  rclatioa 
to  real  property,  but  is  not  contained  or  declared  in  the 
grant  to  the  Trustee,  such  grant  must  be  deemed  abso- 
lute in  favor  of  the  subsequent  creditors  of  the  Trustees, 
not  having  notice  of  the  trust,  and  in  favor  of  purchasers 
from  such  Trustees,  without  notice,  and  for  a  valuable 
consideration. 

N.  Y.  C.  C,  Sec.  297. 

Certain  Sec.  870.     Where  a  trust  in  relation  to  real  property  is 

bj  TnutoM,   expressed  in  the  instrument  creating  the  estate,  ever/ 

transfer  or  other  act  of  the  Trustees,  in  contravention  of 

the  trust,  is  absolutely  void. 

N.  Y.  C.  C,  Sec.  298. 

When  estate       Seo.  871.    When   the  purpose  for  which  an   express 
toceaM.^      trust  was  Created  ceases,  the  estate  of  the  Trustee  also 


ceases. 


N.  Y.  C.  C,  Sec.  299. 


TITLE    V. 


POWERS. 


Skctioit  877.  What  powers  eitst. 

878.  AppUcation  of  this  Title. 

879.  Definition  of  a  power. 

880.  Terms  *'  author  of  a  power  "  and  "holder  of  a  power  "  deftssd. 
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.SscnoH  881. 

882. 
883. 
8S4. 
885. 
886. 
887. 
888. 
889. 
890. 
891. 
892. 
893. 
894. 
895. 
896. 
897. 
898. 
899. 
900. 
901. 
902. 
903. 
904. 
905. 
906. 
907. 
908. 
909. 
910. 
911. 
912. 
913. 
914. 
915. 
916. 
917. 
918. 
919. 
920. 
921. 
922. 
923. 
924. 
925. 
926. 
927. 
928. 
929. 
930. 
931. 
932. 
933. 
934. 


DiTiBion  of  powen . 

Definition  of  general  povrera. 

Definition  of  special  powers. 

Beneficial  powers. 

Powers  in  trust. 

Qeneral  powers,  when  in  trust. 

Special  powers,  when  in  trust. 

Who  ma^  create  power. 

To  whom  power  may  be  giTen. 

How  created. 

Reservation  of  powers  in  conveyanoos. 

When  power  irrevocable. 

When  power  a  lien. 

Power  of  sale  in  mortgage. 

Benefieial  powers,  eto.,  transferred  by  insolvent  asaigBments. 

Who  to  execute  powers. 

Married  won(en. 

Same. 

How  executed. 

Execution  by  survivors. 

Execution  of  power  to  dispose  by  devise. 

Bxeeatiott  of  power  to  dispose  by  grant. 

Directions  by  author,  whea  disregarded. 

Same. 

Nominal  conditions. 

When  directions  of  author  to  bo  observed. 

Consent  of  third  person  to  execution  of  power. 

Same. 

Omission  to  recite  power. 

Instruments  deemed  oonveyanoes. 

Certain  dispositions  not  void. 

Computation  of  term  of  suspension. 

What  estate  may  be  given. 

Married  women,  their  authority. 

Defective  execution. 

Fraud. 

(General  and  benefieial  powers  to  married  women. 

Estate  of  owner  for  life,  etc.,  when  changed  into  a  fee. 

Certain  powers  create  a  fee. 

Same. 

Effect  of  power  to  devise  inheritance  in  certain  cases. 

Power  to  dispose  of  fee. 

Power  to  revoke. 

Special  and  benefieial  powers,  who  may  take. 

ConstrucUon  of  leasing  powers. 

Power  to  make  leases  by  owner  for  life. 

Release  of  such  power. 

Mortgages  by  party  having  power  to  lease,  etc. 

Effect  thereof. 

Special  and  beneficial  powers  liable  to  creditors. 

Future  beneficial  powers. 

Trust  powers  imperative. 

Effect  of  right  of  selection. 

Constmotion  of  certain  powers. 
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SBcnoir  086.  (Same. 

936.  When  Court  to  exeoate  power. 
9S7.  Same. 

938.  Exeention  of  trust  power  when  compelled  bj  ereditors,  etc. 

939.  Defoetire  execution. 

940.  Application  of  oertain  seotions. 

wb^pow-  Sbo.  877.  Powers,  in  relation  to  j-eal  property,  are 
those  only  which  are  specified  in  this  Title. 

N.  T.  G.  C,  Sec.  800. 

AppUcatioB        Seo.  878.     The  previsions  of  this  Title  do  not  extend 

of  this  Title.  .        ,  « 

to  a  simple  power  of  attorney  to  convey  real  property  in 
the  name  of  the  owner  and  for  his  benefit. 

N.  T.  G.  G.,  Sec  801. 

Definition  of      Seo.  879.    A  powcr,  as  the  term  is  ased  in  this  Title,  is 

%  power. 

an  authority  to  do  some  act  in  relation  to  real  property, 
or  to  the  creation  or  revocation  of  an  estate  therein,  or  a 
charge  thereon,  which  the  owner  granting  or  reserving 
such  power  might  himself  perform  for  any  purpose. 

N.  T.  0.  0.,  Sec.  SOS. 

Ttonna  Sbo.  880.    The  author  of  a  power,  as  the  term  is  used 

ftpoww'*^  in  this  Title,  is  the  person  by  whom  a  power  is  created, 
^a power"    whether  by  grant  or  devise;  and  the  holder  of  a  power 

is  the  person  in  whom  a  power  is  vested,  whether  by 

grant,  devise  or  reservation. 

N.  Y.  C.  C.,  Sec.  303. 

niTisionof        Seo.  881.    Powers  are  general  or  special,  and  beneficial 

powen.  , 

or  in  trust. 

N.  T.  0.  0.,  See.  804. 

Definition  Seo.  882.    A  powcr  is  (reneral,  when  it  authorises  the 

powen.  alienation  or  encumbrance  of  a  fee  in  the  property  em- 
braced therein,  by  grant,  will  or  charge,  or  any  of  them, 
in  favor  of  any  person  whatever. 

N.  Y.  C.  C.,  Sec.  805. 

Definition  Seo.  888.    A  power  is  special — 

^m^.*'  1*  When  a  person  or  class  of  persons  is  designated,  to 

whom  the  disposition  of  property  under  the  power  is  to 

be  made ;  or, 
2.  When  it  authorizes  the  alienation  or  encumbrance, 

by  means  of  a  grant,  will  or  charge,  of  only  an  estate  less 

than  a  fee. 

N.  Y.  0.  0.,  See.  300. 
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Seo.  8B4.     A  power  is  oeneficial,  when  no  person  other  Benefloiai 
than   its  holder  has,  by  the  terms  of  its  creatioD,  any  ^^'^' 
intorest  in  its  execution. 

W.  Y.  C.  C,  See.  307. 

Sso.  885.    A  power  is  in  trust,  when  any  person  or  powenin 
class  of  persons,  otLer  than  its  holder,  has,  by  the  terms 
of  its  creation,  an  interest  in  its  execution. 

N.  T.  C.  C,  Seo.  308. 

1 

Seo.  886.    A  general  power  is  in  trust,  when  any  per-  Genem 
son  or  class  of  persons,  other  than  its  holder,  is  designated  when^n 
as  entitled  to  the  proceeds  of  the  disposition  or  charge  ^""^* 
autborized  by  the  power,  or  to  any  portion  of  the  pro- 
ceeds or  other  benefits  to  result  from  its  execution. 

N.  T.  C.  C,  S«o.  309. 

Sko.  887.    A  special  power  is  in  trust —  Siwouipow- 

1.  When  the  disposition  or  charge  which  it  authorizes  trustT  ^ 
is  limited  to  be  made  to  any  person  or  class  of  persons, 
other  than  the  holder  of  the  power;  or, 

2.  When  any  person  or  class  of  persons,  other  than  the 
holder,  is  designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge  authorized  by  the  power. 

N.  T.  C.  C,  Seo.  310. 

Seo.  888.    No  person  is  capable  of  creating  a  power,  who  may 
who  is  not  at  the  same  time  capable  of  granting  some  es-  ****   ^^^ 
tate  in  the  property  to  which  the  power  relates. 

N.  Y.  G.  C,  Seo.  3U.  ' 

I 

Sec.  889.    A  power  may  be  vested  in  any  person.  To  whom 

power  may 
N.  T.  C.  C,  Sec.  313.  be  gireD. 

Sko.  890.     A  power  may  be  created  only —  How  created 

1.  By  a  suitable  clause,  contained  in  a  grant  of  some 
estate  in  the  real  property  to  which  the  power  relates,  or 
in  an  agreement  to  execute  such  a  grant;  or, 

2.  By  a  devise  contained  in  a  will. 

N.  T.  C.  0.,  Seo.  313.  # 

Sia  891.  The  grantor  in  any  conveyance  may  reserve  Reeemtum 
to  himself  any  power,  beneficial  or  in  trust,  which  he  Muf^^aMii 
might  lawfully  grant  to  another;  and  every  power  thus 
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reserved  is  subject  to  the  provisions  of  this  Title  4n  the 
same  manner  as  if  granted  to  another. 

N.  T.  C.  C,  Sec.  314. 

When  power  Skc.  892.  Bverv  power,  beneficial  or  in  trust,  is  irrev- 
ocable,  unless  an  authority  to  revoke  it  is  given  or  re- 
served in  the  instrument  creating  the  ^ower. 

N.  T.  0.  C,  6eo.  315. 

■ 

When  power       3eo.  893.    A  powcr  is  a  lien  upon  the  real  property 
*"•"•  which  it  embraces,  from  the  time  the  instrument  in  which 

it  is  contained  takes  effect;  except  that  against  creditors, 
purchasers  and  encumbrancers,  in  good  faith  and  without 
notice  from  any  person  having  an  estate  in  each  real 
property,  the  power  is  a  lien  only  from  the  time  the  in- 
strument in  which  it  is  contained  is  duly  recorded. 

N.  Y.  G.  C,  See.  316. 

s 

I 

PowerofMie  Sec.  894.  Where  a  power  to  sell  real  property  is  given 
n  mortgage,  ^q  a  mortgagee  Or  Other  encumbrancer,  in  an  instrament 
intended  to  secure  the  payment  of  money,  the  power  is 
to  be  deemed  a  part  of  the  security,  and  vests  in  and 
may  be  executed  by  any  person  who,  by  assignmetit  or 
otherwise,  becomes  entitled  to  the  money  so  seoarod  to 
be  paid ;  but  such  power  is  subject  to  the  provisions  of 
Chap. ,  Code  of  Civil  Procedure. 

N.  Y.  0.  C,  See.  317. 

Beeeaciai  Seo.  895.    Evory  beneficial  power,  and  the  interest  of 

Snoflfernd"  cvcry  pcrsou  entitled  to  compel  the  execution  of  a  trust 
Mrignmenti.  powcr,  passcs  to  the  assignees,  pursuant  to  statute,  of  the 
estate  of  a  non-resident,  absconding,  insolvent  or  impris- 
oned debtor,  or  of  a  person  of  unsound  mind,  in  whom 
such  a  power  or  interest  is  vested. 

N.  Y.  C.  C,  See.  318. 

whotoeze.       Seo.  896.    A  powcr  cannot  be  executed  by  any  person 
em   powers.  ^^^  capable  of  disposiug  of  real  property. 

N.  Y.  G.  0.,  See.  319. 


Muried  Sec.  807.    A  married  woman   may  execute  a  power 

women.  ,  , 

during  her  marriage,  without  the  concurrence  of  her  bus- 
band,  unless  otherwise  prescribed  by  the  terms  of  the 
power. 

N.  Y.  C.  C..  See.  820. 
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Sec.  898.    No  power  can  be  executed  by  a  married  suue. 
woman  before  she  attains  her  majority,  nor  without  being 
acknowledged  by  her  in  the  manner  prescribed  by  the 
chapter  on  Recording  Transfers. 

S,  Y.  C.  C,  S«c.  321. 

Sso.  899.    A  power  can  be  executed  only  by  a  written   how  eze. 
instrament  which  would  be  sufficient  to  pass  the  estate  or 
interest  intended  to  pass  under  the  power,  if  the  person 
executing  the  power  was  the  actual  owner. 

N.  T.  C.  C,  S«c.  322. 

Sxo.  900.     Where  a  power  is  vested  in  several  persons,   Execution 
all  must  unite  in  its  execution;  but,  in  case  any  one  or     y*^"^*"- 
more  of  them  is  dead,  the  power  may  be  executed  by  the 
survivor  or  survivors,  unless  otherwise  prescribed  by  the 
terms  of  the  power. 

N.  T.  C.  C,  660.  323. 

Sko.  901.     Where  a  power  to  dispose  of  real  property  BxocuUonof 
is  confined  to  a  disposition  by  devise  or  will,  the  instru-  Sispoaeby 
ment  of  execution  must  be  a  will  duly  executed  according 
to  the  provisions  of  the  Title  on  Wills. 

N.  T.  C.  C,  Sec.  324. 

Sso.  902.     Where  a  power  is  confined  to  a  disposition  BxecuUonof 

by  grant,  it  cannot  be  executed  by  will,  even  though  the  Siqposeby 

disposition  is  not  intended  to  take  effect  until  after  the  ^^^  * 
death  of  the  person  executing  the  power. 

N.  r.  0.  0.,  Seo.  325. 

Seo.  903.     Where  the  author  of  a  power  has  directed    Directions 

by  ftothor, 

or  authorized  it  to  be  executed  by  an  instrument  which    wWdian- 

garded* 

would  not  be  sufficient  in  law  to  pass  the  estate,  the 
power  is  not  void,  but  its  execution  is  to  be  governed  by 
the  rules  before  prescribed  in  this  Title. 

N.  Y.  C.  C,  Sec.  326. 

Seo.  904.     Where  the  author  of  a  power  has  directed   same.   ' 
any  formalities  to  be  observed  in  its  execution,  in  addi- 
tion to  those  which  would  be  sufficient  to  pass  the  estate, 
the  observance  of  such  additional  formalities  is  not  neces- 
sary to  a  valid  execution  of  the  power. 

K.  T.  C.  C,  See.  827. 
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Nominal  Seo.  905.     Where  the  conditions  annexed  to  a  power 

are  merely  nominal,  and  evince  no  intention  of  actual 
benefit  to  the  party  to  whom,  or  in  whose  favor,  they  are 
to  be  performed,  they  may  be  wholly  disregarded  in  the 
execution  of  the  power. 

N.  Y.  0.  0.,  Sec.  328. 

^«o^direc-  Sec.  906.  With  the  exceptions  contained  in  the  pre- 
mthor  to  be  ceding  scctions,  the  intentions  of  the  author  of  a  power, 
as  to  the  mode,  time  and  conditions  of  its  execution,  mast 
be  observed,  subject  to  the  power  of  the  Court  to  supply 
a  defective  execution  in  the  cases  provided  in  Sees.  915 
and  989. 

K.  T.  0.  C,  Seo.  829. 

Consent  of         Seo.  907.     When  the  consent  of  a  third  person  to  the 

third  person  .  «  • 

to  ezecnuon  exccutiou  of  a  DOwcr  IS  requisite,  such  consent  must  be 

ofpower.  ji    •         1       .  • 

expressed  in  the  instrument  by  which  the  power  is  exe- 
cuted, or  be  certified  in  writing  thereon.  In  the  first  case 
the  instrument  of  execution,  in  the  second,  the  certificate, 
must  be  subscribed  by  the  party  whose  consent  is  required; 
and  to  entitle  the  instrument  to  be  recorded,  such  signa- 
ture must  be  duly  proved  or  acknowledged,  according  to 
tbe  chapter  on  Recording  Transfers. 

N.  Y.  G.  C,  See.  830. 

Sec.  908.  Where  the  consent  of  several  persons  to  the 
execution  of  a  power  is  requisite,  al^must  consent  thereto; 
but,  in  case  any  one  or  more  of  them  is  dead,  the  consoDt 
of  the  survivors  is  sufScient,  unless  otherwise  prescribed 
by  the  terms  of  the  power. 

N.  T.  C.  0.,  See.  881. 

Seo.  909.  Every  instrument  executed  by  the  holder  of 
a  power,  conveying  an  estate  or  creating  a  charge  which 
such  holder  would  have  no  right  to  convey  or  create  ex- 
cept by  virtue  of  his  power,  is  to  be  deemed  a  valid  exe- 
cution of  the  power,  even  though  not  recited  or  referred 
to  therein. 

N.  Y.  C.  C,  See.  832. 

delmSf*"**       ®*^*  ^^^*    ^^^^7  instrument,  except  a  will,  in  execa- 
ooavejaacee    tion  of  a  power,  even  though  the  power  is  one  of  revoct- 
tion  only,  is  to  be  deemed  a  conveyance,  within  the  meaD- 
ing  of  the  chapter  on  Recording  Transfers. 

N.  Y.  G.  0.,  Seo.  833. 


Stame. 


OmisBlon  to 
recite  power 
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Sbc.  911      A  disposition  or  charge,  by  virtue  of  a  power,  ^•J^" 
more  extensive  than  was  authorized  thereby,  is  not  there-  notToid. 
fore  void;  but  every  estate  or  interest  so  created,  so  far 
aB  it  is  embraced  by  the  terms  of  the  power,  is  valid. 

N.  Y.  C.  C,  Seo.  334. 

Sso.  912.     The  period  during  which  t^he  absolute  right  Compuution 
of  alienation  may  be  suspended  by  an  instrument  in  eze-  suspension. 
cutioD  of  a  power,  must  be  computed,  not  from  the  date 
of  the  instrument,  but  from  the  time  of  the  creation  of 
the  power. 

N.  r.  G.  C,  Seo.  335. 

Skc.  913.    !No  estate  or  interest  can  be  ffiven  or  limited  wbat  estate 

^  may  be 

to  any  person,  by  an  instrument  in  execution  of  a  power,  «i^oo- 
^which  could  not  have  been  given  or  limited  at  the  time  of 
the  creation  of  the  power. 

N.  Y.  C.  C,  Sec.  336. 

Sec.  914.    When  a  married  woman,  entitled  to  an  estate  **»^®*,v  . 

vomen.their 

in  fee,  is  authorized  by  a  power  to  dispose  of  such  estate  authority. 
daring  her  marriage,  she  may,  by  virtue  of  such  power, 
create  any  estate  which  she  might  create  if  unmarried. 

N.  Y,  C.  C,  Sec.  337. 

Sec.   916.     Purchasers    for  a  valuable  consideration,  D«fectwe 

'    execution. 

claiming  under  a  defective  execution  of  a  power,  are 
entitled  to  the  same  i^lief  as  similar  purchasers  claiming 
under  a  defective  conveyance  from  an  actual  owner. 

N.  Y.  C.  C,  Sec.  338. 

Sec.  916.    Instruments  in  execution  of  a  power  are  liraud. 
affected  by  fraud  in  the  same  manner  as  like  instruments 
executed  by  owners  or  Trustees. 

N.  Y.  C.  C,  Sec.  339. 

Sec.  917.    A  general  and    beneficial  power  is  valid,  General  and 

Denenciai 

which  gives  to  a  married  woman  power  to  dispose,  during  iw*"*© 
her  marriage,  and  without  the  concurrence  of  her  bus-  women. 
band,  of  a  present  or  future  estate  in  real  property  con- 
veyed or  devised  to  her  in  fee. 

N.  Y.  C.  C,  Seo.  340. 

Bstate  of 

owner  for 

Sec.  918.     Where  an  absolute  power  of  disposition,  not  m^.  ^>^t 
accompanied  by  any  trust,  is  given  to  the  owner  of  a  par-  changedinto 

25 
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ticalar  estate  for  life  or  years,  such  estate  is  changed  into 
a  fee,  absolute  in  favor  of  creditors,  purchasers  and  en- 
cumbrancers, but  subject  to  any  future  estates  limited 
thereon,  in  case  the  power  should  not  be  executed ^  or  the 
property  should  not  be  sold  for  the  satisfaction  of  debts. 

N.  Y.  C.  C,  Sec.  341. 

Certain  Seo.  919.     Where  an  absolute  power  of  disposition,  not 

creates  fee.  accompanicd  by  any  trust,  is  given  to  any  person  to  vr^hom 
no  particular  estate  is  limited,  such  person  also  takes  a 
fee,  subject  to  any  future  estate  that  may  be  limited 
thereon,  but  absolute  in  favor  of  creditors,  purchasers  aad 
encumbrancers. 

N.  T.  C.  0.,  Seo.  842. 

sune.  Sec  920.     In  all  cases  where  an  absolute  power  of  dis- 

position is  given,  not  accompanied  by  any  trust,  and  no 
remainder  is  limited  on  the  estate  of  the  holder  of  the 
power,  he  is  entitled  to  an  absolute  fee. 

N.  T.  G.  C,  See.  343. 

Effector  Sec.  921.     Where  a  general  and  beneficial   power   to 

power  to  o  *^ 

devise  Id-      devisc  the  inheritance  is  given  to  the  owner  of  an  estate 

heritance  In 

certain  cisee  for  life  or  for  ycars,  he  is  deemed  to  possess  an  absolote 
power  of  disposition,  within  the  meaning  of  the  last-  three 
sections. 

N.  Y.  C.  C,  Sec.  344. 

Power  to  Seo.  922.     Every  power  of  disposition  is  deemed  abso- 

tee.  late,  by  means  of  which  the  holder  is  enabled,  in  his  life- 

time, to  dispose  of  the  entire  fee,  in  possession  or  in  ex- 
pectancy, for  his  own  benefit. 

N.  Y.  C.  C,  Sec.  845. 

Poww-to  Sec  923.    Where  the  grantor  in  any  conveyance  re- 

serves to  hiiiiself,  for  his  own  benefit,  an  absolute  power 
of  revocation,  such  grantor  is  still  to  be  deemed  the  abso- 
lute owner  of  the  estate  conveyed,  so  far  as  the  rigbts  of 
creditors  and  purchasers  are  concerned. 

N.  Y.  0.  C.,  Sec.  346. 

gjcwimd        Seo.  924.    A  special  and  beneficial  power  is  valid  ^wfaich 

pjwere,  who  is  crranted — 

maj  take*  ^ 

1.  To  a  married  woman  to  dispose,  during  the  marria^, 
of  any  estate  less  than  a  fee,  belonging  to  her,  In  the 
property  to  which  the  power  relates;  or, 
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2.  To  the  owner  of  a  life  estate  in  the  property  em- 
braced ia  the  power,  to  make  leases  for  not  more  than 
twenty -one  years,  commencing  in  possession  during  his 
life. 

N.  T.  C.  C,  Sec.  347. 

Sec.    925.    A  special  and  beneficial  power  to  make  constnicuon 
leases  of  agricaltaral  land  for  more  than  ten  years,  or  of  ^i^?^ 
town  and  city  lots  for  more  than  twenty  years,  is  void 
only  as  to  the  time  beyond  ten  or  twenty  years,  and  aa- 
thorizes  leases  for  those  terms  or  less. 

N.  Y.  C.  C,  Seo.  348 ;  Stats.  1851, 169,  Sec.  1. 

Skc.  926.    The  power  of  the  owner  of  a  life  estate  to  power  to 
make  leases  is  not  transferable  as  a  separate  interest,  bat  ^owner^ 
18  annexed  to  his  estate,  and  will  pass,  unless  specially  ex-  ^^^^J^' 
cepted,  by  any  grant  of  such  estate.     If  speeially  ex- 
cepted in  any  sach  grant,  it  is  extinguished. 

N.  7.  C.  C,  Sec.  349. 

Sec.  927.    The  power  of  the  owner  of  a  life  estate  to  luieaie  of 
make  leases  may  be  released  by^im  to  any  person  enti-  '^^  ^^*'' 
tied  to  a  future  estate  in  the  property,  and  is  thereupon 
extinguished. 

N.  T.  C.  C,  See.  350. 

• 

Sso.  928.     A  mortgage,  executed  by  the  owner  of  a  life  Hortgi«ee 
estate  having  a  power  to  make  leases,  or  by  a  married  haTing^ 
woman,  by  virtue  of  any  beneficial  power,  does  not  extin-  ^StT^etc. 
goish  or  suspend  the  power;  but  the  power  is  bound  by 
the  mortgage  in  the  same  manner  as  the  real  property 
embraced  therein. 

N.  T.  G.  C.|  Sec.  351. 

Sec.  929.    The  efiects  on  the  power  of  a  lien  by  mort-  Effect 
gage,  such  as  is  mentioned  in  the  last  section,  are — 

1.  That  the  mortgagee  is  entitled  to  an  execution  of 
the  power,  so  far  as  the  satisfaction  of  his  lien  may  re- 
qaire  it;  and, 

2.  That  any  subsequent  estate  created  by  the  owner, 
in  execution  of  the  power,  becomes  subject  to  the  mort- 
gage in  the  same  manner  as  if  in  terms  embraced  therein. 

N.  Y.  0.  C,  Sec.  352. 

Seo.  930.    Every  special  and  beneficial  power  is  liable  wfld^T^ 
to  the  claims  of  creditors  in  the  same  manner  as  other  toTreditors! 
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Patnre  b«ue- 
flcial  powon 


Trust  powera 
imporatlvo. 


Sffeot  of 
right  of 
■election. 


ConiitnictioB 
of  certain 
powers. 


Same. 


Whoa  Goort 
to  execute 
power. 


dtune. 


interests  that  cannot  be  reached  by  execution,  and 
execution  of  the  power  may  be  adjudged  for  the  bene! 
of  the  creditors  entitled. 

N.  T.  C.  C,  Seo.  85a. 

Sec.  931.  No  beneficial  power,  general  or  special,  d( 
already  specified  and  defined  in  this  Title,  can  hereaf\< 
be  created. 

N.  Y.  C.  0.,  Seo.  354. 

Seo.  932.     Every  trust  power,  unless  its  execution 
naade  expressly  to  depend  on  the  will  of  the  Trustee, 
imperfttive,  and  imposes  a  duty  on  the  Trustee,  the  p( 
formance  of  which  may  be  compelled  for  the  benefit 
the  parties  interested. 

N.  T.  C.  C,  Seo.  355. 

Seo.  933.    A  trust  power  does  not  cease  to  be  impei 
tive  where  the  Trustee  has  the  right  to  select  any,  ai 
exclude   others,  of  the  persons  designated  as  the  hem 
ficiaries  of  the  trust. 

N.  Y.  C.  C,  Seo.  850. 

Seo.  934.    Where  a  disposition  under  a  power  is  direcU 
to  be  made  to,  among  or  between  several  persons,  withoi 
any  specification  of  the  share  or  sum  to  be  allotted 
each,  all  the  persons  designated  are  entitled  in  equal  pi 
portion. 

N.  Y.  C.  C,  Boo.  357. 

Sko.  935.  Where  the  terms  of  a  power  import  that  tN 
estate  or  fund  is  to  be  distributed  among  several  per80D< 
designated,  in  such  manner  or  proportions  as  the  Trust 
of  the  power  may  think  proper,  the  Trustee  may  allot 
the  whole  to  any  one  or  more  of  such  persons  in  excla< 
sion  of  the  others. 

N.  Y.  C.  C,  Sec.  358. 

Seo.  936.    If  the  Trustee  of  a  power,  with  the  right 
selection,  dies  leaving  the  power  unexecuted,  its  execo^j 
tion  must  be  adjudged  for  the  benefit,  equally,  of  all  ti>< 
persons  designated  as  objects  of  the  trust. 

N.  Y.  C.  C,  See.  35«. 

Sec  937.     Where  a  power  in  trust  is  created  by  wi^'i 
and  the  testator  has  omitted  to  designate,  expressly  or  byl 
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Decessary  implication,  by  whom  the  power  is  to  be  exe- 
cated,  its  execntion  devolves  on  the  District  Court. 

N.  Y.  c.  C,  Soo.  360. 

Sec.   938.      Tho  execution,  in  whole  or  in  part,  of  any  szecntian of 
trust  power,  may  be  adjudged  for  the  benefit  of  the  cred-  ^enco™ 
itors  or  assignees  of  any  person  entitled,  as  one  of  the  CTe(UtoTii,eto 
beneficiaries  oF  the  trust,  to  compel  its  execution,  when 
bis  interest  is  transferable. 

N.  Y.  C.  C,  Sec.  361. 

Sko.   939.      Where  the  execution  of  a  power  in  trast  is  Defective 
defective,   in    -w^hole  or  in  part,  under  the  provisions  of  ****"***"• 
tbie  Title,  its  proper  execution  may  be  adjudged  in  favor 
of  the  persons  designated  as  the  objects  of  the  trust. 

N.  Y.  C.  C,  Sec.  862. 


Skc.  940.  The  provisions  of  the  Title  on  Trusty  sav-  Appuciai< 
inc^  the  rights  of  other  persons  from  prejudice  by  the  mis-  ^uont.^ 
condact  of  Trustees,  and  authorizing  the  Court  to  remove 
ted  appoint  Trustees;  the  provisions  of  the  Title  on 
SuceeMiofi,  devolving  express  trusts  upon  the  Court,  on 
the  death  of  the  Trustee;  and  the  provisions  of  Sec.  871, 
in  the  Title  on  Uses  and  Trusts,  apply  equally  to  powers  in 
trast   and  the  Trustees  of  such  power. 

N.  Y.  C.  C,  Seo.  363. 


PART  III. 

PERSONAL  OR  MOVABLE  PROPERTY. 

Title    I.  Personal  Property  in  General. 

^  

XL  Pabtioulas  £iNDa  or  Pesson ai.  Propkbtt. 


TITLE    I. 

PERSONAL  PROPERTY  IN  GENERAL. 

SscnoH  946.  By  what  law  governed. 

947.  Fatare  interests  in  perishable  property,  how  protected. 

Sec.  946.     If  there  is  do  law  to  the  contrary  in   the  By  what  law 
place  where  personal  property  is  situated,  it  is  deemed  to  ^^^" 
follow  the  person  of  its  owner,  and  is  governed  by  the 
law  of  his  domicile. 

N.  Y.  C.  0.,  Sec.  364. 

Sec.  947.    Where  one  has  the  present  and  another  the  Future 
fatare  interest  in  a  thing  personal,  and  the  thing  is  per-  p°rilhlbie^ 
ishable,  the   latter  may  require  it  to  be  sold,  and  the  E^p^.' 
proceeds  invested  for  the  benefit  of  both  parties,  accord-  *^^* 
ing  to  their  respective  interests ;  except  in  case  of  a  thing 
specially  appropriated  to  a  particalar  use. 

N.  Y.  C.  C,  Sec.  365. 


TITLE    II. 

PARTICULAR  KINDS  OP  PERSONAL  PROPERTY. 

Chaptbb   I.  THINGS  IN  ACTION. 
II.  SHIPPING. 
IIL  PRODUCTS  OP  THE  MIND. 
IV.  OTHER  KINDS  OF  PERSONAL  PROPERTY. 
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CHAPTER    I. 


Things  in 
action  de« 
llnad. 


Tntntferand 
•orriTonhip 


THINGS   IN   ACTION. 

Sbction  953.  Thingi  in  «ction  defined. 
954.  Transfer  and  inrrivorship. 

Seo.  953.  A  thing  in  action  is  a  right  to  recover  some- 
thing by  a  judicial  proceeding. 

N.  T.  C.  C,  Sec.  366. 

Sec.  954.  A  thing  in  action,  arising  out  of  the  violation 
of  a  right  of  property,  or  out  of  an  obligation,  raay  be 
transferred  by  the  owner.  Upon  the  death  of  the  owner 
it  passes  to  his  personal  representatives,  except  where,  in 
the  cases  provided  in  the  Code  op  Civil  Proceburb,  it 
passes  to  his  devisees  or  successor  in  office. 

N.  Y.  C.  C,  See.  367. 


CHAPTER  II. 

SHIPPING. 


Abtiglb    I.  General  PROYisiomi. 

II.   KULKS  OP  NAYIGAnOir. 


ARTICLE  I. 


OBHKRAL  PROYISIOHS. 

Sbction  960.  Definition  of  a  ihip. 

961 .  Appurtenances  and  equipments. 

962.  Foreign  and  domestic  navigation. 

963.  Foreign  and  domestic  ships  distinguished. 

964.  Several  owners. 

965.  Owner  for  voyage. 

966.  Registry,  etc. 

Sec.  960.     A  ship  is  any  structure  fitted  for  navigation. 
Every  kind  of  ship  is  included  in  the  term  ^'shipping.'' 

N.  T.  0.  C,  Seo.  368. 

Apporte.  Sso.  961.    All  things,  belonging  to  the  owners,  which 

equipmenu.    are  ou  board  a  ship,  and  are  connected  with  its  proper 


Definition 
of  a  ship. 
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use,  for  the  objects  of  the  voyage  and  adventare  in  which 
the  ship  IB  engaged,  are  deemed  its  apportenanoes. 

N.  Y.  C.  C,  See.  369. 

Ssc.  962.     Ships  are  engaged  either  in  foreign  or  domes-  Foreign  and 
tic  navigation,  or  in  the  fisheries.     Ships  are  engaged  in  narigation. 
foreign  navigation  when  pas^ng  to  or  from  a  foreign 
country;  and  in  domestic  navigation,  when  passing  from 
place  to  place  within  the  United  States. 

N.  Y.  C.  C,  S«c.  870. 

Sbo.  963.  A  ship  in  a  port  of  the  State  to  which  it  Foreign  and 
belongs  is  called  a  domestic  ship;  in  another  port  it  is  shim  distin- 
called  a  foreign  ship.  •"^^^•*- 

N.  Y.  C.  C,  Sec.  371. 


8bc.  964.     If  a  ship  belongs  to  several  persons,  not  sererai 
partners,  and  they  diflTer  as  to  its  nse  or  repair,  the  con-  **^*"' 
iToversy  may  be  determined  by  any  Court  of  competent 
jorisdiction. 

N.  Y.  C.  C,  Sec.  372, 

Sec.  965.     If  the  owner  of  a  ship  commits  its  possession  owner  for 
and  navigation  to  another,  that  other,  and  not  the  owner,  ^*^3^*' 
is  responsible  for  its  repairs  and  supplies. 

N.  Y.  C.  C,  Sec.  373. 

Sec.  966.     The  registry,  enrolment  and  license  of  ships  Regi»try,etc. 
are  regulated  by  Acts  of  Congress. 

N.  Y.  C.  C,  Sec.  374. 


ARTICLE  II. 

BULBS  OF  If  AYIGATION. 

Sbctioh  970.  CoUisioDS. 

1 .  Rules  as  to  ships  meeting  each  other. 

2.  The  role  for  sftUing  vessels. 

3.  Rales  fur  steamers  in  narrow  channels. 
i.  Same. 

5.  Rales  for  steam  yessols  on  different  coorses. 
0.  Meeting  of  steamers. 

971.  Collision  from  breach  of  rales. 

972.  Breaches  of  such  rales  to  imply  wilfal  defaolt. 

973.  Loss,  how  apportioned. 

26 


202 


CIVIL  CODE. 


ColUsioiiB. 


RnlMMto 
flhipB  meet- 
ing each 
other. 


The  role  for 

aailing 

Teasels. 


Rules  for 
steamers  In 
narrow 
channels. 


Same. 


Rales  for 
steam  vessels 
on  different 
oonrses. 


Seo.  970.  In  the  case  of  ships  meeting,  the  following 
rules  mast  be  observed,  in  addition  to  those  prescribed 
by  that  part  of  the  Political  Code  which  relates  to  J^a^ 
igation : 

.1.  Whenever  any  ship,  whether  a  steamer  or  sailing 
'ship,  proceeding  in  one  direction,  meets  another  ship, 
whether  a  steamer  or  sailiifg  ship,  proceeding  id  anothir 
direction,  so  that  if  both  ships  were  to  continoe  their 
respective  courses  they  would  pass  so  near  as  to  involve 
the  risk  of  a  collision,  the  helms  of  both  ships  must  be 
put  to  port  so  as  to  pass  on  the  port  side  of  each  other; 
and  this  rule  applies  to  all  steamers  and  all  saiiiDp^  ships, 
whether  on  the  port  or  starboard  tack,  and  whether 
close-hauled  or  not,  except  where  the  circumstances  of 
the  case  are  such  as  to  render  a  departure  from  the  rale 
necessary  in  order  to  avoid  immediate  danger,  and  sub- 
ject also  to  a  due  regard  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack  close- 
hauled,  to  the  keeping  such  ships  under  command. 

2.  In  the  case  of  sailing  vessels,  those  having  the  w^ind 
fair  must  give  way  tO'  those  on  a  wind.  When  both  are 
going  by  the  wind,  the  vessel  on  the  starboard  tack  mast 
keep  her  wind,  and  the  one  on  the  larboard  tack  hear  up 
strongly,  passing  each  on  the  laboard  hand.  When  both 
vessels  have  the  wind  large  or  abeam,  and  meet,  they 
must  pass  each  other  in  the  same  way  on  the  larboard 
hand,  to  effect  which  two  last  mentioned  objects  the  helm 
must  be  put  to  port  Steam  vessels  must  be  regarded  as 
vessels  navigating  with  a  fair  wind,  and  should  give  way 
to  sailing  vessels  on  a  wind  of  either  tack. 

3.  A  steamer  navigating  a  narrow  channel  must,  Tvhen- 
ever  it  is  safe  and  practicable,  keep  to  that  side  of  the 
fairway  or  mid  channel  which  lies  on  the  starboard  side 
of  the  steamer. 

4.  A  steamer  when  passing  another  steamer  in  sacb 
channel,  must  always  leave  the  other  upon  the  larboard 
side. 

5.  When  steamers  must  inevitably  or  necessarily  cross 
so  near  that,  by  continuing  their  respective  courses,  there 
would  be  a  risk  of  collision,  each  vessel  must  pat    her 
helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  # 
each  other. 
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6.  The  rules  of  this  section  do  not  apply  to  any  case  Meeting  or 
for  which  a  different  rule  is  provided  by  the  regalations 
for  the  government  of  pilots  of  steamers  approaching 
each  other  within  sound  of  the  steam  whistle,  or  by  the 
regalations  concerning  lights  upon  steamers,  prescribed 
under  authority  of  the  Acts  of  Congress  approved  August 
thirtieth,  eighteen  hundred  and  fifty-two,  and  April  twen- 
ty-ninth, eighteen  hundred  and  sixty-four. 

N.  T.  C.  C,  Sao.  375. 

NoTB. — For  regnlatioiis  presoribed  by  the  Aots  mentionod 
in  Subd.  6,  loe  note  at  end  of  this  article. 

Sbc.  971.  If  it  appears  that  a  collision  was  occasioned  ooiusIod 
by  failure  to  observe  any  rule  of  the  foregoing  section,  of  mies. 
the  owner  of  the  ship  by  which  such  rule  is  infringed 
cannot  recover  compensation  for  damages  sustained  by 
the  ship  in  such  collision,  unless  it  appears  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  rule 
necessary. 

N.  Y.  0.  C,  Seo.  376. 

Seo.  972.    Damage  to  person  or  property  arising  from  Breaches  of 
the  failure  of  a  ship  to  observe  any  rule  of  Sec.  970,  must  toimDiy 
be  deemed  to  have  been  occasioned  by  the  wilful  default  de&uit. 
of  the  person  in  charge  of  the  deck  of  such  ship  at  the 
time,  unless  it  appears  that  the  circumstances  of  the  case 
made  a  departure  from  the  rule  necessary. 

N.  Y.  C.  C,  Seo.  377. 

Ssc.  973.    Losses  caused  by  collision  are  to  be  borne  Loss,  how 

,  apportioned. 

as  follows  : 

1.  If  either  party  was  exclusively  in  fault  he  must  bear 
his  own  loss,  and  compensate  the  other  for  any  loss  he 
has  sustained. 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls. 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided, 
unless  it  appears  that  there  was  a  great  disparity  in  fault, 
in  which  case  the  loss  must  be  equitably  apportioned. 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the 
loss  must  be  equally  divided.  • 

N.  Y.  C.  C,  See.  378. 
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NOTE. 

The  regulations  preBcribed  by  the  Board  of  Inspeotors,  under  anthority  of 

the  Act  of  1852,  are  as  follows : 

All  pilots  of  stoamers  navigating  seas,  gulfs,  lakos,  b^ys  or  rirers  (ezeept 
rivers  emptying  into  the  Golf  of  Mezioo  and  their  tribataries),  when  neeting 
or  approaching  each  other,  whether  by  day  or  by  night,  and  as  soon  as  withia 
sight  and  fully  within  sound  of  the  steam  whistle,  shall  observe  and  comply 
with  the  following 

SEOULATIONS. 

Rule  1.  When  steamers  meet  "  head  and  head,"  it  shall  be  the  duty  of 
each  to  pass  to  the  right  or  larboard  side  of  the  other.  And  either  pilot,  upoa 
determining  to  pursue  this  course,  shall  give,  as  a  signal  of  his  intention,  mm 
short  and  distinct  blast  of  his  steam  whistle,  which  the  other  shall  answer 
promptly  by  a  similar  blast  of  the  whistle.  But  if  the  course  of  each  steamer 
is  so  far  on  the  starboard  of  the  other  as  not  to  be  considered  by  the  rales  ss 
meeting  '*  head  and  head,"  or  if  the  vessels  are  approaching  in  snob  a  man- 
ner, that  passing  to  the  right  (as  above  directed)  is  deemed  unsafe,  or  eontraiy 
to  rule,  by  the  pilot  of  either  vessel,  the  pilot  so  deciding  shall  immediately 
give  turn  short  and  distinct  blasts  of  his  steam  whistle,  which  the  other  pilot 
shall  answer  promptly  by  two  similar  blasts  of  his  whistle,  and  they  shall  pesi 
to  the  left  or  on  the  starboard  side  of  each  other. 

Note. — In  the  uight,  steamers  will  be  considered  meeting  "head  and  bead'' 
so  long  as  both  the  colored  lights  of  each  are  in  view  of  the  other.  In  fA«  dof, 
a  similar  position  will  also  be  considered  "  head  and  head." 

RuLB  2.  When  steamers  are  approaching  each  other  in  an  oblique  direc- 
tion (as  shown  in  disgram  of  fifth  situation),  they  will  pass  to  the  right,  si 
if  meeting  "  head  and  head,"  and  the  signal,  by  whistle,  shall  be  given  end 
answered  promptly,  as  in  that  case  specified. 

Rule  3.  If,  when  steamers  are  approaching  eaeh  other,  the  pilot  of  either 
vessel  fails  to  understand  the  course  or  intention  of  the  other,  whether  tnm. 
the  signals  being  given  and  answered  erroneously,  or  from  other  cause,  tbs 
pilot,  so  in  doubt,  shall  immediately  signify  the  same  by  giving  several  short 
and  rapid  blasts  of  the  steam  whistle,  and  if  the  vessels  shall  have  approached 
within  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  sufficient  for  steerage  way,  until  the  proper  signals  are  given,  answered 
and  understood,  or  until  the  vessels  shall  have  passed  each  other. 

Rule  4.  When  steamers  are  running  in  a  fog  or  thick  weather,  it  shall  be 
the  duty  of  the  pilot  to  cause  a  long  blast  of  the  steam  whistle  to  be  sftanded 
at  intervals  not  exceeding  two  minutes.  And  no  steamer  shall,  in  any  ease, 
be  justified  in  ooming  into  collision  with  another  vessel  if  it  be  possible  to 
avoid  it. 

Rule  5.  Whenever  a  steamer  is  nearing  a  short  bend  or  curve  in  the 
channel,  where,  from  the  height  of  the  banks  or  other  cause,  a  steamer  ap- 
proaching f^om  the  opposite  direction  cannot  be  seen  for  a  distance  of  half  a 
mile,  the  pilot  of  such  steamer,  when  he  shall  have  arrived  within  half  a  mil* 
of  such  curve  or  bend,  shall  give  a  signal  by  one  long  blast  of  the  steam  whis- 
tle, which  signal  shall  be  answered  by  a  similar  blast  given  by  the  pilot  of  aaj 
approaching  steamer  that  may  be  within  hearing.  Should  such  signal  be  co 
answered  by  a  steamer  upon  the  further  side  of  such  bend,  then  the  usual 
signals  for  meeting  and  passing  shall  immediately  be  given  and  answered. 
But  if  the  Jir§t  alarm  signal  of  such  pilot  be  not  answered,  he  is  to  consider 
the  channel  clear,  and  govern  himself  accordingly. 

Rule  6.  The  signals  by  blowing  of  the  steam  whistle  shall  be  given  end 
answered  by  pilots  in  compliance  with  these  rules,  not  only  when  meetiai 
"  head  and  head,"  or  nearly  so,  but  at  all  times,  when  passing  or  meeting,  at 
m  distance  within  half  a  mile  of  each  other,  and  whether  passing  to  the  itar- 
board  or  larboard. 

N.  B. — The  foregoing  rules  are  to  be  complied  vrith  in  all  cases,  except  wheo 
steamers  are  navigating  in  a  crowded  channel  or  in  the  vicinity  of  wharves— 
under  these  circumstances  steamers  must  be  run  and  managed  with  gre^ 
caution,  sounding  the  whistle  as  may  be  necessary  to  guard  against  oollisios 
or  other  accUents. 

bteaxerb'  lights,  to  pbbyxht  collibioe  at  eight. 

Rule  7.  When  unfUr  w^h.  All  steamers  rigged  for  carrying  sail  vb^ 
carry  a  bright  white  light  at  the  foremast  head,  and  all  other  steamers  most 
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eany  a  bright  white  light  on  the  9tem  or  near  the  bow,  and  another  on  a  maat 
near  the  stem,  or  on  the  flag-staff  at  the  ttentf  the  last  named  being  at  an 
tieration  of  at  least  twenty  feet  abore  all  other  lights  upon  the  steamer.  All 
steamers  mast  carrj  a  green  light  npon  the  starboard  side,  and  a  red  light  on 
the  port  side. 

NoTR. — steamers,  althongh  rigged  for  oarrjing  sail,  instead  of  the  foremast 
heed  light,  may  adopt  the  forward  and  stern  lights  provided  for  steamers  not 
risked  for  carrying  sail,  provided  suoh  lights  are  so  arranged  and  plaoed  on 
the  vessel  as  to  secure  the  contemplated  objects. 

When  at  anchor,  A  bright  white  light,  at  least  twenty  feet  above  the  sur- 
fiue  of  the  water.  The  lantern  so  constrocted  and  plaoed  as  to  show  a  good 
light  all  aroand  the  horison. 

L  The  masthead  light  of  steamers  rigged  for  carrying  sail  to  be  visible  at 
a  distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the  lantern  to  be  so 
eoDstmcted  as  to  show  a  uniform  and  unbroken  light  over  an  arc  of  the  hori- 
xon  of  twenty  points  of  the  compass,  namely,  from  right  ahead  to  two  pointe 
absfl  the  beam  on  either  side  of  the  ship. 

3.  The  stem  and  stern  lights  of  the  steamers  not  rigged  for  carrying  sail 
to  be  visible  at  a  distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the 
Rspective  lanterns  to  be  so  oonstruoted  that  the  stem  light  shall  show  a  uni-« 
form  and  unbroken  light  over  an  arc  of  the  horiton  of  twenty  pointe  of  the 
eompasB,  namely,  from  right  ahead  to  two  pointe  abaft  the  beam  on  either 
side  of  the  ship,  and  that  the  stem  light  shall  show  a  uniform  light  all  around 
the  horixon. 

3.  The  colored  side  lighte  to  be  visible  at  a  distance  of  at  least  two  miles 
in  a  clear  dark  night ;  and  the  lanterns  to  be  so  constracted  as  to  show  a 
neiform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the 
eompass,  namely,  from  right  ahead  to  two  points  abaft  the  beam  on  their 
letpective  rides. 

4.  The  side  lighte  are  to  be  fitted  with  inboard  screens  of  at  least  nx  feet 
in  length  (clear  of  the  lantern),  to  prevent  them  from  being  seen  across  the 
bow.  The  screens  are  to  beplaoed  in  a  fore  and  aft  line  with  the  inner  edge 
of  the  side  lighte,  and  in  contact  therewith. 

Note  1.  The  object  of  carrying  the  bright  white  light  at  the  foremast 
heed  of  steamers  rigged  for  carrying  sail  is  merely  to  intimate  to  other  vessels 
the  approach  or  presence  of  such  steamer. 

Nora  2.  The  object  of  the  colored  lighte  required  to  be  carried  on  <dl 
steamers,  is  to  indicate  to  other  vessels  the  course  or  direction  such  steamer 
may  be  steering. 

NoTB  3.  The  object  of  requiring  steamers  not  rigged  for  carrying  sail  to 
carry  a  white  stern  light  in  connection  with  a  white  light  on  the  stem  or  near 
the  bow,  is  to  provide.(when  the  vessel's  rig  will  admit  of  it)  a  method  of  de- 
termining, by  a  central  range  of  lighte,  mote  correctly  the  course  that  such 
vessel  is  ranning. 

The  regulations  of  the  Act  of  April  29,  1864,  which  apply  to  all  ''mercan- 
tile marine,"  are  as  follows  : 

BS6ULAT10H8  FOB  PRBYKNTINa  COLLISIONS   05  WATBR. 

I 

Preliminary, 

Abticle  1 .  What  to  be  eoneidered  eailing  ehipe  and  tohat  ehipe  under  eteam. 
la  the  following  rales  every  steamship  which  is  under  sail,  and  not  under 
steam,  is  to  be  considered  a  sailing  ship ;  and  every  steamship  which  is  under 
steam,  whether  under  sail  or  not,  is  to  be  considered  a  ship  under  steam. 

BULBS  OOZfCBRHIMO  LlfiHTS. 

Lighte, 

Aht.  2.  The  lighte  mentioned  in  the  following  articles,  and  no  others, 
>^l  be  carried  in  all  weathers  between  sunset  and  sunrise. 

Lighte  for  Steamehipe. 

Art.  3.    All  steam  vessels  when  under  way  shall  carry — 
(«•)  At  the  foremast  head,  a  bright  white  light,  so  fix^d  as  to  show  an  uni- 
form and  nobroken  light  over  an  arc  of  the  horixon  of  twenty  pointe  of  the 
eompass,  so  fixed  as  to  throw  the  light  ten  pointe  on  each  side  of  the  ship,  vis : 
from  right  ahead  to  two  points  abaft  the  beam  on  either  side,  and  of  such  a 
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oboraoter  as  to  be  risible  on  a  dark  nighty  with  a  dear  atmospherot  tX  a  di£- 
tanoe  of  at  least  five  miles. 

(6.)  On  the  starboard  side,  a  green  light,  so  eonstrnoted  as  to  throw  an  mi- 
form  and  nobroken  light  over  an  are  of  the  horizon  of  ten  points  of  the  eoa- 
pass,  so  fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  th« 
beam  on  the  starboard  side,  and  of  snch  a  oharaoter  as  to  be  Tisible  on  a  dark 
night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  two  miles. 

(c.)  On  the  port  side,  a  red  light,  so  oonstmcted  as  to  show  an  uniform  tod 
unbroken  light  over  an  aro  of  the  horizon  of  ten  points  of  the  oompass,  m 
fixed  as  to  throw  the  light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  oharaoter  as  to  be  visible  on  a  dark  night,  wttb  a 
elear  atmosphere,  at  a  distance  of  at  least  two  miles. 

(i.)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard  serMOf, 
projecting  at  least  three  feet  forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow. 

LighU  for  Steam-tugt. 

Art.  4.    Steamships,  when  towing  other  ships,  shall  carry  two  bright  white 
masthead  lights  vertioally.  in  addition  to  their  side  lights,  so  as  to  distiognisfa 
.  them  from  other  steamships.    Each  of  these  mastbcMd  lights  shall  be  of  the 
same  construction  and  oharaoter  as  the  masthead  lights  whioh  other  steam- 
ships are  required  to  carry. 

Light*  for  Sailing  Ship*. 

Art.  5.  Sailing  ships  under  way  or  being  towed,  shall  earry  the  same 
lights  as  steamships  under  way,  with  the  exception  of  the  white  masthead 
lights,  which  they  shall  never  carry. 

Exceptional  Light*  for  *maU  Sailing  Vettel*. 

A  RT.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather,  the 
green  and  red  lights  oannot  be  fixed,  these  lights  shall  be  kept  on  deck,  on 
their  respective  sides  of  the  vessel,  ready  for  instant  exhibition,  and  shall,  on 
the  approach  of  or  to  other  vessels,  be  exhibited  on  their  respeotive  sides  in 
sufiioient  time  to  prevent  collision,  in  such  manner  as  to  make  them  most 
visible,  and  so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor  the 
red  light  on  the  starboard  side.  To  make  the  use  of  these  portable  lights 
more  certain  and  easy,  they  shall  each  be  painted  outside  with  the  color  of  the 
light  they  respeotively  contain,  and  shall  be  provided  with  suitable  screens. 

Light*  for  Ship*  at  Anchor, 

Art.  7.  Ships,  whether  steamships  or  sailing  ships,  when  at  anchor  in 
roadsteads  or  fairways,  shall,  between  sunset  and  sunrise,  exhibit  where  it 
can  best  be  seen,  but  at  a  height  not  exceeding  twenty  feet  above  the  hall,  a 
white  light  in  a  globular  lantern  of  eight  inches  in  diameter,  and  so  oon- 
stmcted as  to  show  a  clear,  uniform  and  unbroken  light,  visible  all  aroond 
the  horison,  and  at  a  distance  of  at  least  one  mile. 

Light*  for  Pilot  Ve**el*, 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for  other 
sailing  vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible  all  aroand 
the  horixon,  and  shall  also  exhibit  a  flare-up  light  every  fifteen  minutes. 

Light*  for  Fithing  Ve**el*  and  Boat*. 

Art.  9.  Open  fishing-boats  and  other  open  boats  shall  not  be  reqnired  to 
carry  side  lights  required  for  other  vessels,  but  shall,  if  they  do  not  oarry  snch 
lights,  oarry  a  lantern  having  a  green  slide  on  the  oue  side  and  a  red  slide  on 
the  other  side,  and  on  tho  approach  of  or  to  other  vessels,  snch  laotern  shall 
be  exhibited  in  sufficient  time  to  prevent  collision,  so  that  the  green  light  shall 
not  be  seen  on  tho  port  side,  nor  the  red  light  on  the  starboard  side.  Fishing 
vessels  and  open  boats,  when  at  anchor  or  attached  to  their  nets  and  station- 
ary, shall  exhibit  a  bright  white  light  Fishing  vessels  and  open  boats  shall, 
however,  not  be  prevented  from  using  a  flare-up  in  addition,  if  consideitd 
expedient. 

.      *  RULSB  eOVBRNINO  rOO-SlGHALS. 

Fog-*ignal*. 

Art.  10.  Whenever  there  is  a  fog,  whether  by  day  or  night,  the  fog-signsli 
described  below  shall  be  carried  and  used,  and  shall  be  sounded  at  least  erery 
five  minutes,  vis : 
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(a.)  Steamships  under  way  shall  ase  a  steam  whistle  placed  before  the  fon- 
Bel,  not  less  than  eight  feet  from  the  deck. 

(fr. )  Sailing  ships  under  wajr  shall  use  a  fog-horn. 

(e.)  Steamships  and  sailing  ships  when  not  onder  way  shall  use  a  bell. 

STEBRINO  AHD   SAILIRO  RULB8. 

Two  Sailing  Ships  Meeting, 

Art.  11.  If  two  sailing  ships  are  meeting  end  on,  or  nearly  end  on,  so  as 
to  inTolre  risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other.  ^ 

Two  Sailing  Shipe  Cfro$nng. 

Art.  12.  When  two  sailing  ships  are  crossing,  so  as  to  involre  the  risk  of 
eoUision,  then,  if  they  have  the  wind  on  different  sides,  the  ship  with  wind  on 
the  port  side  shall  keep  out  of  the  way  of  the  ship  with  the  wind  on  the  star- 
board side,  except  in  the  ease  in  which  the  ship  with  the  wind  on  the  port  side 
is  close-hauled  and  the  other  ship  free,  in  which  case  the  latter  ship  shall 
keep  out  of  the  way.  Bat  if  they  have  the  wind  on  the  same  side,  or  if  one 
of  them  has  the  wind  aft,  the  ship  which  is  to  windward  shall  keep  out  of  the 
way  of  the  Ship  which  is  to  leeward. 

Two  Ship9  Under  Steam  Meeting. 

Art.  13.  If  two  ships  nnder  steam  are  meeting  end  on,  or  nearly  end  on, 
•o  as  to  inTolve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port  so 
tliat  each  may  pass  on  the  port  side  of  the  other. 

Two  Shipe  Under  Steam  Oroesing, 

Art.  14.  If  two  ships  under  steam  are  crossing,  so  as  to  iuYolre  risk  of 
collision,  the  ship  which  has  the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other. 

Sailing  Ship  and  Ship  Under  Steam, 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a 
steamship,  are  proceeding  in  such  directions  as  to  involve  risk  of  collision, 
tlio  steamship  shall  keep  out  of  the  way  of  the  sailing  ship. 

Shipe  Under  Steam  to  Slacken  Speed, 

Art.  16.    Every  steamship,  when  approaching  another  ship,  so  as  to  in- 
Tolve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  ro- 
and  every  steamship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 


Veeeele  Overtaking  Other  Veeeele, 

Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the 
way  of  the  said  last  mentioned  vessel. 

Construction  o/ Article*  12,  14,  15  onc^  17. 

Art.  18.  Where,  by  the  above  rules,  one  of  two  ships  is  to  keep  out  of 
the  way  the  other  shall  keep  her  course,  subject  to  the  qualifications  oon- 
taiaed  in  the  following  artiole  : 

Proffieo  to  Save  Special  Oaeee. 

Art.  19.  In  obeying  and  oonstraing  these  rules,  dne  regard  must  be  had 
to  ail  dangers  of  navigation,  and  dae  regard  must  also  be  had  to  any  special 
cireamstances  which  may  exist  in  any  particular  case,  rendering  a  departure 
from  the  above  rules  necessary  in  order  to  avoid  immediate  danger. 

ATo  Ship,  under  ang  Gireumetancee,  to  Neglect  Proper  Preeautioni. 
Art.  20.    Nothing  in  these  rules  shall  exonerate  any  ship,  or  the  owner,  or 


Iter,  or  orew  thereof,  from  the  consequences  of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect  to  keep  a  proper  lookout,  or  of  the  negleot  of 
any  precaatiMi  which  may  be  required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  oircumstanoes  of  the  case. 
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CHAPTER  III. 


How  flu-  the 
snlQ'ect  of 
ownonbip. 


Joint 
authorship. 


Trantfer. 


SfTeet  of 
poblloatioii. 


Eabfleqnent 
inyentor, 
author ,  etc. 


PROBUOTS   OF  THE    MIND. 

Skctioh  980.  How  far  the  sabjeot  of  ownanhip. 

981.  Joint  authorship. 

982.  Transfer. 

983.  Effect  of  pnblioation. 

984.  Subsequent  inrentor,  author,  eto. 

985.  Private  writings. 

Seo.  980.  The  author  of  any  product  of  the  mind, 
whether  it  is  an  invention,  or  a  composition  in  letters  or 
art,  or  a  design,  with  or  without  delineation,  or  other 
graphical  representation,  has  an  exclusive  ownership 
therein,  and  in  the  representation  or  expression  thereof, 
which  continues  so  long  as  the  product  and  the  represen- 
tations or  expressions  thereof  made  by  him  remaiD  id  hid 
possession. 

N.  Y.  C.  C,  Sec.  429. 

Seo.  981.  Unless  otherwise  agreed,  a  product  of  the 
mind,  in  the  production  of  which  several  persons  are 
jointly  concerned,  is  owned  by  them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions. 

2.  If  it  is  not  single,  in  proportion  to  the  contribation 
of  each. 

N.  Y.  C.  C,  Sec.  430. 

Sec.  982.  The  owner  of  any  product  of  the  mind,  or 
of  any  representation  or  expression  thereof,  may  transfer 
his  property  in  the  same. 

N.  Y.  C.  C.|  Sec.  431. 

Seo.  983.  If  the  owner  of  a  product  of  the  mind  inten- 
tionally makes  it  public,  a  copy  or  reproduction  may  be 
made  public  by  any  person,  without  responsibility  to  the 
owner,  so  far  as  the  law  of  this  State  is  concerned. 


The  protection  afforded  hy  Act  of  Congress  is  a  niAtter  of 
Federal  legislation,  with  which  the  State  cannot  interfere 

N.  Y.  C.  C,  Seo.  432. 

Seo.  984.  If  the  owner  of  a  product  of  the  mind  doe« 
not  make  it  public,  any  other  person  subsequently  and 
originally  producing  the  same  thing  has  the  same  right 
therein  as  the  prior  author,  which  is  exclusive  to  the 
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same  extent  against  all  persons  except  the  prior  author, 
or  those  claiming  under  him. 

N.  T.  C.  C,  Sec.  433. 

Ssc.  985.     Letters  and  Other  private  communications  in  PHrate 
writing  belong  to  the  person  to  whom  they  are  addressed         "^* 
and  delivered;  but  they  cannot  be  published  against  tha 
will  of  the  writer,  except  by  authority  of  law.  ^  ^ 

N.  T.  C.  C,  See.  434. 


CHAPTEK  IV. 

OTHER  KINDS  OF  PERSONAL  PROPERTY. 

Sbctiob  991.  Trade  marks  and  signs. 
992.  Good  wiU  of  business. 
0  993.  Same. 

994.  Title  deeds. 

Sec.  991.  One  who  produces  or  deals  in  a  particular  Trademarks 
thing,  or  conducts  a  particular  business,  may  appropriate  ***^"*k°"" 
to  bis  exclusive  use,  as  a  trade  mark,  any  form,  symbol  or 
name,  which  has  not  been  so  appropriated  by  another,  to 
designate  the  origin  or  ownership  thereof;  but  he  cannot 
exclastvely  appropriate  any  designation  or  part  of  a  desig- 
nation, which  relates  only  to  the  name,  quality  or  descrip- 
tion of  the  thing  or  business. 

K.  T.  G.  C,  Sec.  435. 

Sec.  992.    The  good  will  of  a  business  is  th^  oxpecta-  oood  wiuof 
tion  of  continued  publio  patronage,  but  it  does  not  include  **"■*"*"• 
a  right  to  use  the  name  of  any  person  from  whom  it  was 
acquired. 

N.  Y.  C.  C,  See.  436. 

Sec.  993.    The  good  will  of  a   business  is  property,  same. 
transferable  like  any  other. 

N.  Y.  C.  C,  Sec.  437. 

Sec.  994.     Instruments  essential   to  the  title  of  real  Title  deeds. 
property,  and  which  are  not  kept  in  a  public  office  as  a 
record,  pursuant  to  law,  belong  to  the  person  in  whom, 
for  the  time  being,  such  title  may  be  vested,  and  pass 
with  the  title. 

N.  Y.  C.  C,  Sec.  438. 
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PART   IV. 

ACQUISITION   OF  PROPBRTY. 

Title     I.  Modes  in  which  Pbopebtt  mat  be  Acquibed. 
II.  Occupancy. 

III.  Accession. 

IV.  Tbansteb. 
y.  Homesteads. 

VI.  Wills. 
VII.  Succession. 
VIIL  Mines. 


TITLE    I. 


MODES  IN   WHICH  PROPERTY  MAY  BE  ACQUIRED. 
SscnON  1000.  Property,  how  aeqaired. 

Sec.  1000.    Property  is  ac()uired  by — 

1.  Occupancy. 

2.  Accession.    ' 
8.  Transfer. 

4.  Will;  or, 

5.  Succession. 


Property, 

how 

•oqiDdred. 


TITLE    II. 


OCCUPANCY. 


SzcTzox  1005.  Simple  oocnpanoy. 
1007.  Prescription. 

Sec.  1006.    Occupancy  for  any  period  confers  a  title  simple 
BuiBcient  against  all  except  the  State  and  those  who  have  ^'"P"*^- 
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title  by  prescrlptioD,  mining  rules  or  castoinB,  accession, 
transfer,  will  or  succession. 

N.  T.  C.  C,  Beo.  440. 

Note. — "  Mining  rules  or  onstoms"  i£  new. 

Prewription  Seo.  1007.  Occupaocy  for  the  period  prescribed  by  the 
Code  of  Civil  PaooEDUftE  as  sufficient  to  bar  an  action 
for  the  recovery  of  the  property  confers  a  title  thereto, 
denominated  a  title  by  prescription,  which  is  sufficient 
against  all. 

N.  Y.  0.  C,  Se<5.  441. 


TITLE     III. 

ACCESSION. 

Chapter    L  TO  REAL  PROPERTY. 

LL  TO  PERSONAL  PROPERTY. 


CHAPTBB  I. 

ACCESSION   TO   REAL  PROPERTY. 

Section  1013.  Fixtures. 

1014.  Alluvion. 

1015.  Sudden  remoTal  of  bank. 
1018.  Islands,  in  navigable  streams. 

1017.  In  unnavigable  streams. 

1018.  Islands  formed  by  division  of  stream. 

1019.  Abandoned  bed  of  stream. 

Futures.  Sec.  1013.     When  a  person  affixes  his  property  tor  the 

land  of  another,  without  an  agreement  permitting  him  to 
remove  it,  the  thing  affixed  belongs  to  the  owner  of  the 
land,  unless  he  chooses  to  require  the  former  to  remove  it. 

N.  Y.  C.  C,  See.  442.  . 

AiiuTioD.  Seo.  1014.    Where,  from  natural  causes,  land  forms  by 

imperceptible  degrees  upon  the  bank  of  a  river  or  stream, 
navigable  or  not  navigable,  either  by  accumulation  of  ma- 
terial or  by  the  recession  of  the  stream,  such  land  belongs 
to  the  owner  of  the  bank,  subject  to  any  existing  right  of 
way  over  the  bank. 

N.  Y.  C.  C,  See.  443. 
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Sic.  1015.    If  a  river  or  stream,  navigable  or  not  navi-  soddnr*. 

moTU  of 

gable,  carries  away,  by  suddeD  violence,  a  considerable  bank, 
and  distingaishable  part  of  a  bank,  and  bears  it  to  the 
opposite  bank,  or  to  another  part  of  the  same  bank,  the 
owner  of  the  part  carried  away  may  reclaim  it  within  a 
year  after  the  owner  of  the  land  to  which  it  has  been 
united  takes  possession  thereof. 

K.  T.  0.  C,f  Seo.  444. 

Seo.  1016.     Islands  and  accumulations  of  land,  formed   uundi,  in 
in  the  beds  of  streams  which  are  navigable,  belong  to  straiima. 
tbe  State,  if  there  is  no  title  or  prescription  to  the  con- 
trary. 

N.  T.  C.  C,  Seo.  445. 

Sec     1017.     An   island   or  an   accnmulation  of  land,  innnnarig*. 

bio  streaius. 

formed  in  a  stream  which  is  not  navigably,  belongs  to  the 
owner  of  the  shore  on  that  side  where  the  island  or  accu- 
mulation is  formed,  or,  if  not  formed  on  one  side  only,  to 
the  owners  of  the  shore  on  the  two  sides,  divided  by  an 
imaginary  line  drawn  through  the  middle  of  the  river. 

N.  T.  G.  C,  Beo.  448. 

Sec.  1018.    If  a  stream,  navigable  or  not  navigable,  in  Tiianda 
forming  itself  a  new  arm,  divides  itself  and   surrounds  diyiBion  of 
laud  belonging  to  the  owner  of  the  shore,  and  thereby 
forms  an  island,  the  island  belongs  to  such  owner. 

N.  T.  0.  C,  S«o.  447. 

Sec.  1019.     If  a  stream,  navigable  or  not  navigable,  Abandoned 
forms  a   new  course,  abandoning  its  ancient  bed,  the  ttream. 
owners  of  the  land  newly  occupied  take,  by  way  of  in- 
demnity, the  ancient  bed  abandoned,  each  in  proportion 

to  tbe  land  of  which  he  has  been  deprived. 

N.  T.  0.  C,  Seo.  448. 


CHAPTER  II. 

ACCESSION   TO   PERSONAL  PROPERTY. 

NoTB. — The  proTisioDS  of  this  chapter,  except  Seo.  1031, 
are  BimUar  to  those  of  the  Code  Napoleon  and  the  Code  of 
Louisiana. 
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CIVIL  CODE. 


Accession  by 
nnlking  teT* 
end  things. 


Principal 
jMit,  what. 


Same, 


Uniting 
msterisls 
■nd  work- 
manship. 


Inseparable 


Saonoir  1025.  Aooession  by  uniting  aeyenl  thingi. 

1026.  Principal  put,  what. 

1027.  Same. 

1028.  Uniting  materials  and  workmanship. 

1029.  Inseparable  materials. 

1030.  Materials  of  several  owners. 

1031.  Wilful  trespassers. 

1082.  Owner  may  elect  between  the\hing  and  its  Taloe. 
1033.  Wrong-doer  liable  in  damages. 

Sbo.  1025.  When  thiDgs  belonging  to  different  owners 
have  been  united  bo  as  to  form  a  single  thing,  and  canDot 
be  separated  without  injury,  the  whole  belongs  to  the 
owner  of  the  thing  which  forms  the  principal  part;  who 
must,  however,  reimburse  the  value  of  the  residue  to  the 
other  owner  or  surrender  the  whole  to  him. 

N.  T.  G.  C,  Bee.  449. 

Seo.  1026.  That  part  is  to  be  deemed  the  principal  to 
which  the  other  has  been  united  only  for  the  use,  ornji- 
ment  or  completion  of  the  former,  unless  the  latter  is 
the  more  valuable,  and  has  been  united  without  the 
knowledge  of  its  owner,  who  may,  in  the  latter  case,  re- 
quire it  to  be  separated  and  returned  to  him,  although 
some  injury  should  result  to  the  thing  to  which  it  has 
been  united. 

N.  T.  G.  C,  See.  450. 

Sbo.  1027.  If  neither  part  can  be  considered  the  prin- 
cipal, within  the  rule  prescribed  by  the  last  section,  the 
more  valuable,  or,  if  the  values  are  nearly  equal,  the 
more  considerable  in  bulk,  is  to  be  deemed  the  principal 
part. 

N.  T.  G.  C,  Bee.  461. 

Sec.  1028.  If  one  makes  a  thing  from  materials  be- 
longing to'  another,  the  latter  may  claim  the  thing  on 
reimbursing  the  value  of  the  workmanship,  unless  the 
value  of  the  workmanship  exceeds  the  value  of  the  •  ma- 
terials, in  which  case  the  thing  belongs  to  th^  maker,  on 
reimbursing  the  value  of  the  materials. 

N.  T.  G.  C,  See.  452. 

Seo.  1029.  Where  one  has  made  use  of  materials  which 
in  part  belong  to  him  and  in  part  to  another,  in  order  to 
form  a  thing  of  a  new  description,  without  having  de- 
stroyed any  of  the  materials,  but  in  such  a  way  that  they 
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cannot  be  separated  without  inconvenience,  the  thing 
formed  is  common  to  both  proprietors ;  in  proportion,  as 
respects  the  one,  of  the  materials  belonging  to  him,  and 
as  respects  the  other,  of  the  materials  belonging  to  him 
and  the  price  of  his  workmanship. 

N.  Y.  C.  C,  Sec.  453. 

Sbc.  1030.  When  a  thinff  has  been  formed  by  the  ad-  Materuiaor 
mixture  of  several  materials  of  different  owners,  and  owuen. 
neither  can  be  considered  the  principal  sabstance,  an 
owner,  without  whose  consent  the  admixture  was  made, 
may  require  a  separation,  if  the  materials  can  be  sepa- 
rated without  inconvenience.  If  they  cannot  be  thus 
separated,  the  owners  acquire  the  thing  in  common,  in 
proportion  to  the  quantity,  quality  and  valoe  of  their  ma- 
terials ;  but  if  the  materials  of  one  were  far  superior  to 
those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  others  the  value  of 
their  materials. 

N.  T.  0.  C,  Sec  454. 


8xG.  lOjBl.  The  foregoing  sections  of  this  article  are 
not  applicable  to  cases  in  which  one  wilfully  uses  the 
materials  of  another  without  his  consent;  but,  in  such 
cases,  the  product  belongs  to  the  owner  of  the  material, 
if  its  identity  can  be  traced. 

N.  T.  0.  0.,  Seo.  465. 

Sic.  1032.  In  all  cases  where  one  whose  material  has 
been  used  withoot  his  knowledge,  in  order  to  form  a  pro- 
duct of  a  different  description,  can  claim  an  interest  in 
such  product,  he  has  an  option  to  demand  either  restitu- 
tion of  his  material,  in  kind,  in  the  same  quantity,  weight, 
measure  and  quality,  or  the  value  thereof;  or  where  he  is 
entitled  to  the  product,  the  value  thereof  in  place  of  the 
product. 

N.  T.  0.  C,  Seo.  450. 

8so.  1033.  One  who  wrongfully  employs  materials 
belonging  to  another,  is  liable  to  him  in  damages,  as  well 
as  under  the  foregoing  provisions  of  this  chapter. 

N.  T.  C.  C,  Seo.  457. 


WUftil 


Own«r  may 
elect  be- 
tween the 
thing  and 
its  Taine. 


Wrong'docr 
liable  In 
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TITLE   IV. 

TRANSFER. 

Obaptbr    I.  TRANSFER  IN  GENERAL. 

II.  TRANSFER  OF  REAL  PROPERTY. 
IIL  TRANSFER  OP  PERSONAL  PROPERTY. 
IV.  RECORDING  TRANSFERS  OF  REAL  PROPKRTT. 
V.  UNLAWFUL  TRANSFERS. 

Note. — The  obligations  of  the  parties  to  a  transfer  for 
oonsideration,  or  to  a  oontraet  of  hiriogf  are  reg:alated  bj 
the  Titles  on  Salet,  on  Exchange  and  on  Hinn^.  Trmat- 
fen  in  tmst  for  the  benefit  of  creditors  are  regiulated  bj  tba 
Part  on  Debtor  and  Creditor, 


CHAPTER  I. 

TRANSFERS   IN   GENERAL. 

Articlr    I.  DsriHiTioN  OP  Trascsfbr. 

II.  What  may  be  Trahsfbrrbd. 

III.  Mbans  of  Transfer. 

IV.  Interprbtation  of  Grakts. 
V.  Effect  of  Traksfer. 


ARTICLE  L 

DBFIiriTIOir  OF  trarsfer. 

SBCTfOif  1039.  Transfer,  what 

1040.  Voluntary  transfer. 

Tmnrfer,  Sec.  1039.     Transfer  is  an  act  of  the  parties,  or  of  the 

law,  by  which  the  title  to  property  is  conveyed  from  one 
person  to  another.  , 

N.  Y.  C.  C,  Sec.  468. 

voinntarj         Seo.  1040.    A  voluntary  transfer  is  an  execated  *con- 
trmnrfer.        tract,  subjcct  to  all  rulcs  of  law  concerning  contracts  in 

general ;  except  that  a  consideration  is  not  necessary  to 

its  validity. 

N.  T.  G.  C,  See.  459. 
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ARTICLE  II. 

WHAT  KAT  BE  TRARSriRRBD. 

SgCTXOsr  1044.  Whftt  may  be  transferred. 
1045.  Possibility. 

1048.  Right  of  re-entry  can  be  transferred. 
1047.  Owner  ousted  of  possession  may  transfer. 

Sko.  1044.     Property  of  any  kind  may  be  transferred^  what  may 
except  as  otherwise  provided  by  this  article.  forred. 

N.  Y.  C.  C,  Sec.  460. 

5kg.  1045.     A   mere  possibility,  not  coapied  with  an   Poasibiiity. 
interest,  cannot  be  transferred. 

N.  Y.  C.  C,  See.  461. 

Sec.  1046.     A  riffht  of  re-entry,  or  of  repossession  for  Right  of  re- 

'^  •'  '  *^  entry  can  bo 

breach  of  condition  sabsequent,  can  be  transferred.  trantiferred. 

[New  seetion.]  Note. — This  reverses  the  rale  in  Sec.  462  (N.  Y.  C.  C). 

It  harmonises  analogically  with  the  following  section,  which 
is  based  on  our  statute. 

Sec.  1047.     The  owner  of  real  property  in  the  adverse  owner 
possession  of  another,  may  transfer  it  withg^thc  same  efiTcct  poaeeMion 

as  if  io  actual  possession.  maytransfer 

[New  section.]  "  CouTeyances/'  Sec.  84. 


ARTICLE    III. 

u 

XEAES  OF  TRAHSFEB. 

SicnoM  1061.  When  oral. 

1052.  Grant,  what. 

1053.  Term  **  grant"  includes  what. 

1054.  Delivery  necessary. 

1055.  Date. 

1056.  Delivery  to  grantee  is  necessarily  absolute. 

1057.  Grant  made  on  condition  subsequent. 

1058.  Instrament  to  pass  an  estate  on  condition  precedent  only  an 

executory  contract. 

1059.  Delivery  in  escrow. 

1060.  Sarrendering  or  cancelling  grant  does  not  reconvey. 

1061.  Constroctive  delivery. 

Sec  1051.     A  transfer  may  be  made  without  writing,    when  oral, 
in  every  case  in  which  a  writing  is  not  expressly  required 
by  statute. 

N.  Y.  C.  C,  Sec.  464. 
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aniit,wiu«.      Sec.  1052.    A  transfer  in  writing  is  called  a  grant. 

N.  Y.  C.  C,  Sae.  4M. 

T«rm  Sec.  1058.     Every  instraineDt  of  writing  by  which 

cindMwhAt.  property  is  traDsferred,  whether  ealled  a  deed,  con vej- 

ance,  bill  of  sale  or  grant,  means  a  "  grant/'  as  ased  in 

this  Title. 


DeliTery 
necoesaiy. 


Date. 


Delivery  to 
gnnteels 
neceesarily 
abflolnte. 


Oraat  made 
on  condition 
snbeeqnent. 


Seo.  1054.  A  grant  takes  efPect,  so  as  to  vest  the  inter- 
est intended  to  be  transferred,  only  upon  its  delivery  by 
the  grantor. 

N.  T.  C.  0.,  Seo.  466;  Haettngg  ts.  Vaagliaii,  6  CaL,  S15 ; 
Bar  T8.  Schroeder,  32  Cal.,  610.  As  to  deliYery,  ne 
cases  cited  to  the  next  section ;  also.  See,  1069,  oo 

"  Escrows." 

* 

Sec.  1055.  A  grant  duly  ezecated  is  presumed  to  have 
been  delivered  at  its  date. 

N.  T.  0.  0.|  8ec.  466 ;  Bagley  ts.  McMiekle,  9  Cal.,  430 ; 
Bensley  ts.  Atwill,  12  Cal.,  231 ;  Bar  ts.  Schroeder, 
32  Oal.,  610  ;  Fitch  ts.  Bonoh,  30  Oal.,  208. 

« 

Seo.  1056.  Jl  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him  or  to  his  agent  as  such  is 
necessarily  absolute,  and  the  instrument  takes  effect 
thereupon,  discharged  of  any  condition  on  which  the 
delivery  was  made. 

N.  T.  C.  0.,  Seo.  467. 

Seo.  1057.  Where  a  grant  is  made  upon  condition  sub- 
sequent, and  is  subsequently  defeated  by  the  non-perform- 
ance of  the  condition,  the  person  otherwise  entitled  to 
hold  under  the  grant  must  reconvey  the  property  to  the 
grantor  or  his  successors,  by  grant,  duly  acknowledged 
for  record. 


[New  section.] 


KoTB. — This  section  is  intended  to  secure  record  eridcBes 
of  title  to  the  grantor,  as  fUUy  as  he  had  it  before  the  mak- 
ing  of  the  grant. 


Instnunent 
to  peas  an 
estate  on 
condition 
precedent 
only  an 
executory 
contract. 


Sec  1058.  An  instrument  purporting  to  be  a  grant  of 
real  property,  to  take  effect  upon  condition  precedent^ 
does  not  pass  the  estate  upon  the  performance  of  the  con- 
dition. Such  instrument  is  an  executory  contract  for  the 
conveyance  of  the  property.  Upon  the  performance  of 
the  condition,  the  grantee  is  entitled  to  a  grant  from  the 
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grantor  or  his  successors,  for  the  property,  daly  acknowl- 
edged for  record. 


[jr. 


ttion.]  Metiok  t8.  Snnderland,  0  Cul,,  297 ;  Brannan  ts.  Meaiok, 

10  CaL,  95. 

Nou. — This  U  intended  to  hold  back  the  estate  in  fee 
simple  until  its  Testing  can  be  anthentioated  in  a  manner 
entitling  it  to  record,  furnishing  the  ^lean8  and  a  motive  to 
the  grantee  to  secure  the  highest  evidence  of  his  title,  /or 
rteordf  nther  than  leave  it  dependent  upon  a  fact  or  act 
required  to  be  strictlj  performed,  and  liakle  at  any  time  to 
be  disputed. 


Sxo.   1059.    A  grant  may  be  deposited  by  the  grantor  Deuveryin 
a  third  person,  to  be  delivered  on  performance  of  a      "^' 
condition,  and,  on  delivery  by  the  depositary,  it  will  take 
effect.      In  the  possession  of  the  third  person,  with  the 
eondition»  it  is  called  an  escrow.     . 

N.  T.  0.  C,  Sec.  408 ;  Beem  ts.  MoEnsiok,  10  GaL,  538 ; 
^  Fitch  TS.  Bunch,  30  Cal.,  208;  Byron  ts.  Bradshaw, 

23  Cal.,  628. 

NoTB. — The  last  clause  is  new. 

Sso.  1060.    Bedelivering  a  grant  of  real  property  to  the  surrender- 
grantor,  or  cancelling  it,  does  not  operate  to  retransfer  the  ll^S^^t 

WMe*  reconyey. 

N.  T.  C.  0.,  Sec.  469;  Bnodgrass  ts.  Pieketts,  13  Gal., 

369  ;  Eearsing  ts.  Kilian,  18  Cal.,  491 ;  Bowman  ts. 

Cudworth,  31  Gal.,  148;  KiUy  ts.  WiUson,  33  Gal., 

001;  Lawton  ts.  Gordon,  84  Gal.,  86;  Byron  ts. 

Bradshaw,  23  Gal.,  628. 

Skc.  1061.    Though  a  grant  be  not  actually  delivered  constractiTe 
into  the  possession  of  the  grantee,  it  is  yet  to  be  deemed  ^^^^' 
eoDstmctively  delivered  in  the  following  cases : 

1.  "Where  the  instrument  is,  by  the  agreement  of  the 
parties  at  the  time  of  execution,  understood  to  be  deliv- 
ered, and  under  such  circumstances  that  the  grantee  is 
entitled  to  immediate  delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of 
the  grantee,  and  his  assent  is  shown  or  may  be  presumed. 

N.  T.  G.  0.,  Sec.  470 ;  Hastings  ts.  Vaughan,  6  Gal., 
316. 
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ARTICLE  IV. 

IIITERPIIETATION   OF   0RAXT8. 

Sbction  1065.  Grants,  bow  interpreted. 

1066.  CoDstrnction  of  instraments. 

1067.  Limitations,  bow  controlled. 

1068.  Recitals,  wbon  resorted  to. 

1069.  If  language  ambiguous,  wbat  may  be  considered. 

1070.  Interpretation  against  grantor. 

1071.  Grant,  bow  construed. 

1072.  Irreconcilable  provisions. 

107.3.  Thing  granted  must  be  described. 

1074.  Words  "  nortberly,"  "  southerly,"  etc.,  moan  what. 

1075.  Meaning  of  "heirs''  and  ''issue," in  certain  remainders. 

1076.  Words  of  inheritance  unnecessary. 

1077.  When  fee  simple  title  is  presumed  to  pass. 

1078.  Subsequently  acquired  title  passes  by  operation  of  law. 

orante,  how       Seo.  1065.     Grants  are  to  be  interpreted  in  like  man- 
interpreted.  /»  •        • 

ner  with  contracts  in  general,  except  so  far  as  is  other- 
wise provided  in  this  article.  ^ 

N.  Y.  C.  C,  Sec.  472. 

conatmction       Sec.  1066.    The  interpretation  consists  in  ascertainiD?, 

ofiuBtru-  '  ^ 

meuto.  from  the  language  of  the  instrument,  the  understanding 

and  intention  of  the  parties  at  the  time  of  contracting. 

[New  section.]  Brannan  ts.  Mesiok,  10  Cal.,  95. 

Limitations,       Seo.  1067.    A  clcar  and  distinct  limitation  in  a  grant 
trolled.         is  not  Controlled  by  other  words  less  clear  and  distinct. 

N.  Y.  C.  C,  Sec.  478. 

Recitals,  Seo.  1068.    If  the  operative  words  of  a  grant  are  doobt- 

when 

resorted  to.    ful,  rccourso  may  be  had  to  its  recitals  to  assist  the  con- 
struction. 

N.  Y.  C.  C,  Sec.  474. 

If  language        ^zo.  1069.    Parol  testimony  may  be  beard  to  explain 

ambigaoaB,  ^  »f  « 

whatmaybe   latent  ambiffuitics.     In  such  cases,  the  state  of  the  cona- 

connidared.  "  ' 

try,  the  state  of  the  thing  granted,  the  circumstances 
attendant  upon  the  transaction,  the  particular  sitaation 
of  the  parties  and  their  acts  concerning  the  property 
under  or  subsequent  to  the  grant,  may  be  considered  for 
the  purpose  of  ascertaining  the  intention. 

[New  section.]  United  States  ts.  Appleton,  1  Sumner,  &02  ;  MuUbrd  rt. 

Le  France,  26  Gal.,  80 ;    Brannan  vs.  Meskk,  19 
Cal.,  95. 
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Sec.  1070.     A  grant  is  to  be  interpreted  in  favor  of  the  iDterpreta. 
grantee,  except  that  a  reservation  in  any  grant,  and  every  gnmtor. 
grant  by  a  public  officer  or  body,  as  such,  to  a  private 
party,  is  to  be  interpnted  in  favor  of  the  grantor. 

N.  Y.  C.  0.,  Seo.  475 ;  MuUer  vs.  BoggB,  25  Gal.,  175 ; 
Dodge  Ts.  Walloy,  22  Col.,  224 ;  Vance  ys.  Fore,  24 
Cal.,  435. 

Sko.  1071.     A  grant  must  be  interpreted,  if  possible,  to  Orant.  how 
give  consistent  effect  to  each  word  and  part. 

[New  i^on.]  Aarene  vs.  Dale,  18  CaL,  359  ;    Brannan  ti.  Mesick,  10 

Cal.,  95. 

Sbo.  1072      If  several  parts  of  a  grant  are  absolutely   irreoo&ciia- 
irreconcilable,  the  former  part  prevtfils.  aionB. 

N.  Y.  C.  C,  Sec.  476;  Havens  vs.  Dale,  18  Cal.,  359. 

Sec  1073.     The  thing  granted  must  be  described  so  as  Thing 
to  be  capable  of  identification.  moat  be 

deflcribed. 
[ntw  lecdon.]  Lick  vs.  O'Donnell,  3  Cal.,  59 ;   Stanley  vs.  Green,  12 

Cal.,  148;  Schenk  vs.  Evay,  24  Cal.,  104;  Cad  well 

vs.  Center,  30  Cal.,  539;    Reamer  vs.  Nesmitb,  34 

Cal.,  624 ;   Reed  vs.  Spier,  27  Cal.,  57 ;    Vance  vs. 

Fore,  24  CaL,  435 ;  Kimball  vs.  Temple,  25  CaL,  440. 

Sec    1074.      The   words    "  northerly,"    "  southerly,"  Words 

''northerly  " 

•easterly,"  "westerly,"  when  used  in  description  of  land,  •  ioutheriy,'" 

«  II  11  1  etc..  ywoftw 

mean  due  north,  .due  south,  due  east,  due  west,  respoc-  what, 
lively,  unless  controlled  by  other  words,  or  by  lines,  mon- 
nraeots  or  natural  objects. 

[K«w  section.]  Bosworth  vs.  Dantiew,  25  Cal.,  296 ;  Fratt  vs.  Wood,  32 

Cal.,  219 ;  Colton  vs.  Seavey,  22  Cal.,  496. 

Sec.  1075.    Where  a  future  interest  is  limited  by  a  i^rant  Meaning  of 
to  take  effect  ou  the  death  of  any  person  without  heirs,  or  "Usuv*  in 
oeirs  of  his  body,  or  without  issue,  or  in  equivalent  words,   remainders. 
«Qch  words  mast  be  taken  to  mean  successors  or  issue 
living  at  the  death  of  the  person  named  as  ancestor. 

N.  Y.  C.  C,  Sec.  477;  Stats.  1855,  171,  Seo.  2. 

Sec  1076.    Words  of  inheritance  or  succession  are  not   wordeof 

-^_,  •  ..      .  -  /,       .  ,  inheritance 

requisite  to  transfer  a  fee  in  real  property.  unnecewary. 

N.  Y.  C.  C,  Sec.  478;  Stats.  1855,  171,  Sec.  3. 

Sec.  1077.     A  fee  simple  title  is  presumed  to  be  in-   whonfec 
tended  to  pass  by  a  grant  of  real  property,  unless  it  ap-  SX'iTed 
pears  from  the  grant  that  a  lesser  estate  was  intende  J.        ^p^- 

(^«w  aeetion.] 
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Babseqnont- 
ly  acquired 
title  pafl8e0 
br  operation 
of  law. 


Seo.  1078.  Where  a  person  purports,  by  proper  instra* 
ment,  to  grant  real  property  in  fee  simple,  and  sabi 
quently  acquires  any  title  or  claim  of  title  thereto,  th< 
same  passes  by  operation  of  law  to  the  grantee  or  hti 
successors. 

**  CoDTeyanoes/'  See.  33. 


ARTICLE  v. 


Whattltte 


WfaaA 

interesta 

affected. 


iQcidenta. 


Grant  may 
inure  to 
benefit  of 
stranger. 


EFFECT  OF  TRAKBFBR.  • 

Sectioit  1082.  What  title  passes. 

1083.  What  interests  affected. 

1084.  Ineidents.  • 

1085.  Grant  may  inure  to  benefit  of  stranger. 

See.  1082.  A  transfer  vests  in  the  transferee  all  the 
actual  title  to  the  thing  transferred  which  the  transferrer 
then  has,  unless  a  different  intention  is  expressed  or  is 
necessarily  implied,  and  no  more,  except  in  the  cues 
specified  in  Sees.  1083,  1142, , . 

N.  Y.  C.  C,  Seo.  47». 

Note. — The  blank  sections  correspond  to  Sees.  174S  nd 
1778  of  the  New  York  GiyU  Code. 

Seo.  1083.  A  transfer  cannot  affect  any  interest  of  the 
transferrer  which  he  does  not  own  when  it  is  made;  bot, 
if  it  is  made  with  a  covenant,  neither  the  transferrer  nor 
any  person  claiming  under  him  can  be  permitted  to  take 
in  contravention  of  the  covenant. 

N.  Y.  C.  C,  Sec.  480 ;  «  Conveyances,''  Seo.  83. 

Sxo.  1084.  The  transfer  of  a  thing  transfers  also  all  its 
incidents,  unless  expressly  excepted;  but  the  transferor 
an  incident  to  a  thing  does  not  transfer  the  thing  itself. 

N.  Y.  C.  C,  See.  481. 

Sxc.  1085.  A  present  interest,  and  the  benefit  of  aooo- 
dition  or  covenant  respecting  property,  may  be  taken  by 
any  natural  person  under  a  grant,  although  not  named  a 
party  thereto. 

N.  Y.  C.  C,  Sec.  482. 
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CHAPTER   II. 

TRANSFER  OF  REAL  PROPERTT. 

Abticls    I.  Mods  of  Transfbr. 

II.  Form  and  Bffrot  of  Transfer — Code  Covbhants. 


ARTICLE  L 

VODB  OF  TRABBFBR. 

Sicnov  1091.  Requisites  for  transfer  of  real  property. 

1092.  Written  instruments,  what  are. 

1093.  Grant  by  married  woman,  how  acknowledged. . 

1094.  Power  of  attorney  of  married  woman,  how  acknowledged. 

1095.  Attorney  in  fact,  how  must  execute  for  principal. 

1006.  Distinotion  between  sealed  and  unsealed  instruments  abol- 
ished.   Import  consideration. 

1097.  Want  of  consideration,  ontu  probandi,  where  lies. 

1098.  Witness  to  an  instrument  not  necessary  to  its  validity. 

Sso.  1091.     An  estate  in  real  property,  other  {ban  an  Requiaitw 
estate  at  will  or  for  a  term  DOt  exceeding  one  year,  can  S>eai°^*' 
be  transferred  or  affected  only  by  operation  of  law,  or  by  vr^^rtj. 
an  instrameDt  in  writing,  subscribed  by  tbe  party  dispos- 
ing of  the  same,  or  by  his  agent,  thereunto  authorized  by 
writing. 

N.  T.  C.  C,  See.  483 ;  **  Fraudulent  Conyeyances  and 
Contracts,"  Bee.  6. 

Note. — "  Thereunto  authorised  by  writing,"  is  an  addi- 
tion to  our  statute  of  "Conveyances"  (Sec.  1),  but  is 
required  by  Sec.  0,  ''Fraudulent  CoDTcyances,"  and  by 
Yidean  vs.  Griffin,  21  Cal.,  389. 

A  transfer  of  real  property  is  called  a  grant.  At  first  it 
seemed  of  doubtful  propriety  to  change  from  "deed"  to 
"  grant."  Either  word  is  legally  sufficient.  The  ear  is 
more  accustomed  to  'fdeed"  or  "convey an ee,"  though 
"grant"  is  famiUar  to  common  law  lawyers.  The  New 
York  revisers  adopt  "  grant."  Considering  its  derivcUivetf 
it  is  great  economy  in  time  and  space — "grantor"  and 
"grantee" — which  can  be  so  often  used  in  a  conveyance  in 
place  of  "  party  of  the  first  part "  and  "  party  of  the  second 
part"  (see  form  of  grant).  These,  we  think,  are  sufficient 
reasons  for  the  change  Arom  "  deed  **  to  "  grant."  Besides, 
"deed"  more  especially  implies  a  Mai,  which  has  been 
abolished. 

Sio.  1092.     Written  instruments,  by  which  real  prop-  written 
erty  is  transferred  or  affected,  are  called  Eeal  Instruments,  whaUtfe?^' 
and  are — 
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1.  A  grant. 

2.  A  power  of  attorney,  authorizing  the  execution  of  a 
real  inBtrament. 

8.  A  revocation  of  power  of  attorney  authorising  the 
execution  of  a  real  instrument. 

« 

4.  An  executory  contract,  for  sale  and  purchase  of  real 
property. 

5.  An  instrument  creating  or  declaring  trusts. 

6.  An  instrument  granting  or  reserving  a  power. 

7.  An  instrument  granting  an  easement  or  servitude. 

8.  A  lease  for  a  term  of  more  than  one  year. 

9.  A  marriage  settlement  contract. 


[New  seotioD.] 


Note. — Sabd.  1  is  basod  on  "Conveyances,"  Sees.  1, 24 ; 
Snbd.  2,  on  Sec.  27  ;  Sabd.  8,  on  Sec.  28  ;  Sabd.  i,  on  See. 
— ;  Sabd.  7,  on  N.  T.  C.  C,  See.  630 ;  Sabd.  8,  on  "  Fnid- 
nlent  Conreyaaoee/'  Sec.  0 ;  Subd.  9,  on  "  Uosband  aai 
Wife/'  See.  16.  Mortgages,  liens,  etc.,  wiU  be  treated 
under  their  appropriate  Title  and  declared  snbjeet  to  dw 
recording  laws.  The  standard  is  fixed  by  these  seeUoni, 
and  other  subjects  will  be  referred  to  it  to  determine  reqniie- 
ments  and  effects. 

We  have  grouped  all  instruments  affecting  title,  and 
called  them  ''Real  Instruments,"  as  a  matter  of  conveDieoee 
in  referring  to  all  the  instruments  as  a  class.  To  esU  ss 
assignment  of  mortgages  a  lease,  and  an  exeeutoiy  eoatrtft 
conveyances,  and  their  holders  purehaten,  by  legislattrt 
definition  ("Gonyeyances,"  Sec.  36),  is  simply  a  bariwieii 
penrersion  of  the  words  "conveyances"  and  "pnrehasnt." 
It  will  require  an  amendment  of  See.  36,  "  Conveyaneei," 
to  let  in  executory  contracts  as  "  oonveyanoee,"  as  tbcir 
recording  has  been  authorized  since  the  passage  of  the  Act 
concerning  conveyances. 


ui-antby  Sec.  1093.    No  cslatc  in  the  real  property  of  a  roamed 

married  .        *»  .    i  . 

womaa,how   woman  passcs  or  IS  anected  by  any  grant  or  instrameot 
edgod.  purporting  to  be  executed  or  acknowledged  by  bcr,  anloss 

the  grant  or  instrument  is  acknowledged  by  her  in  the 
manner  prescribed  by  Sees.  1179  and  1180. 

[New  section.]  N.  Y.  C.  C,  Sec.  486;  "Husband  and  Wife,"  Scc.(; 

"  Conveyances,"  Sees.  19-23  (inclusive) ;  MoirtMS 
vs.  Wilson,  13  Cal.,  494 ;  Landers  vs.  Bolton,  21 
Cal.,  393. 


Sec.  1094.    A  power  of  attorney  of  a  married  woman, 


I'ower  of 
attornev  of 

wonutn,  how  authorizing  the  execution  of  an  instrument  affecting  ber 
2d^7*'       real  property,  has  no  validity  for  that  purpose  until  ac- 
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kno^rledged  by  her  in  the  manner  provided  in  Scea.  1179 
and  1180. 


X-Xew  aection.] 


SUts.  1S63, 165.  General  references  to  the  subject:  Mott 
Ts.  Smith »  16  Gal.,  633  ;  Denttel  ts.  AValdie,  30  Cal., 
138 ;  Dow  TS.  Gould  and  Currj  S.  M.  Co.,  81  Ca|., 
629 ;  Raccoullat  vs.  Sanserain,  32  Cal.,  376. 


Sec.   1095.      When   an   attorney   in  fact  executes  an  Attorney  in 

instrament  affecting  real  property,  ho  must  subscribe  the  mustexe- 

naine  of  his  principal  to  it,  and  his  own  name  as  attorney  principal. 
in  fact. 


CKew  aeeUon.] 


Fisher  ts.  Salmon,  1  Cal.,  413  ;  Salmon  vs.  IXoffman,  2 
Cal.,  138;'yideau  vs.  Griffin,  21  Cal.,  380  ;  Dupont 
▼s.  Wertheman,  10  Cal.,  354  ;  Hunter  ts.  Watson,  12 
Cal.,  363  ;  Morrison  ts.  Bowman,  29  Cal.,  337. 


Sec.  1096.  Private  seals  are  not  required  for  any  pur- 
pose. All  distinctions  between  sealed  and  unsealed  instru- 
ments are  abolished.  A  written  instrument  prima  facie 
imports  a  consideration. 

[Nc-w  section.^  Notb. — A  serious,  but  desirable,  innovation.    The  bar 

taUj  understand  the  subject.    No  time  or  spacv  will  be 
•mployed  in  elaborating  the  reasons. 

Src.    1097.     The  burden  of  showing  a  want  of  consider-  wantofcm- 

*»    •  .  1.  .   1       t        sideratlon, 

ation    sufficient  to  support  an  instrument  lies  with  the  onus  pro- 

,.  ..  i.j^  •!•.  banUi,  where 

party  seeking  to  invalidate  or  avoid  it.  iiee. 


Distinction 

between 

sealed  and 

unsealed 

instruments 

abollahed. 

Import 

ooiuildera-  • 

tion. 


[New  seetiun.] 


Sec.    1098.    A  witness  to  any  instrument  mentioned  in  witness  to 

Sec.  1092  is  not  necessary  to  ils  validity.      Such   witness  montnot' 

_    I  «  •  - 1        •       A  ^  necewary  to 

lA  necessary  only  as  a  means  of  proving  the  instrument  it8Taiidit.v. 
for  record  under  Ser?.  1187. 


[New  see  tion.] 


Notb. — It  distinctly  erprtttet  what  may  be  implied  from 
other  sections.  Substitute  for  the  following  (Sec.  484), 
from  the  New  York  Civil  Code  (the  proof  and  eflfeet  of  non- 
recording  are  provided  for  in  other  sections) :  *'  A  grant  of 
an  estate  in  real  property,  other  than  an  estate  for  years  or 
at  will,  must  be  sealed  by  the  grantor  or  bis  agent ;  and  if 
not  duly  acknowledged,  previous  to  its  delivery,  according 
to  the  provisions  of  Chap.  IV  of  this  Title,  its  subscription 
and  seal  must  bo  attested  by  at  least  one  witness ;  or,  if 
not  so  attested,  it  has  no  effect  as  against  a  subsequent  pur- 
chaser or  encumbrancer,  or  those  claiming  under  him,  until 
80  acknowledged." 
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ARTICLE  11. 


FORM  AND  EPPECT  OP  TRANBFBB— «ODB  COTBHASTS. 


Sbotiov  1102. 
1103. 

1104. 
1105. 
1106. 
1107. 
1108. 
1100. 
1110. 
1111. 

1112. 
1113. 
1114. 
1115. 

iiie. 

1117. 

1118. 

1119. 
1120. 
1121. 
1122. 

1123. 
1124. 
1125. 
1126. 

1127. 
1128. 
1129. 


Form  of  simple  grant. 

No  implied  ooTenants  in  granti. 

Code  Covenants,  speeial  and  general. 

Special  Code  CoTenants,  what. 

General  Code  Coyenants,  what. 

Form  of  grant,  with  Special  Code  Covenants. 

Form  of  grant,  with  General  Code  Covenants. 

Construction  of  Code  Covenants. 

Covenant  ''against  prior  grants  made  by  the  grantor,'*  wl 

Covenant  "against  encumbrances  imposed  or  Buffered 

the  grantor,"  what. 
Covenant  "of  ownership,'^  what. 
Covenant "  against  encumbranoes,"  what. 
**  Encumbrances  "  defined. 
Grantee  not  barred  from  obtaining  rescission  of  graa^ 

damages  for  false  representations. 
Code  Covenants  personal  covenants. 
Damages  for  breach  of  certain  Code  Covenants,  how  dc 

mined. 
Damages  for  breach  of  certain  other  Code  CorensBts, 

determined. 

Liabilities  on  other  than  Code  CovenBOts  depend  iipoB  wl 
What  passes  bj  grant. 
A  fee  simple  title  presumed,  when. 
An  J  title  subseqnentlj  acquired  by  grantor  pasaes  to ; 

when. 
Grant,  how  far  conclusive  on  purchasers. 
Conveyances  by  owner  for  life  or  for  years. 
Title  to  highway. 
Attornment  by  tenant,   when  unnecessary.    LiBbiliiks 

tenant. 
Lineal  and  collateral  warranties. 
Attornment  to  a  stranger. 
What  easements  pass  with  property. 


Form  of 
simple  grant 


Sec.  1102.    A  grant  of  real  property  may  be  made  ii 
subetance  as  follows : 

This  grant,  made  the day  of ,  iD.they< 

,  by  A.  B.,  of ,  grantor,  to  C.  D.,  of  — 

grantee,  witnesseth : 

That  the  grantor  grants  to  the  grantee  all  the 

property  situated  in  ,  bounded  and  described 

follows : 

Witnessed  by :  Executed  by : 

B F .  A- 

NoTB.— The  following  is  Sec.  485  of  the  New  Toik  CiTflj 

Code,  eontaining  the  form  of  grant : 

"A  grant  of  an  estate  in  real  property  nuy  be  mads  iBJ 
substance  as  follows : 
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«< 


D.,  of 


This  grant,  made  the  - 
,  between  A.  B.,  of 


day  of  — 

•,  of  the  first  part,  and  C. 


-,  in  the  year 


',  of  the  second  part,  witneoseth  : 


"  That  the  party  of  the  first  part  hereby  grants  to  the 

party  of  the  seeond  part,  in  consideration  of dollars, 

now  received,  all  the  real  property  situated  in ,  and 

bounded  — . 

'*  Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

"A.  B.  [Seal]." 

In  England,  the  following  form  is  prescribed  by  8  and  9     * 

Vie.,  Chap.  119: 

"This  indentnre,  made,  etc.,  in  parsnance  of  an  Act  to 
facilitate  the  conveyance  of  real  property,  between  A.  B. 

and  C.  D.,  witnesseth :  That,  in  consideration  of , 

DOW  paid  by  the  said  C.  D.  to  the  said  A.  B.  (the  receipt 
whereof  is  hereby  by  him  acknowledged),  he,  the  said  A. 
B.,  doth  grant  unto  the  said  C.  D.,  his  heirs  and  assigns, 
forever,  all  that  — . 

"  In  witness  whereof,  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals." 

Chancellor  Kent  (4  Com.,  461)  recommends  the  follow- 
ing: 

"  I,  A.  B.,  in  consideration  of  one  dollar  to  me  paid  by 
C.  D.,  grant  to  him  the  lot  of  land  [describing  itj. 
"  Witness  my  hand  and  seal,"  etc. 

A  form  briefer  still  was  held  sufficient    in   Kentucky 

(Chiles  vs.  Conley,  2  Dana,  33). 

Sec.  1103.    No  covenant  is  implied  in  any  grant  of  an  no implied 
estate  in  real  property,  whether  it  contains  express  cove-  grants. 
nants  or  not,  except  as  provided  by  the  Title  on  Hiring. 

K.  T.  0.  C,  See.  489. 


Sec.  1104.  There  are  foar  express  covenants,  known  as  coueCoTc. 
Code  Covenants,  pertaining  to  grants,  and  distinguished  Jj^uliand 
as  Special  Code  Covenants  and  General  Code  Covenants. 

[New  •ectton.] 


general 


Skc.  1105.    Special  Code  Covenants  are — 

1.  Against  prior  grants  made  by  the  grantor. 

2.  Against  encumbrances  imposed  or  suffered  by  the 
grantor. 

[^New  section,  j  Note. — Sapplomentary  to  Act  concerning  oonyeyances. 

(Stats.  1855,  171,  Sec.  9.) 

Sbc.  1106.    General  Code  Covenants  are — 

1.  Of  ownership 

2.  Against  encumbrances. 

^New  section.]  Kotji. — See  note  to  Sec.  1112. 


Special  Code 

Corenaats, 

what. 


GeneralCodc 

CoTeoante, 

what 


J.  1107.     A  grant  of  an  estate  in  real  property,  with  '®""®J. , 
the*  Special  Code  Covenants,  may  be  made  in  substance  as  gpjcw  Code 
follows  : 
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This  grant,  made  the day  of ,  in  the  year 

,  by  A.  B  ,  of ,  grantor,  to  C.  D.,  of , 


grantee,  witnesseth  : 

That  the  grantor  grants  to  the  grantee  all  the  real 
property  situated  ,  bounded  and  described  aa  fol- 
lows : 

This  grant  carries  with  it  the  following  Spe^al  Code 
Covenants: 

1.  Against  prior  grants  made  by  the  grantor. 

2.  Against  encumbrances  imposed  or  suffered  by  the 
grantor. 

Witnessed  by :  Executed  by  : 

E ,  F .  A B . 

[New  section.] 

F«-n»of  Sec.  1108.     A  grant  of  an  estate  in  real  property,  with 

Ooneiiacode  the  General  Code  Covenants,  may  be  made  in  sabstance 
as  follows  : 

This  grant,  made  the daj'  of ,  in  the  year 

-,  by  A.  B.J  of ,  grantor,  to  C.  D  ,  of , 


Ooveniuits. 


OoDitrnetlon 
of  Code 
CoTeniuitB. 


grantee,  witnesseth: 

That  the  grantor  grants  to  the  grantee  all  the  real 
property  situated  ,  bounded  and  described  as  fol- 
lows: 

This  grant  carries  with  it  the  following  General  Code 
Covenants : 

1.  Of  ownership. 

2.  Against  encumbrances. 

Witnessed  by  :  Executed  by  : 

E F .  A B . 

[New  section.] 

Sec.  1109.  When  any  Code  Covenant  is  inserted  io  a 
grant,  by  the  name  and  form  provided  in  the  two  pre- 
ceding sections,  it  shall  be-  construed  as  a  covenant,  by 
and  on  the  part  of  the  grantor  and  his  personal  represent- 
atives, to  and  with  the  grantee  and  his  personal  repre- 
sentatives, to  the  eflfect  as  provided  respectively  in  the 
next  four  sections. 

[New  seotion.] 


OoTenant  Seo  1110.    A  covcuant  "  asaiust  pHor  ffrants  made  bv 

'*  against  «3  r  o 

prior  grants    the  grantor"  is  a  covenant  that  previous  to  the  delivery  of 

made  by  the  *  ^ 

grantor,"  the  grant  the  grantor  had  not  granted  the  same  property, 
or  any  right,  title  or  interest  therein,  to  any  portion  other 
than  the  grantee. 

[New  seotion.]  Based  on  **  Conveyanoes/'  Sec.  9 — supplementary  Aet. 
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Sec.  nil.     A  covenant  "affainst encumbrances  imposed  CoTemuit 

®  "  against  en« 

or  Aaffered  by  grantor"  is  a  covenant  that  the  property  is,  cumbrancea 

iinposad  or 

at  the  time  of  tbe  delivery  of  the  grant,  free  from  encum-  mffered 

braricefi  made  or  suffered  by  the  grantor  or  any  person  grantor/* 
claim]i)<;  QDder  him. 

[New  0eeti^.]  Based  on  "  Conveyanoes/'*  Sqc.  9 — supplementary  Act. 


Sec.    1112.     A  covenant  "of  ownership"  is  a  covenant  S-Tl^Sr*^^ 

1  ownerviiipf 

that  the  grantor,  at  the  time  of  the  delivery  of  the  grant,  ^*»«- 
i;s  the  owoer  in  fee  simple  absolute  of  the  property  granted, 
and  has  peaceable  possession  of  the  same,  and  a  perfect, 
recorded,  fee  simple  title  thereto,  and  will  pay  all  dam- 
ages arising  from  want  of,  or  defect  in,  the  possession  or 
title,  or  recording,  and  all  expenses  properly  incurred  by 
the  covenantee  in  defending  or  recovering  such  possession 
or  title,  or  in  perfecting  and  recording  such  title. 

[New  seotloD.]  Notb. — The  whole  sabject  of  coyenanis  is  substantially 

embraced  in  two  propositions : 

1.  That  the  grantor  owns  the  property  in  fee  simple,  and 
will  defend  the  title.  \ 

2.  That  it  is  unenoumbered. 

Oar  "  covenant  of  ownership''  embraces  all  the  material 
things  included  in  the  covenants  of  "seisin"  and  "right 
to  convoy/'  which  are  substantially  the  same ;  also,  "war- 
ranty" and  "quiet  enjoyment,"  which  are  alike,  or  have 
only  technical  distinctions.  There  is  but  little  difference, 
as  between  the  four  covenants  mentioned.  Some  are  real 
and  others /)er«ona^  Some  are  broken  inttanfer;  others  on 
eviction^  or  acceptance  of  paramount  title.  The  covenant 
"of  ownership"  also  embraces  ''further  assurance"  in  a 
"  perfect,  recorded,  fee  simple  title  thereto."  The  Code  con- 
veys "  subsequently  acquired  title." 

In  McGary  vs.  Hastings  (39  Cal.,  360),  the  Court  holds 
that  a  judicial  eviction  is  not  necessary  to  a  breach  of 
"  warranty."  The  simple  acceptance  of  paramount  title  is 
a  sufficient  breach;  hence  the  distinction  between  *'  seisin  " 
and  "warranty,"  or  ''quiet  enjoyment,"  is  practically  of 
no  moment 

"Although  there  must  be  an  eviction,  it  is  not  necessary 
that  there  should  be  an  actual  dispossession  of  the  grantee. 
If  the  paramount  title  is  so  asserted  that  he  must  yield  to 
it  or  go  out,  the  covenantee  may  purchase  or  lease  of  the 
true  owner,  and  this  will  bo  considered  a  sufficient  eviction 
to  constitute  a  breach."  (McGary  vs.  Hastings,  39  Cal., 
3«7.) 

"  The  right  of  possession  accompanies  the  ownership,  and 
from  the  allegation  of  the  fact  of  ownership — which  it  the 
allegation  ofteitin  in 'ordinary  language' — the  right  of  pos- 
session is  presumed  as  a  matter  of  law."  (Payne  and 
Dewey  vs.  Treadwell,  10  Cal.,  243 ;  Field,  0.  J.) 

The  New  York  revisers  (N.  T.  C.  C,  Sec.  1844)  establish 

only  one  rule  of  damage  for  broach  of  the  four  covenants 
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substantially  embraced  in  onr  eorenant  ''of  ownership.'* 
We  adopt  that  rule  of  damage  for  a  breaeh  of  our  ome  cow- 

enant  "  of  ownership^"  bj  onr  See. ,  bat  wmrj  the  relief 

by  Sees. , , , ,  making  it  more   elaatie  te 

reaoh  the  different  conditions  surrounding  the  parties  ;  and 
in  this  wo  express  what  is  sabstantially  implied  in  a  cifil 
law  transfer.  -  See  Title  on  Detrinunt. 

Our  Code  Covenant  "  of  ownership"  is  intUpStoemi  of  the 
fonr  Common  Law  Covenants  above  mentioned.  If  the 
former  is  used,  the  Oo<U  de/ine9  the  liabilitj  to  meet  the 
requirements  of  the  pre§ent  instead  of  the  pas/. 

In  order  that  no  alarm  may  be  felt  at  this  apparent  sub- 
stitution of  a  single  covenant  for  the  four  Comoaon  Lav 
Covenants,  we  mention  here  that  parties  who  choose  can 
always  avail  themselves  of  the  latter  coTenanta,  nnder  See. 
1119. 


Gjrenaot 
*' against 
encum- 
brancot,*' 
what. 


*'  Kncam- 
brancM" 
daflnodi 


Sio.  1113  A  covenant  "against  encumbrances"  ia  a 
covenant  tbat,  at  the  time  of  the  delivery  of  the  grant, 
the  CRtate  granted  is  clear  of  all  encumbrances. 

[New  section.] 

Sec.  1114.  The  term  '* encumbrances"  includes  taxes 
and  assessments;  also,  attachment,  judgment  and  execu- 
tion liens;  also,  vendors',  mechanics'  and  mortgage  liens; 
also,  all  other  debts  or  demands  which  are  liens  upon  real 
property. 

[New  section.]  Note. — Provision  mnst  be  made  in  the  Code  of  Civil  Pro- 

cedare  to  file  notice  in  the  Recorder's  offiee  of  the  levy  of 
an  execntion,  in  order  to  establish  a  lion  valid  skgainst  sab- 
sequent  purchasers  in  good  faith  for  a  valoable  eonsiden' 
tion. 


Grantee  not 
barred  ttom 
obtaining 
roaciatdon  of 
crmnt,  or 
damages  for 
false  repre- 
Bontations. 


Sec.  1115.  Accepting  a  grant,  with  or  without  Code 
or  Common  Law  Covenants,  does  not  bar  the  grantee  from 
obtaining  rescission  of  the  grant,  or  damages  for  false  and 
fraudulent  representations  as  to  the  title,  location^  qaan* 
tity,  quality  and  condition  of  the  property  granted,  or  as 
to  the  privileges  connected  with  it,  the  encumbrances  upon 
it,  or  the  rents  and  profits  derived  from  it. 


[New  seotion.] 


NoTJi. — This  section  is  intended  to  restore  the  rule  ia 
Alvarei  vs.  Brannan  (7  CaL ,  503),  reversed  in  Peabody  vs. 
Phelps  (9  Cal.,  213),  and  reversal  tolerated  hj  Hare  dwin» 
in  Wright  vs.  Carrillo  (23  Cal.,  696).  Attention  was  ealkd 
to  this  point  hj  J.  B.  Harmon,  Esqr.  Judge  Field,  who  de- 
livered the  opinion  in  Peihody  vs.  Phelps,  expreraes  his 
approval  of  this  section.  Perhaps  this  section  ought  to  be 
placed  under  the  Title  on  Mfcution, 
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Sbo.  1116.    The  four  Code  Covenants  mentioDed  in  Seo.  OodeOoT*. 
1104  are  personal  covenants,  and  do  not  run  with  the  land.  Booai 
They  may  be  transferred  by  the  covenantee  to  any  subse- 
qoent  grantee  in  like  manner  with  any  other  obligation, 
bat  they  do  not,  by  implication,  pass  with  a  grant. 

n^ew  seetioD.] 

Seo.  1117.    Damages  for  breach. of  Code  Covenants  Damages  for 
^*  against  prior  grants  made  by  the  grantor"  and  ^' of  comdn  code 
ownership/'  specified  in  Sabd.  I,  Sec.  1105,  and  Subd.  1,  howdSterl 
Sec.  1106,  are  determined  under  the  provisions  of  Sees.  ^ 


and (Title  on  Dettiment). 


[Hew  s«etion.] 


Sbo.  1118.    Damages  for  breach   of  Code  Covenants  Dunngee  for 

'^  against  encumbrances  imposed  or  suffered  by  the  grant-  certainother 

or"  and  ** against  all  encumbrances,"  specified  in  Subd.  2,  nants,  how 

Sec.  1106,  and  Subd.  2,  Sec.  1106,  are  determined  under  ^•""°  • 

the  provisions  of  Sec. (Title  on  Detriment). 


Sko.  1119.     The  liabilities  on  Common  Law  or  other  Liabiutieson 
thaQ  Code  Covenants  must  depend  upon  the  terms  of  '.odeOoye. 
such  covenants,  and  upon  the  legal  effect  given  to  them  upon  what. 
by  other  provisions  of  this  Code,  or  by  the  Common  Law. 

[New  Metion.j  Kotb. — It  is  intended  by  those  Code  Covenants  to  provide 

a  more  simple  arrangement  for  business  men  in  dealing  with 
real  estate.  Those  who  desire  to  adopt  the  more  intrioate 
Common  Law  Covenants  are  left  by  this  section  with  the 
broadest  latitude.  They  are  retained  for  the  benefit  of  those 
who  will  see  no  good  in  the  Code  Covenants,  until  they  are 
established  by  uae  and  the  others  practically  superseded. 

Sec.  1120.    A  fitrant  vests  in  the  s^rantee  all  the  actual  what  pai^H 
title  to  the  thing  granted  which  the  grantor  then  has, 
unless  a  different  intention  is  expressed  or  is  necessarily 
implied,  and  no  more,  except  in  the  cases*  specified  in  Sec. 
1121  tind  1122.       . 

N.  T.  C.  C,  Sec.  479. 

Skc.  1121.    A  fee  simple  title  is  presumed  to  be  intended   a  fee  simple 

,  /.I  1  .  n  *i*l*  P"** 

to  pass  by  a  grant  of  real  property,  unless  it  appears  from   samed,when 
the  grant  that  a  lesser  estate  was  intended. 

[New  section.] 

Sko.  1122.     When  a  grant  of  real  property  is  expressed 
or  presumed  to  be  in  fee  simple,  any  title  subsequently 
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Any  title 
sabeeqnent* 
\j  acquired 
by  grantor 

IMMMStO 

tsruitee, 
when. 


Grant,  how 
ter  concln- 
sire  on 
parcnasen. 


Conreyances 
by  o  truer  for 
life  or  for 
years. 


Title  to 
highway. 


Attornment 
by  tenant, 
w)pen  unnec> 
emary. 


Uabilities 
of  ti'oaut. 


Lineal  and 

colUteral 

warranties* 
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acquired  by  the  graotor  passes,  by  operation  of  law,  to 
the  grantee  or  bis  successors,  and  no  additional  grant  is 
necessary.  This  section  does  not  ^pply  to  grants  made 
by  Sheriffs  or  other  public  officers 

[N«w  section,]  Based  on  ''  GonTeyanees,"  Seo.  33.. 

Note. — The  three  preceding  seoUons  make  simple  aad 
eertain  the  law  as  to  what  kind  of  a  grant  will  earry  sab- 

seqnen  tly  aoqulred  title.    Seo. makes  this  aeetioo,  udef 

Title  on  Mortgage,  apply  to  mortgages. 

'  Seo.  1123.  Every  grant  of  an  estate  in  real  property 
is  conclusive  against  the  grantor;  also,  against  every  ooe 
subsequently  claiming  under  him,  except  a  purchaser  or 
encumbrancer  who,  in  good  faith,  and  for  a  valuable  ooo-, 
siedration,  acquires  a  title  or  lien  by  an  instrument  [or 
proceeding]  that  is  first  duly  recorded. 

N.  Y.  C.  C,  Sec.  490.  ^ 

Sec.  1124.  A  grant  made  by  the  owner  of  an  estate 
for  life  or  years,  purporting  to  transfer  a  greater  estate 
than  he  could  lawfully  transfer,  does  not  work  a  forfeiture 
of  his  estate,  but  passes  to  the  grantee  all  the  estate  which 
the  grantor  could  lawfully  transfer. 

N.  Y.  C.  C,  Sec.  491. 

Sec.  1125.  A  transfer  of  land,  bounded  by  a  hifi:hwayj 
passes  the  title  of  the  person  whose  estate  is  transferred 
to  the  soil  of  the  highway  in  front  to  the  centre  thereof. 

N.  Y.  0.  C,  Sec.  492. 

Seo.  1126.  When  real  property  is  occupied  by  a  tenaot, 
a  grant  of  any  estate  therein,  by  his  landlord,  is  valid 
without  an  attornment  of  the  tenant  to  the  grantee;  bat 
the  payment  of  rent  to  such  grantor,  by  his  tenant,  before 
notice  of  the  grant,  is  binding  upon  the  grantee;  and  tbo 
tenant  is  not  liable  to  the  grantee  for  any  breach  of  the 
condition  of  the  lease,  until  he  has  had  notice  of  the  grant. 

N.  Y.  C.  C,  Seo.  49.3  j  "  ConTcyanoes,"  Sees.  6,  7. 

Sec  1127.  Lineal  and  collateral  warranties,  with  aii 
their  incidents,  and  all  the  incidents  of  feudal  tenure.^,  not 
expressly  retained  by  this  Code,  are  abolished.  The  lia- 
bility of  those  who  acquire  the  real  property  of  a  decedent, 
by  will  or  succession,  is  regulated  by  the  Code  or  Civil 

PaOCEDURE. 

N.  Y.  C.  C,  Sec.  494 ;  **  Conveyances,"  See.  8. 
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Sec.  1128.     Attornment  to  a  stranger  is  void,  unless  it  Attornment 
18  with  the  consent  of  tbe  landlord,  or  in  consequence  of  ^^ 

a  judgment  of  a  Court  of  competent  jurisdiction. 

"CoiiTejaiices,''  See.  7. 


S£C.  1129.  A  transfer  of  real  property  passes  all  ease-  what 
ments  attached  thereto,  and  creates  in  favor  thereof  an  ^^thprop^ 
easement  to  use  other  real  property  of  the  person  whose 
estate  is  transferred,  in  the  same  manner  and  to  the  same 
extent,  as  auch  property  was  obviously  and  permanently 
used  by  the  person  whose  estate  is  transferred,  for  the 
benefit  thereof,  at  the  time  when  the  transfer  was  agreed 
upon  or  completed. 

ir.  T.  C.  0.,  Sec.  4B8. 


CHAPTER  III. 

TRANSFEas   OF  PfRSONAIi  PROP£BTT. 

Abticlb    I.  MoDR  OF  Trahsper. 

II.  What  Opbratbs  as  a  Trakbpbr. 
III.  Gifts. 


ARTICLE  I. 


MODR   OP  TRAN8PBR. 


SBCTI03I  1135.  When  must  be  in  writing. 
1130.  Transfer  by  sale,  eto. 

Sec.  1135.     An    interest   In  a  ship,  or  in   an  existing  *.\ hen  most 

truHt,  can  be  transferred  only  by  operation  of  law,  or  by  ^*°^'***°« 
a   wrftten   instrument,  subscribed  by  the  person  making 
the  transfer,  or  by  his  agent. 

Tbii  provision  is  intondcd  to  settle  a  doubtAil  question. 
The  aniform  languaj^e  of  tbe  authorities  is,  that  a  bill  of 
yale  is  the  oudtomary  and  proper  mode  of  transfer.  Agree- 
ments for  sale  aro  regalatod  by  the  Title  on  Suit, 

N.  Y.  C.  C,  Sec.  495. 

Sec.   1136.     The  mode* of  transferring  other  personal  TnuBferby 
property  by  sale  is  regulated  bj'^  the  Title  on  that  subject,       *'  *  * 
in  Division  Third  of  this  Code. 

N.  Y.  C.  C,  Sec.  495. 

30 
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ARTICLE  II. 


WHAT  OPERATKS  AS   A  TBAK8PBR. 


TraoBfor  of 
title  ander 
mIo. 


Transfer  of 
title  under 
executory 
agreemeot 
fornle. 


When  bayer 
acqniree 
better  tiae 
than  seller 
hai. 


Sbotion  1140.  Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  tale. 

1142.  When  buyer  acquires  better  title  than  seller  haa. 

Sec.  1140.  Tho  title  to  personal  property,  sold  or  ex- 
changed, passes  to  the  buyer  whenever  the  parties  agree 
upon  a  present  transfer,  and  the  thing  itself  is  identified, 
whether  it  is  separated  from  other  things  or  not. 

N.  T.  C.  C,  See.  497. 

Sec.  1141.  Title  is  transferred  by  an  oxeuutory  agree- 
ment for  the  sale  or  exchange  of  personal  property  only 
when  the  buyer  has  accepted  the  thing,  or  when  the  seller 
has  completed  it,  prepared  it  for  delivery  and  offered  it 
to  the  buyer,  with  intent  to  transfer  the  title  thereto, 
in  the  manner  prescribed  by  the  chapter  upon  Ofier  of 

Per/f/rmance. 

N.  Y.  C.  0.,  Sec.  498. 

Sec  1142.  Where  the  possession  of  personal  property, 
together  with  a  power  to  dispose  thereof,  is  transferred 
by  its  owner  to  another  person,  an  executed  sale  by  the 
latter,  while  in  possession,  to  a  buyer  in  good  faith  and 
in  the  ordinary  course  of  business,  for  value,  transfers  to 
such  buyer  the  title  of  the  former  owner,  though  he  maj 
be  entitled  to  rescind  and  does  rescind  the  transfer  made 
by  him. 

N.  T.  C.  0.,  Sec.  499. 


ARTICLE  III. 

GIFTS. 

SccnoN  1146.  Gifts  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  revocable. 

1149.  Gift  in  Tiew  of  death,  what. 

1150.  When  gift  presumed  to  be  in  Tiew  of  death. 
1161.  Revocation  of  gift  in  view  of  death. 

1152.  Effect  of  will  upon  gift.    . 

1153.  When  treated  as  legacy. 

Gifts  defined       Sbc.  1146.    A  gift  Is  a  transfer  of  personal  property, 
made  voluntarily  and  without  consideration. 

N.  Y.  C.  C,  See.  500. 
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Ssc.  1147.     A  verbal  ffift  is  not  valid,  unless  the  means  oifi,  how 

-     .        .     .  nude. 

of  obtaiDiDg  possession  and  control  of  the  thing  are  given, 
nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual 
or  symbolical  delivery  of  the  thing  to  the  donee. 

N.  Y.  c.  C,  8«o.  501. 

Sbc.  1148.     A  gift,  other  than  a  gift  in  view  of  death,  oittnot 
cannot  be  revoked  by  the  giver. 

K.  Y.  C.  C,  Sec.  502. 

Sec.  1149.     A  irift  in  view  of  death  Js  one  which  is  aminTiew 
made  in  contemplation,  fear  or  peril  of  death,  and  with  what 
intent  that  it  ^hall  take  effect  only  in  case  of  the  death 
of  the  giver. 

N.  Y.  G.  C,  8«c.  603. 

Sxc.  1150.    A  gift  made  daring  the  last  illness  of  the  when  gift 
giver,  or  under  circumstances  which    would    naturally  Se^^iew 
impress  him  with  an  expectation  of  speedy  death,  is  pre-  °   ^ 
samed  to  be  a  gift  in  view  of  death. . 

N.  Y.  0.  0.,  Sm.  504. 

Sec.  1151.    A  £cift  in  view  of  death  may  be  revoked  by   Beyocation 

.  1    ►  ,       .    1        .  .  of  gift  in 

the  giver  at  any  time,  and  is  revoked  by  his   recovery  newordMUh 
from  the  illness,  or  escape  from  the  peril,  under  the 
presence  of  which  it  was  made,  or  by  the  occurrence  of 
any  event  which  would  operate  as  a  revocation  of  a  will 
made  at  the  same  time. 

N.Y.  aC,  Seo.  505. 

Seo.  1152.    A  gift  in  view  of  death  is  not  affected  by  a  sirectofwiu 
previous  will;   nor  by  a  subsequent  will,  unless  it  ex- 
presses an  intention  to  revoke  the  gift. 

N.  Y.  0.  C,  Seo.  506. 

8ko.  1153.    A  gift  in  view  of  death  must  be  treated  as  a  when 

treated  m 

legacy,  so  far  as  relates  only  to  the  creditors  of  the  giver,  leg^y. 

N.Y.C.  C,  8«o.507. 


CHAPTER  IV. 

BECOBDINO    TBANSf  EBB   OF   BEAL   PBOPBBTY. 

AwncLB    I.  What  mat  bb  Bboordbd. 

IL  Pboof  and  Aoknowlbdombmt  or  In8Tbuhbiit8. 
UL  BFrsoT  OP  Bbcobdimo,  or  the  Waht  Thbrbof. 
IV.  MoBB  OF  Bbcobdiito. 
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ARTICLB  I. 


Let  ten 
patent  majr 
be  recorded 
without 
acknowledg* 
ment. 

Effect  of 
recording. 


What  kind 
ofinatm- 
menta  may 
be  recorded. 


Tnatramenta 
evidencing 
title  de- 
clared by 
Judgment, 
recorded. 


Wbat  shall 
not  be 
recorded. 


WHAT  MAY  BB  RBCOBDBD. 

Sbctioh  1 169.  Lettors  patent  may  be  recorded  without  acknowledgneot 

Effect  of  recording. 
1160.  What  kind  of  InstmrnentB  may  be  recorded. 
1  LGl.  luBtraments  eyidenoiog  title  declared  by  judgment,  recorded. 

1162.  What  shall  not  be  recorded. 

1163.  Instruments   proved  by  other  than  aubseribing  witaeciBiy 

when  and  how  recorded. 

1164.  Instruments    executed    under    power    of   attorney,   wbei 

deemed  recorded. 

1165.  Powers  of  attorney,  how  revoked. 

Sec.  1159.  Letters  patent  from  the  United  States  or 
from  the  State  of  California,  duly  execated  and  aatbenti- 
cated  pursuant  to  existing  law,  grafting  real  property  in 
this  State,  may  be  recorded  without  acknowledgment  or 
further  proof.  Such  recording  shall  have  like  efPeet  as  the 
recording  of  instruments  mentioned  in  the  next  section. 

[New  section.]  "  Conveyances,"  Sec.  IS. 

Sec.  1160.  Real  instruments  mentioned  in  Sec.  109*3 
may  be  recorded  when  acknowledged,  or  proved  and  cer- 
tified as  provided  in  this  chapter. 

[New  section.]  For  construction    of  registration  laws  generallj,  tee: 

Woodworth  vs.  Gutzman,  I  Cal.,  203;  Call  vs.  Hait- 
ings,  3  Cal.,  179;  Mesick  vs.  Sunderland,  6  CsL, 
279  ;  Dennis  vs.  Burnett,  6  Cal.,  670 ;  Bird  vs.  D«o- 
nison,  7  Cal.,  297 ;  Chamberlain  vs.  Bell,  7  Cal.,  21)2; 
Hunter  vs.  Mason,  12  Cal.,  363;  Pizley  vs.  Haggiai, 
15  Cal.,  127;  Smith  vs.  Dall,  13  Cal.,  510;  Jones 
vs.  Martin,  16  Cal.,  165  ;  MoCabe  vs.  Grej,  30  C»i., 
509;  Wallace  vs.  Moody.  26  Cal.,  S87  ;  Fogarty  ▼•• 
Sawyer,  23  Cal.,  570 ;  Page  vs.  Rogers,  31  CaL,  393. 

Sko.  1161  In  judgments  of  partition,  and  in  judg- 
ments determining  title  to  real  property,  the  Court,  at 
the  time  of  rendering  judgment,  or  at  any  lime  there- 
after, may  require  the  respective  parties,  or  a  Commis- 
sioner, to  make  and  acknowledge  such  grant,  for  record, 
as  will  enable  them  to  have  recorded,  in  the  land  records, 
the  evidence  of  their  respective  titles,  as  shown  by  the 
judgments. 

[Now  section.] 

Sec.  1162.  Instruments  not  acknowledged,  or  proved 
and  certified  as  required  by  this  chapter,  and  instruments 
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not  authorized  by  law  to  be  recorded,  shall  not  be  tran- 
scribed into  the  books  of  record.  If  so  transcribed,  the 
tranRcription  does  not  impart  notice,  or  have  any  legal 
effect. 


[New  section.] 


Baooonllat  vs.  SaDSevain,  32  Cal.,  376,  450 ;  Minn  vs. 
O'Connor,  27  Cal.,  238;  Smith  rs.  Brannan,  13  Cal., 
107;  Hastings  ts.  Yaughan,  6  Cal.,  305 ;  Mesick  rs. 
Sunderland,  0  Cal.,  297 ;  Wolf  rs.  Fogarty,  6  Cal., 
224. 

Note. — The  first  claa9e  of  this  section  establishes  a  posi- 
tive duty,  for  the  violation  of  which'  the  Recorder  is  liable 
to  panishment  under  provisions  in  the  Penal  Code.  The 
last  clause  cxpre««e«  what  arises  from  implication  under  the 
preceding  section,  as  established  by  numerous  adjudications. 
It  is  deemed  best  to  give  clear  expression  to  the  law  guard- 
ing the  public  records  against  unauthorised  registration. 


Sec.  1163.  An  instrument  proved  by  other  than  sub- 
scribing witnesses,  and  certified  pursuant  to  Sec.  1189, 
may  be  recorded  in  the  proper  ofSce,  if  the  original  is  at 
the  Bamo  time  deposited  therein  to  remain  for  public  in- 
spection, but  not  otherwise. 

N.  Y.  C.  C,  Sec.  510  j  "  ConTeyanoes,"  Sec.  10. 


Instruments 
proved  by 
other  than 
subecribing 
wltneMee, 
when  and 
hjw  re- 
corded. 


Sec.   1161.     An  instrument  executed  by  an  attorney  in  instruments 
fact,  and  filed  for  record,  or  transcribed  into  the  proper  under  power 
books  of  record,  shall  not  be  deemed  recorded  until  tbe  when  Seem- 
power  of  attorney  authorizing  the  execution  of  the  in- 
strument is  also  recorded  in  the  same  office.     They  are 
deemed  one  instrument,  though  they  may  be  recorded  at 
different  times. 

[New  section.] 

Sec.  1165.    No  instrument  containing  a  power  to  con-  Powersof 

/»        •  T  1.1      attorney, 

vey  or  execute  instruments  affecting  real  property,  which  how  revoked 
bas  been  recorded,  is  revoked  by  any  act  of  the  party  by 
iw'liom  it  was  executed,  unless  the  instrument  containing 
such  revocation  is  also  acknowledged  or  proved,  certified 
and  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded. 

[Xcw  section.]  *'  Conveyances,"  Sec.  28  j  N,  Y.  C.  C,  Sec.  552. 
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ARTICLE  n. 

PROOF  Am>  AOKNOWLBDOMBHT   OV  IHSTBUnNTfl. 

Sbctiom  1169.  Bj  whom  ftcknowledgmenU  may  be  Uken  in  this  8uie. 

1170.  Same. 

1171.  By  whom  taken  withont  the  State. 

1172.  By  whom  taken  without  the  United  Statef. 

1173.  Depnty  ean  take  acknowledgment. 

1174.  Reqnisites  for  acknowledgments. 

1176.  OflScer  mast  indorse  certificate. 
1170.  Form  of  certificate. 

1177.  Attorney  in  fact  must  exhibit  to  officert  what. 

1178.  Form  of  certificate  when  acknowledgment  is  by  attonejio 

fact. 

1179.  Acknowledgment  by  manied  woman. 

1180.  Form  of  certificate  when  acknowledgment  is  by  marrM 

woman. 

1181.  Conveyance  by  married  woman,  efieet  of. 

1182.  Interpreter  may  be  employed. 

1183.  Proof  of  execntion,  how  made. 

1184.  Witness  mnst  he  personally  known  to  officer. 

1185.  Witness  shall  prove,  what. 

1180.  Certificate  of  officer  shall  be  indorsed  thereon,  setting  forth 
what 

1187.  Handwriting  may  be  proved,  when. 

1188.  Evidence  mnst  prove,  frhat 

1189.  Certificate  of  officer. 

1100.  Officers  authorised  to  do  certain  things. 

1101.  Officers  must  affix  their  signatures. 

1192.  When  instrument  is  improperly  certified,  party  naj  bsvi 

action  to  correot  error. 

1193.  In  eertain  oases,  parties  interested  entitled  to  action  » 

Court  to  obtain  judgment  of  proof  of  an  instrument  fQf 
record. 

1194.  Conveyances  heretofore  made  to  be  governed  by  then  exiit- 

ing  laws. 

1195.  Recording,  and  as  evidence,  to  be  governed  by  then  exifl* 

ing  laws. 

1190.  Statutes  curing  acknowledgments,  etc.,  preserved. 

By  whom  Sec.  1169.    The  proof  or  acknowledgment  of  an  in- 

mentomsv'  strament  may  be  made  at  an}^  place  within  this  State, 
this8ti!te.°    before  a  Justice  or  Clerk  of  the  Sapreme  Court. 

N.  Y.  C.  C,  8ec  510 ;  "  Conveyances,"  See.  4. 

Same.  Sbc.  1170.    The  proof  or  acknowledgment  of  an  in- 

strument may  be  made,  in  this  State,  within  the  city, 
county  or  district  for  which  the  officer  was  elected  or 
appointed,  before  either — 

1.  A  Judge  or  Clerk  of  a  Court  of  record;  or, 

2.  A  Mayor  or  Recorder  of  a  city ;  or, 


J 
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3.  A  Jastice  of  the  Peace ;  or, 

4.  A  County  Kecordep;  or, 

5.  A  Notary  Pablic. 

N.  Y.  C.  C,  Sec.  517  ;  "  Conveyances,"  Sec.  i;  Hopkins 
▼I.  Delanej,  8  Cal.,  8*^  ;  Ingoldsby  ts.  Juan,  12  Cal., 
564;  Mailer  vs.  Boggs,  25  Oal.,  175;  Kimball  vs. 
Semple,  25  Cal.,  440. 

Sec.  1171.     The  proof  or  acknowledgment  of  an  in-  Br  whom 
strnment  may  be  made  withoat  this  State,  but  within  the  ontthestate 
United  States,  and  within  the  jurisdiction  of  the  officer, 
before  either — 

1.  A  Judge  or  Clerk  of  any  Court  of  record  of  the 
United  States;  or, 

2.  A  Judge  or  Clerk  of  any  Court  of  record  of  any 
State  or  Territory ;  or, 

3.  A  Commissioner  appointed  by  the  Governor  of  this 
State  for  that  purpose,  pursuant  to  special  statutes;  or, 

4.  A  Notary  Public. 

N.  T.  C.  C,  Sec.  51 8 ;  "  Conveyances/'  Sec.  4 ;  Lord  vs. 
Sherman,  2  Cal.,  498. 

Sec.  1172.    The  proof  or  acknowledgment  of  an  instru-  By  whom 
ment  may  be  made  without  the  United  States,  before  cnt^he 

.,,  United 

eitoer —  states. 

1.  A  Minister  Plenipotentiary,  or  Minister  Extraordi- 
nary, or  Charge  d' Affaires  of  the  United  States,  resident 
and  accredited  in  the  country  where  the  proof  or  ac- 
knowledgment is  made;  or, 

2.  A  Consul  or  Yice  Consul  of  the  United  States,  resi- 
dent in  that  country ;  or, 

3.  A  Judge  of  a  Court  of  record  of  the  country  where 
the  proof  or  acknowledgment  is  made ;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the 
GoYcrnor  of  the  State,  pursuant  to  special  statutes;  or, 

5.  A  Notary  Public. 

N.  T.  C.  C,  Sec.  519 ;  "  Conveyances,''  See.  4 ;  Mott  vs. 
Smith,  10  Cal.,  533;  MoMinn  vs.  O'Connor,  27  Cal., 
238. 

Seo.  1173.     When  any  of  the  officers  mentioned  in  the  Deimty  can 

take 

four  preceding  sections  are  authorized  by  law  to  appoint  acknowiedg- 
a  deputy,  the  acknowledgment  or  proof  may  be  taken  by 
such  deputy,  in  the  name  of  his  principal. 

"Conveyances,''  Sec.  4;  Mailer  vs.  Boggs,  25  Cal.,  175. 


"^ 
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RequlBites 
for  «cknowl< 
odgmenta. 


Officer  must 

indorse 

certificate. 


Form  of 
certiflcnte. 


Sec.  1174.  The  acknowledgment  of  an  inatmment 
most  not  be  taken  unless  the  officer  taking  it  knows,  or 
has  satisfactory  evidence,  on  the  oath  or  affirmation  of  a 
credible  witness,  that  the  person  making  soch  acknowl- 
edgment  is  the  individual  who  is  described  in  and  who 
executed  the  instrument. 

N.  T.  C.  C,  See.  620;  "  Conveyances,"  Sec.  6;  Relaey 
YB.  Danlap,  7  Cal.,  160 ;  Wolf  ys.  Fogarty,  6  €•},, 
224. 

Sec.  1175.  An  officer  \aking  the  acknowledgment  of 
an  instrument  must  indorse  thereon  a  certificate,  signed 
by  himself,  stating  the  fact  of  acknowledgment  and  that 
the  person  making  the  same  was  known  to  the  officer  to 
bo  the  person  whoso  name  is  subscribed  to  the  instrument 
as  a  part}',  or  was  proved  to  be  such  by  the  oath  or  affir- 
mation of  a  credible  witness,  whose  name  shall  be  inserted 
in  the  certificate.  If  the  person  is  a  married  woman  or 
an  attorney  in  fact,  the  certificate  shall  contain  such  addi- 
tional facts  as  are^ required  by  Sees.  1177  and  1178. 

[New  seotion.]  Based  on  Sec.  7,  "  ConTeyances ;"  Kelsey  yb.  Dualap,  7 

Cal.,  160 ;  Hopkins  yb.  Delaney,  8  Cal.|85 ;  Bryaa  ys. 
Ramariz,  8  Cal.,  461 ;  Henderson  vs.  GrewelJ,  8  Cal., 
534;  Fogarty  vs.  Findey,  10  Cal.,  2.39;  Tonohard  ys. 
Crow,  20  Cal.,  150;  Stark  ys.  Barrett,  15  Cal.,  361; 
Colton  YS.  SeaYy,  22  Cal.,  496 ;  Kimball  rs.  Senpleb 
25  Cal.,  440 ;  Jansen  ys.  CahUl,  22  Cal.,  563 ;  McMinn 
YS.  O'Conner,  27  Cal.,  328. 

Sec.  1176.    The  certificate  must  be  Bubstantially  in  the 
following  form: 


State  op 

County  of  — 

On    this- 


-,} 


86. 


day  of 


in    the  year 


before 


me  [here  insert  the  name  of  the  officer,  followed  by  the 

name  of  the  office],  personally  appeared ,  known 

to  me  [or  proved  to  me  on  the  oath  of ]  to  be  the 

person  whose  name  is  subscribed  to  the  within  instru- 
ment, and  acknowledged  to  me  that  he  [or  they]  executed 
the  same. 

[Name  of  officer  and  name  of  office.] 

[New  section.] 

Attorney  in        Sec.  1177.     When  an  instrument  is  subscribed  in  the 

fact  mnst 

exhibit  to      name  olf  the  principal,  by  an  attorney  in  fact,  who  desires 

to  acknowledge  the  same,  he  must  exhibit  to  the  officer— 

1.  A  power  of  attorney,  duly  acknowledegd  or  proved 
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for    recording,  authorizing  the  ezecation  of  the  instra- 
ment;  or, 

2.  If  recorded,  the  original  or  a  certified  copy  of  the 
record  thereof. 

^•w  aectioa.] 


6B. 


Sec.  1178.    The  certificate  of  acknowledgment  by  an  Formofc^r. 
attorney  in  fact  must  be  substantially  in  the  following  acknowiedg. 

tOnn  :  attorney  in 

feet. 

Stats  of ,      I 

Coanty  of .  j 

On  this day  of ,  in  the  year ,  before  me 

[here  insert  the  name  of  the  officer,  followed  by  the  name 
of  the  office],  personally  appeared  --,  known  to  me 

[or  proved  to  me  on  the  oath  of ]  to  be  the  person 

irho9e  name  is  subscribed  to  the  within  instrument  as  the 

attorney  in  fact  of  — ^ -. ^  and  exhibited  to  me  a 

power  of  attorney  duly  acknowledged  [or  proved,  if  so], 

purporting  to  be  subscribed  by  said ,  and 

acknowledged  to  me  that subscribed  the 

name  of thereto  as  principal,  and  his  own 

name  as  attorney  in  fact. 

[Name  of  officer  and  name  of  office.] 

£Xew  sectioD.]  Goode  t8.  Smith  and  Wife,  13  Cal.,  83 ;   Hopkins  ts. 

Belaney,  8  Cal.,  85 ;  Jansen  ts.  McCabill  and  Wife, 
22  Cal.,  5<3. 

Sec.  1179.     The  acknowledgment  of  a  married  woman  Acknowi- 

.  edgmeiit  bjr 

to  an  instrument  purporting  to  be  executed  by  her  must  married 
not  be  taken,  unless  she  is  made  acquainted  by  the  officer 
with  the  contents  of  the  instrument  on  an  examination 
without  the  hearing  of  her  husband,  nor  certified  unless 
she  thereupon  acknowledges  to  the  officer  that  she  exe- 
cuted the  instrument,  and  that  she  does  not  wish  to  re- 
tract such  execution. 

[New  seetion.]  "  Conreyanees/'  Seo.  23;  N.  T.  C.  C,  See  621;  Janaen 

T8.  MeCahiU,  22  Cal.,  563;   Kendall  yb.  Miller,  0 
Cal.,  591 ;  Pease  vs.  Barbiers,  1&  Cal.,  436. 

Ssc.  1180.    The  certificate  of  the  acknowledgment  of  a  Formofoer. 
married  woman  must  be  substantially  in  the  following  acknowiedg. 

•^  o    mentis  by 

form :  married 

woman. 

State  of , 


.. }  "'■ 


County  of 

On  this day  of ,  in  the  year ,  before  mo 

[here  insert  the  name  of  the  officer,  followed  by  the  name 

31 
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of  the  office],  personally  appeared 
[or  proved  to  me  on  the  oath  of 


,  known   to  ib# 

— ]  to  be  the  person 

whose  name  is  subscribed  to  the  within  instrument,  de* 
scribed  as  a  married  woman ;  and,  upon  an  examination 
without  the  hearing  of  her  husband,  I  made  her  acqa&tntcd 
with  the  contents  of  the  instrument  and  thereupon  she 
acknowledged  to  me  that  she  executed  the  same,  and 
that  she  does  not  wish  to  retract  such  ezecntion. 

[Name  of  officer  and  name  of  office.] 

[Now  tection.] 


CtfiiTeTaiiM 
bj  married 
woman, 
effect  oi. 


Sec.  1181.  A  conveyance  or  other  instrument 
ing  real  property,  when  acknowledged  by  a  married 
woman,  has  the  same  effect  as  if  she  were  unmarried, 
and  may  be  acknowledged  in  the  same  manner,  except 
as  mentioned  in  the  last  two  sections,  but  has  no  validity 
until  80  acknowledged. 

N.  T.  C.  C,  6m.  622. 


Interpreter 
may  be 
eluidoyed. 


Proof of 
exeeatioB, 
hovr  made. 


Seo.  1182.  An  interpreter  may  be  employed  and  sworn 
by  the  officer,  to  interpret,  in  taking  acknowledgment  or 
proof  of  an  instrument,  when  the  parties  acknowled^ng^ 
or  the  witnesses  proving  do  not  understand  the  Eln^lish 
language.  An  interpreter  is  prima  facie  preaumed  to 
have  been  employed  when  necessary,  and  the  fact  need 
not  be  stated  in  the  certificate. 

[New  Motion.] 

Sec.  1188.  Proof  of  the  execution  of  an  inatrameDt, 
when  not  acknowledged,  may  be  made,  either — 

1.  By  the  party  executing  it,  or  either  of  them ;  or, 

2<  By  a  subscribing  witness;  or, 

8.  By  other  witnesses,  in  cases  mentioned  in  Sec.  1187. 

[New  section.]  "  Conveysnces/'  Seo.  10 — modified. 


WltneM 
most  be 
peraonallj 
known  to 


Wtti 

■haUprore, 

what. 


Seo.  1184.  If  by  a  subscribing  witness,  such  witnees 
must  be  personally  known  to  the  officer  taking  the  proof 
to  be  the  person  whose  name  is  subscribed  to  the  instra* 
ment  as  a  witness,  or  must  be  proved  to  be  such  by  the 

oath  of  a  credible  witness. 

[New  section.]         "  Conveyances,"  Sec.  11 — modified. 

Sso.  11S5.  The  subscribing  witness  must  prove  that 
the  person  whose  name  is  subscribed  to  the  inBtmmeDt 
as  a  party  is  the  person  described  in  it,  and  that  such 
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»rsoD  executed  it,  and  that  the  witnesB  sab^cribed  his 
lime  thereto  an  a  witness. 

lew  SMtioD.]  "  GoiiTeyaiicefl/'  Beo.  12 — ^modified. 

I  Bic.  1186.    The  officer  taking  the  proof  must  indorse  Oortiflcateor 

!•  .«  1       .  1  .    «  «       I  officer  shall 

ui  certificate  on  th»^  iifBtrament,  which  must  set  forth —        be  indoned 

1.  If  proved  by  the  party:  the  facts  required  to  have  setting ibrth 
^been  shown  in  the  certificate  of  acknowledgment  of  the 
[party,  if  it  had  been  taken. 

2.  If  proved  by  the  subscribing  witness:  that  such 
l^itDCSs  was  personally  known  to  the  officer  granting  the 
Icertificaie  to  be  the  person  whose  name  is  subscribed  to 
jibe  instrument  as  a  witness,  or  was  proved  to  be  such  by 

^be  oath  or  affirmation  of  a  witness  whose  name  must  be 
jinserted  in  the  certificate. 

3.  The  proof  given  by  the  witness  of  the  execution  of 
the  instrument,  and  of  the  facts  that  the  person  whose 
Bame  is  subscribed  to  it  as  a  party  is  the  party  who  exe- 
cuted the  same,  and  that  the  witness  subscribed  his  name 
to  the  instrument  as  a  witness. 


[New  BeoUon.] 


"  ConreyanoeSy"  Boo.  13 — modified;  Kelaej  ys.  Danlapf 
7  Cal.  160;  Fogariy  rt.  Finlay,  10  CwX.,  239;  Whit- 
sey  Tt.  Arnold,  10  CaL,  531. 


Sec.  1187.  The  execution  of  an  instrument  may  be  Handwriting 
eBtablished  by  proof  of  the  handwriting  of  the  party  proTed^wben 
and  of  a  subscribing  witness,  in  the  following  cases : 

1.  When  ^he  parties  and  all  the  subscribing  witnesses 
tredead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses 
are  non-residents  of  the  State  and  refhse  to  appear  and 
make  proof  before  the  proper  officer  in  the  jurisdiction 
where  they  reside ;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the 
party  desiring  the  proof,  and  cannot  be  ascertained  by 
the  exercise  of  due  diligence;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or 
cannot  be  found  by  the  officer  by  the  exercise  of  due  dili- 
gence, in  attempting  to  serve  the  subpoena  or  attachment; 
or, 

5.  Id  case  of  the  continued  failure  or  refusal  of  the  wit- 
ness to  testify,  for  the  space  of  one  hour,  after  his  appear- 
ance. 

pew  netioB.]         Suta.  1851,  621 ;   "  Conyeyanoes/'  Seo.  17— modified ; 

Landers  ts.  Bolton,  26  Cal.,  393. 
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Evidence 
most  prore, 
whati. 


Seo.  1188.  The  evidence  must  satisfactorily  prove  to 
the  officer  the  following  facts : 

1.  One  or  more  of  the  conditions  mentioned  in  the  pre- 
ceding section ;  and, 

2.  That  a  witness  testifying  knew  the  person  whose 
name  purports  to  be  sabscribed  to  the  instrument  as  a 
party,  and  is  well  acquainted  with  his  signature,  and  that 
it  is  genuine;  and, 

8.  That  a  witness  testifying  personally  knew  the  per- 
son who  subscribed  the  instrument  as  a  witness,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  genuine. 

[New  teotion.]  "  Conveyanoes/'  Seo.  16 — modified. 


Oertiflcata 
of  officer. 


Seo.  1189.  The  officer  shall  indorse  on  the  instrument 
his  certificate,  stating  the  precedent  fact  contained  in  the 
subdivision  of  Sec.  1187  upon'which  is  founded  the  right 
to  prove  the  execution  of  the  instrument  by  other  than  sub- 
scribing witnesses;  also,  the  facts  required  to  be  proved  in 
the  preceding  section. 

[New  section.]  **  Conrejanees/'  See.  5,  in  rabt^uioe. 


«iSth^!riMd         ®^^'  ^^^^-     Officers  authorized  to  take  the    proof  of 
to  do  certain  instruments,  are  authorized — 

things.  ' 

1.  To  administer  oaths  or  affirmations,  as  prescrihed  in 
Sec.  2093,  Code  of  Civil  Procedure. 

2.  To  issue  subpoena,  as  prescribed  in  Sec.  1986,  Code 
OF  Civil  Procedure. 

8.  To  punish  for  contempt,  as  prescribed  in  Sees.  1991, 
1993, 1994,  Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  the  party  aggrieved, 
are  prescribed  in  Sec.  1992,  Code  of  Civil  Procedure 

KoTB. — The  sections  aboye  oited  need  to  be  ezAmlncd,  to 
make  sure  that  thej  are  ample  enovgb  for  tb«  parpoet. 
Tbe  remedies  in  that  Code  and  in  the  ConTe/mnoe  Act  ait 
substantially  duplicate. 


OfBccrs  must 
affix  their 
nlgnatures. 


Seo.  1191.  Officers  taking  and  certifying  acknowledg- 
ments or  proof  of  instrument  for  record,  must  authenti- 
cate their  certificates  by  affixing  thereto  their  signatures, 
followed  by  the  names  of  their  office  and  the  city,  county 
or  district  within  which  they  have  jurisdiction ;  also, 
their  seals  of  office,  if,  by  the  laws  of  the  State  or  coun- 
try where  the  acknowledgment  or  proof  is  taken,  or  by 
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I 

aathortty  of  which  they  are  acting,  they  are  reqaired  to 
have  official  seals. 


[Hev  aeetion.]  Hastings  ys.  Vaughan,  5  Cal.,  315;  Mott  ts.  Smith,  16 

Cal.,  633 ;  Ingoldsby  vs.  Juan,  12  Cal.,  664 ;  Toneh- 
ard  YS.  Grow,  20  Cal.,  150. 

Ssc.   1192.    ,WheD  the  acknowledgment  or  proof  of  the  wh«iiio. 
execution  of  an  instrament  is  properly  made,  but  defeo-  improperly 
lively  certified,  any  party  interested  may  have  an  action  party  may 
in  the  District  Court,  under  the  Code  of  Civil  Pbooedube,  toooirect^" 
to  obtain  a  judgment  correcting  the  certificate.    A  copy  ^''^' 
of  such  judgment  annexed  to  the  instrument  has  the  same 
effect  as  an  acknowledgment  certified  under  this  chapter. 

[Naw  aeetion.]  Note. — This  section  is  a  snbstitate  for  special  proceed- 

ings before  the  County  Judge,  proYided  for  in  seven  sec- 
tions of  the  Act  of  1860  (SUU.  I860,  177). 

Sec.   1193.     Any  person  interested  under  an  instrument  in  certain 
entitled   to  be  proved  for  record,  may  institute  an  action  i^^ed^' 
in  tbo  District  Court,  under  the  Code  of  Civil  Procedure,  ution  in 
against  tbe  proper  parties,  to  obtain  a  judgment  proving  t^  judgt ' 
sach  instrument.    The  mode  of  proceeding  and  the  rules  pr^fofan 
of  evidence  are  the  same  as  in  other  civil  actions.     A  fOTm^ni? 
copy  of  the  judgment,  showing  the  proof  of  the  instru- 
ment, and  attached  thereto,  entitles  such  instrument  to 
record,  with  like  effect  as  if  acknowledged. 

[New  section.]  "Sorm. — This    is   an  ample  concurrent  remedy,  which 

would  be  used  only  in  oases  where  it  is  difficult  to  make  the 
proof  uuder  tbe  strict  statutory  mode. 

Sec.  1194     The  legality  of  the  execution,  acknowledg-  OonveyancM 
ment,  proof,  form  or  record  of  any  conveyance  or  other  made  to  be 
instrnment   heretofore    made,   executed,  acknowledged,  fhlc'Lift/ 
proved  or  recorded,  shall  not  be  aff^ected  by  anything  con-     ^ 
tained  in  this  chapter,  but  shall  depend  for  its  validity 
and  legality  upon  the  laws  then  existing. 

**  CouYeyanoes,"  Sec.  42. 

Sec.  1195.    All  conveyances  of  real  property  heretofore  BeconiiniE, 
made  and  acknowledged,  or  proved  according  to  the  laws  dence,  toVe 
in  force  at  the  time  of  such  making  and  acknowledgment  Sfir^st.^ 


or  proof,  shall  have  the  same  force  as  evidence,  and  be 
recorded  in  the  same  manner  and  with  the  like  effect  as 
conveyances  executed  and  acknowledged  in  pursuance  of 
this  chapter. 

*'  CoDYeyanees/'  Sec.  41. 


tag  laws. 
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Sec.  1196.  The  repeal  or  saperseding  of  statates,  vali- 
dating or  cnring  void  or  defective  proof  or  aoknowledg- 
ment,  or  recording  of  an  instrument,  does  not  abolish  or 
alter  the  effects  of  snch  statates,  bat  they  coDtinue  in 
like  manner  and  extent  as  if  the  statutes  were  not  re- 
pealed or  superseded. 

[Kew  0ootion.]         Note.— Baaed  on  a  large  number  of  onratire  atetntes. 


ARTICLS  III. 


BFFBOT  OF  RBOORDIRtt. 

SacTiOR  1200.  Pnrchaaer  for  value. 

1201.  Unrecorded  instrument  ralid  between  the  partiea. 

1202.  Unrecorded  instrument,  when  void. 

1203.  Priority  of  record. 

1204.  Purohaae  from  subsequent  grantee  without  notiee  of  prior 

unrecorded  grant,  valid. 

1205.  When  prior  and  subsequent  grant  are  both  recorded,  a  veodfi 

under  the  latter  takes  with  notice  of  the  fonaer. 
1200.  Holder  of  recorded  instrument  is  presumed  bona  fide  per- 
chaser  as  against  whom. 

1207.  Actual  notice,  etc.,  evidence  of  bad  faith. 

1208.  Ciroumstancee  to  rebut  presumption. 

1200.  Unrecorded  instruments  void  as  against  eneumbrmDoes. 

1210.  Sheriff's  grant  has  relation  to  encumbrance  as  mnnimcat  of 

title. 

1211.  Sheriff's  grants  and  certificates  of  purchase  sobjaot  to  this 

article. 

1212.  Priority  of  record  gives  priority  of  right. 

1213.  Action  in  District  Court  to  quiet  title  in  certain 


PoTchiMer 
for  Tftltte. 


Sec  1200.  A  purchaser  for  value  of  real  property  is 
one  who  acquires  an  interest  in  property  under  a  real 
instroment  mentioned  in  Sec.  1092,  and  for  which  he  has 
paid  a  valuable  consideration.  A  mortgagee  or  eticam- 
brancer,  and  his  assignees,  are  also  purchasers  for  valoe 
when  the  mortgage  or  encumbrance  is  executed  or  created 
to  secure  bona  fide  obligations. 

[New  section.]  Noti. — There  are  so  many  places  wlere  this  term  *'  par- 
chasers  for  value,"  occurs  in  the  Code,  that  it  seems  nccss- 
sary  to  extend  its  meaning  to  embrace  all  things  ntceiiaiy 
under  Sec.  1002,  and  mortgages,  contrary  to  the  intentiea 
manifested  in  note  to  Sec.  1092.  The  provisions  of  this 
article  are  applied  to  mortgages  by  See.  — ~.  See  XtCit 
on  Mortgaget, 
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Sko    1201.     An  unrecorded  instrument  is  valid  eb  be-  unreowded 

the  parties  thereto  and  those  who  have  notice  raiidbe 

^-  _  tweenUie 

'thereof.  parties. 


(K«v  section.] 


Baaed  on  "  Conreyuices,"  Seos.  H,  25, 26 ;  Landen  et  al. 
▼t.  Bolton,  26  GaL,  393. 


Sko.  1203.    An  unrecorded  instrument  is  void  as  against  unrecorded 
instroment  acquired  in  good  faith  and  for  value,  prop-  whenroid.' 


erly  acknowledged,  or  proved,  certified  and  recorded, 
affecting  the  same  property  and  derived  from  the  same 
Boaree. 

[Hew  ■eetion.]         Baaed  on  "  Conveyancea/'  Seca.  24,  25,  26 ;   Clark  ya. 

Foy,  20  Cal. 

See.  1203.    A  prior  instrument  affecting  real  property,  Priority  of 
recorded  after  the  recording  of  a  subsequent  instrument 
affecting  the  same  property,  and  derived  from  the  same 
source,  must  not  be  deemed  recorded  as  against  the  sub- 
ateqoent  instrument.  * 

[Kew  wetion.] 


Skc.  1204.  A  person  acquiring  an  instrument  in  good 
faith  and  for  value,  of  a  person  holding  under  a  recorded 
iDStrument,  takes  the  right  or  property,  as  against  any 
claims  of  another  holding  under  a  prior  unrecorded  iu- 
strament  affecting  the  same  property  and  derived  from 
the  same  source. 

[New  aeeiion.]         Mahoney  va.  Middleton,  Sapreme  Court  of  Cal.,  Jan. 

Term,  1871. 

Sec.  1205.  'When  a  prior  instrument  is  recorded  sub- 
seqaently  to  the  recording  of  a  subsequent  instrument,  a 
person  taking  from  the  holder  of  the  subsequent  instru- 
meoty  takes  with  notice  of  all  facts  and  conditions  exist- 
ing between  the  holders  of  the  prior  and  subsequent  in- 
Btraments  as  to  good  faith  and  valuable  consideration. 

[K«w  aeetion.] 

Sec.  1206.  The  holder  of  a  recorded  instrument  is  pre- 
samed,  as  against  the  holder  of  an  unrecorded  instrument, 
to  be  a  holder  in  good  faith,  but  the  former  must  affirma- 
tively show  a  valuable  consideration. 

[9«ir  aeecion.]  Note. — Thia  modiflea  the  mle  in  Lander  ra.  Bolton  (26 

Cal.,  393),  and  in  Long  va.  Dollarhide  (24  Cal.,  218),  bat  ia 
anatained  by  Baaaet  ra.  Noraworthy  (2  Leading  Caaea  in 
Equity,  84). 


Purchaae 
from  sabee- 
qaent 
grantee 
wlthoat 
notice  of 
prior  nnre- 
oorded 
grant,  valid. 


When  prior 
and  suDBe* 
qaent  grant 
are  both 
recorded,  a 
Tendoe 
under  the 
latter  takes 
with  notice 
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Aetui  Seo.  1207.    Actasl  notice  of  the  anrecorded    iastrn- 

«Tideiiceof     ment,  by  the  holder  of  the  recorded  instrament  sabse- 
queDtly  executed,  is  prima  facie  evidence  of  bad  faith. 

[New  8«otion.] 


Cireom- 
iteacM  to 
rebut  pre- 
samptton. 


Seo.  1208.  Possession  of  the  premises  ander  the  anre- 
corded instrament,  or  inadequacy  of  consideration  for  the 
recorded  instrument,  are  circumstances  tending  ti  show 
actual  notice  or  bad  faith,  and  to  rebut  the  presamptioo 
mentioned  in  Sec.  1206. 

[New  section.]  Fair  yb.  Stevenot,  20  CwX.,  486  ;  Stafford  rs.  LIek,  7  CkL, 

489  ;  Hunter  ▼■.  Watson,  12  Cal.,  376  ;  Laatnde  vs. 
Baith,  10  Cal.,  676 ;  Dutton  vs.  Watuehanttry  21  CaL, 
627  ;  Lander  vs,  Bolton,  26  Cal.,  393. 

uiir«oord«d        Seo.  1209.    An  uTirecordcd  instrument  is  also  void  as 
T;>ida«  against  encumbrances  acquired  in  good  faith  and  for  value, 

cumbnal^.  and  duly  authenticated  and  recorded  by  authority  of  any 


existing  law. 

[New  section.] 


**  Conrejances/'  Sees.  24,  25,  26,  amplified  to  ooTer  all 
classes  of  liens.    Hunter  vs.  Watson,  12  CaL,  363. 


siieriff's  Seo.  1210.    A  ccrant  made  by  a  Sheriff,  or  other  officer 

ration  to  en-  or  porsou,  to  satisfy  an  encumbrance  on  real  property, 
aamuniment  relates  back  to  the  time  of  creatin£c  or  recordinsr  the  eo* 

cumbrance,  and  both  the  encumbrance  and  grant  are 

muniments  of  the  same  title. 

[New  section.] 


of  title. 


Sheriff's 
grantiand 
certlflcatea 
of  purchaao 
sal^ect  to 
tU«  article. 


Seo.  1211.  Sheriffs'  grants  or  certificates  of  purchase 
are  subject  to  the  provisions  of  this  article,  and  are  gOT- 
erned  by  the  same  rules  with  respect  to  unrecorded  in- 
struments as  are  other  real  instruments. 

[New  section.]         Hunter  vs.  Watson,  12  Cal.,  363. 


JJoOTd^  v'         ^*^'  ^^^2'    ^Priority  of  record  establishes  priority  of 
pi^^rity  of     right,  subject  to  the  conditions  of  good  faith  and  valuable 
consideration. 

[New  section.]  Based  on  **  Conveyances,"  Sec  26. 

NoTC. — Instruments,  ''to  operate  as  notices  to  third  per- 
sons," must  be  recorded.    (''  ConTejanoes,"  Seo.  24, 1860.) 

Instruments  "  shall,  from  the  time  of  filing,  Impart  no- 
tice to  all  pertont"  and  all  "subsequent  purckawn  and 
mortgagee*  shall  be  deemed  to  purchase  witli  noCiea." 
{**  Convejances,"  Seo.  25,  1860.) 

The  words  "  all  pereone"  mean  subsequent  "  parehaseri 
and  mortgagees."    (McCabe  ys.  Grey,  20  Oal.,  609.) 
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See.  25  was  amended  Febrnary,  1864  (Stats.  1864,  85),  so 
as  to  read  ''and  subseqaent  purobasers,  mortgagees  and 
lien  koldert  shall  be  deemed  to  pnrobase  and  take  with  no- 
tice." 

What  kind  of  lien  holders?  Was  it  the  intention  to  pro- 
tect encnmbrancers  and  lien  holders  of  all  kinds  against 
unrecorded  deeds  T  It  would  seem  so,  yet  the  purpose  is 
but  half  expressed.  The  new  section  (26)  has  not  been 
amended  so  as  to  declare  the  further  and  final  effect  of  want 
of  recording  as  against  lien  holders.  A  lien  holder  is  not  a 
"purchaser/'  within  Sec.  26,  nor  the  lien  a  *' eonreyanoe/' 
within  Sec.  36.  There  is  unnecessary  incongruity  in  our 
laws  upon  this  subject. 

There  are  throe  classes  protected  against  unrecorded  in- 
struments : 

1.  Purchasers  and  mortgagees  in  good  faith,  under  Bees. 
26  and  36,  **  Conveyances." 

2.  Lien  holders  (doubtful)  under  See.  25,  as  amended. 

3.  Creditors,  in  oases  of  transfer  of  personal  property 
without  delivery,  etc.,  under  Sec.  15,  ''Fraudulent  Convey- 
ances and  Contracts,"  eoiie^iMtoe(y  fraudtUent  against  cred- 
Uore, 

Why  should  one  effect  be  given  to  an  unrecorded  deed 
and  another  to  a  sale  of  undelivered  property  ? 

There  is  no  good  reason  why  all  these  transfers,  whether 
of  real  or  personal  property,  where  certain  evidences  of 
them  are  required  to  be  public  in  order  to  protect  the  public, 
should  not  have  the  tame  effect — all  void  against  eredxtore, 
Ken  koldere,  mortgageee  and  purckaeere,  or  all  void  as 
against  any  of  them  which  might  be  specified. 

Uniformity  is  most  desirable.  In  Virginia,  and  in  some 
other  States,  an  unrecorded  deed  is  void  as  against  eredxtore. 

We  do  not  propose  to  change  the  law  in  this  particular, 
but  we  do  propose  to  give  certainty  by  making  an  unre- 
corded instrument  void  as  against  subsequent  purchasers 
and  eneumhraneeref  and  leave  the  Legislature  to  farther  con- 
sider the  question  of  uniformity,  as  between  transfers  of 
real  and  personal  property,  as  to  unrecorded  real  instru- 
ments and  undelivered  personal  property. 

The  intention  of  this  article  is. to  make  the  public  records 
the  evidence  of  ownership  of  real  property,  and  to  protect, 
equally  and  by  the  ssme  rules,  purchasers  and  mortgagees 
in  good  faith  and  for  value ;  also,  eredxtore f  after  acquiring 
a  specific  lien  by  attachment  or  levy  of  execution,  or  a  gen- 
eral lien  by  docketed  judgment;  also,  mechanics'  liens  and 
others. 

Sue.  1213.  Any  person  interested  in  real  property  Action  in 
may  have  an  action  in  the  District  Court  against  any  or  oowrtto 
all  persons  claiming  ri^ht  or  title  to  such  property  in  ?2J2itt****° 
contravention  of  his  claim  of  title,  whether  such  claim 
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arises  from  the  effect  of  recording  laws  or  otherwise, 
or  whether  he  is  in  or  oat  of  possession  of  the  property. 
In  such  case,  the  person  in  possession  mast  be  made  a 
party. 

[New  section.]  Notb. — To  be  tnuufemd  to  the  Code  of  Civil  Pio- 

eedore. 


ARTICLE  IV. 


In  what 
office. 


MODE  OF  RBCOBDIRO. 

Sbctiok  1217.  In  what  office. 

1218.  Instrument,  when  deemed  recorded. 

1219.  Books  of  record. 

1220.  Duties  of  Recorder. 

1221.  Transfers  of  vessels. 

Sec.  1217.  Instruments  entitled  to  be  recorded  ander 
this  chapter  mast  be  recorded  by  the  County  Recorder 
of  the  county  in  which  the  real  property  affected  thereby 
is  situated. 

N.  Y.  C.  C,  Sec.  612. 

inetniment,  Seo.  1218.  An  instrument  is  deemed  recorded  when 
^reooitM'  duly  acknowledged  or  proved,  certified  and  deposited  in 
the  Recorder's  office,  with  the  proper  officer,  and  by  bim 
filed  for  record,  by  noting  thereon  such  filing,  with  tbe 
minute,  hour,  day  and  year  thereof,  and  subscribing  tbe 
same. 

[Now  section.]  Based  on  "  Recorder  of  County/'  Sees.  16, 17. 


vRooksof 
record. 


Duties  of 
Recorder. 


Sec  1219.  Grants,  absolute  in  terms,  and  not  intended 
as  mortgages,  or  as  securities  in  the  nature  of  mortgages, 
are  to  be  recorded  in  one  set  of  books,  and  mortgages  and 
securities  in  another. 

N.  Y.  C.  C,  Sec.  618. 

Sec  1220.  The  duties  of  County  Recorders,  in  respect 
to  recording  instruments,  are  prescribed  by  the  Political 
Gods. 


TW8elS. 


Trensfersof  Seo.  1221.  The  modc  of  recording  transfers  of  sbips 
registered  under  the  laws  of  the  United  States,  is  regu- 
lated by  Acts  of  Congress. 

N.  T.  C.  C,  Sec.  515;  SUts.  1868,  111. 
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CHAPTER  V. 


UNLA.WPUL   TRANSFERS. 

Sacnon  1227.  CerUin  inttrnmenta  Yoid  against  porohamn,  6to. 

1228.  Not  Toid  against  pnrohaser  haring  notice,  onless  fraud  is 

mutual. 

1229.  Power  to  reroke,  when  deemed  executed. 

1230.  Same. 

1231.  Other  proTisions. 

Sec.  1227.    Every  iDstrament,  other  than  a  will,  affect-  certain 

•  .    .       •  1  x*ij«  1^  iutraments 

\ng  an  estate  m  real  property,  including  every  charge  roid  against 
upon  real  property,  or  u}>on  its  rents  or  profits,  made  S^ 
with  intent  to  defraud  prior  or  subsequent  purchasers 
thereof,  or  encumbrancers  thereon,  is  void   as  against 
every  purchaser  or  encumbrancer,  for  value,  of  the  same 
property,  or  the  rents  or  profits  thereof. 

N.  T.  C.  C,  Bee.  536;  "Fraudulent  CouTejanoes  and 
Contracts,"  Sec.  1. 

Sec.  1228.    No  instrument  is  to  be  avoided  under  the  NotToid 
last  section,  in  favor  of  a  subsequent  purchaser  or  encum-  ^LerharT' 
brancer  having  notice  thereof  at  the  time  his  purchase  iSS 
was  made  or  his  lien  acquired,  unless  the  person  in  whose 
favor  the  instrument  was  made  was  privy  to  the  fraud 
intended. 

N.  T.  C.  C,  Sec.  636 ;  ''  Fraudulent  Conveyances  and 
Contracts,"  Sec.  2. 


ing  notice, 

fraod 
is  mutual. 


Sec.  1229..    Where  a  power  to  revoke  or  modify  an  Power  to  re- 

1.1  •  /»    ▼oke,  when 

instrument  afi^ecting  the  titlo  to,  or  the  enjoyment  of,  deemed eze- 
an  estate  in  real  property,  is  reserved  to  the  grantor,  or 
given  to  any  other  person,  a  subsequent  grant  of  or 
charge  upon  the  estate,  by  the  person  having  the  power 
of  revocation,  in  favor  of  a  purchaser  or  encumbrancer 
for  value,  operates  as  a  revocation  of  the  original  instru- 
ment, to  the  extent  of  the  power,  in  favor  of  such  pur- 
chaser or  encumbrancer.  • 

N.  Y.  0.  C,  Sec.  687  ;  "Fraudulent  ConTcyanoes  and 
Contracts,"  See.  8. 

Seo.  1230.    Where  a  person  having  a  power  of  revoca-  same. 
tion,  within  the  provisions  of  the  last  section,  is  not  enti- 
tled to  execute  it  until  after  the  time  at  which  he  makes 
Bach  a  grant  or  charge  as  is  described  in  that  section,  the 
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power  is  deemed  to  be  executed  as  soon  as  he  is  entitled 
to  execute  it. 

N.  Y.  C.  C,  Sec.  688  j  "  Fraudulent  CoiiTeymncea  mod 
ContraoU/'  See.  5. 

Sec.  1231.  Other  provisions  concerning  unlawful  trans- 
fers are  contained  in  Part  II,  Division  Fourtri,  of  this 
Code,  concerning  the  special  relations  of  debtor  and  cred- 
itor. 

N.  Y.  C.  C,  Sec.  641. 


TITLE    V. 

HOMESTEADS. 

Chjlptkr    I.  GENERAL  PROVISIONS  RELATING  TO  H0MB8TBAD8. 
II.  THE  HOMESTEAD  OF  THE  HEAD  OF  A  FAMILY. 
III.  THE  HOMESTEAD  OF  A  PERSON  OTHER  THAN    THB 
HEAD  OF  A  FAMILY. 


CHAPTER  I. 


GENERAL  PROVISIONS  RELATING  TO   HOMESTEADS. 

Sbction  1237.  Homestead,  what  eonttitatea,  and  its  exemption. 

1238.  Homestead,  fVom  what  property  maj  be  taken. 

1239.  Debts  from  which  homestead  is  not  exempt. 

1240.  Gonreyances,  mortgages,  etc.,  how  exocntod,  aeknowled^ed 

and  recorded. 

1241.  Homestead,  how  abandoned. 

1242.  Proceedings  when  homestead  is  claimed  to  exceed  the  aaaovnt 

of  exemption. 

1243.  How  property  disposed  of  on  report  of  appraisers. 

1244.  Fees,  when  the  claimant  to  pay  and  when  the  judgment 

creditor. 
1246.  Official  duties,  how  enforced. 
1246.  Who  may  acquire  homesteads,  and  of  what  Talua. 

Homestead,        Sec.  1237.    The  homestcad  consists  of  a  quantity    of 

what  contti-    ,  A  V 

tntetand  its  land  Or  town  lots,  with  the  dwelling  house  or  portion  of  a 

•zemp  on.     (j^^ujug  house  thercon,  and  its  appurtenances,  selected 

and  recorded  as  in  this  Title  provided,  and  is  not  subject 

to  sale  under  execution  or  any  final  process  from  any 

Court  for  any  debt  or  liability  contracted  or  incurred  by 
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the  party  entitled  thereto,  and  who  selected  and  recorded 
the  same,  except  as  hereinafter  provided. 

Const.,  Art.  XI,  Seo.  15;  State.  1851,  296,  Seo.  1 ;  1860, 
311,  Seo.  1 ;  Estate  of  Delanej,  87  Cal.,  17d. 

Seo.  1238.    The  homestead  may  be  selected  by,  or  ad-  Homestead, 
measured  to,  the  claimant,  from  any  property,  the  title  to  property 
which  18  vested  in  the  claimant  or  husband  of  the  claim-  takea. 
ant,  or  from  community  property  of  the  husband  and 
wife,  or  from  any  property  owned  by  the  claimant  or 
husband  of  the  claimant,  as  joint  tenant,  tenant  in  com- 
mon or  coparcener,  to  the  extent  of  such  interest,  when 
the  clainaant,  or  the  claimant's  husband,  is  in  exclusive 
occupation  of  such  property  or  the  portion  claimed  as  a 
homestead.    Being  selected  and  recorded  as  a  homestead 
does  not  in  any  manner  affect  or  prevent  partition  of  the 
property  among  the  owners  in  any  method  authorized  by 
law. 

State.  1887*8, 116,  Sees.  1,  3. 

Sea  1239.    The  homestead  is.  liable  for  and  subject  to  ^^^^ 

^  which  home- 

sale  under  execution  or  other  process,  for  the  payment  of  steed  i«  not 

the  debts  and  liabilities  following,  to  wit: 

1.  Mechanics',  laborers'  and  vendors'  liens,  legally  ob- 
tained. 

2.  Mortgages  for  the  purchase  money. 

3.  Mortgages  for  money  loaned,  when  executed  and  ac- 
knowledged by  the  husband  and  wife,  and  recorded  as 
provided  in  this  chapter. 

4.  Mortgages  executed  and  acknowledged  by  the  debtor 
alone,  who  has  no  wife,  or  whose  wife  was  a  non-resident 
of  the  State  at  the  time,  or  before,  the  homestead  was 
recorded. 

5.  A  judgment  rendered  and  recorded  against  a  debtor 
before  he  recorded  his  homestead. 

6.  A  debt  or  liability  contracted  or  assumed  before 
filing  his  homestead,  by  one  being  neither  a  husband  nor 
wife,  nor  the  head  of  a  family. 

[New  seetion.]  State.  1851,  296,  Seo.  2  ;  1860,  89,  Seo.  9  ;  1860,  311,  Soo. 

2;  1862,  519,  Sec.  2;  Sears  ys.  Dixon,  33  Cal.,  326; 
Rix  rs.  Henry,  7  Cal.,  89  ;  Himmelman  rs.  Schmidt, 
28  Cal.,  117. 

Sic.  1240  No  alienation,  sale,  conveyance,  or  mort- 
(Pg^  upon  the  homestead,  is  valid  or  effectual  for  any  pur- 
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OoiiTeyaBOM  Dose  unless  executed  and  acknowledired  by  the  owner 
etc. /bow  and  also  by  his  wife,  if  he  has  one  resident  in  the  State, 
knowiedged  m  the  manner  provided  for  her  exeoation  of  conveyances 
of  her  separate  real  property ;  and  the  instrument  is  re* 
corded  in  the  Recorder's  office  where  the  homestead  is 
recorded,  and  an  abandonment  of  the  homestead  claim  is 
contained  in  such  instrument  or  separately  made  for  that 
purpose  and  recorded  in  the  same  Record er*js  office. 

stats.  185L,  296.  Seo.  2 ;    18«0,  311,  Seo.  S;    1862,  M9, 
Seo.  2. 


Homestead, 

howaban- 

doLed. 


ProceedlngB 
when  home- 
■teed  Is 
claimed  to 
exceed  the 
amount  of 
exemption. 


How  pTopw* 
tjdiqtoaed 
of  on  report 
ofappraiflcn 


Sec.  1241.  No  homestead  is  abandoned  unless  in 
writing  embodied  in  a  deed,  mortgage,  or  other  convej- 
ance  thereof,  or  in  an  abandonment  in  writing,  dnly 
executed,  acknowledged  and  recorded  in  the  Recorder's 
office  where  the  homestead  declaration  or  title  is  recorded. 

Stats.  1851,  2M,  Seo.  2  ;  18«2,  519,  See.  2. 

Seo.  1242.  When  an  execution  is  issued  and  levied 
upon  a  homestead,  and  the  execution  creditor  makes  affi- 
davit before  the  County  or  District  Judge  of  the  county 
where  the  homestead  is  situated,  that  the  cash  valae 
thereof,  to  the  best  of  his  knowledge  and  belief,  exceeds 
the  value  of  the  homestead  exemption  to  which  the  judg- 
ment debtor  is  entitled,  the  Judge  must,  after  two  days' 
notice  to  the  judgment  debtor  of  the  making  of  such  affi- 
davit, appoint  three  disinterested  and  competent  persons 
appraisers,  to  estimate  and  report  the  value  of  the  home- 
stead ;  who,  after  being  sworn,  must  proceed  to  view  and 
appraise  the  same,  and  report  to  the  Judge  the  vatae 
thereof:  and  if  the  value  exceeds  the  amount  of  the 
homestead  exemption  to  which  such  person  is  entitled, 
whether  it  can  be  so  divided  as  to  leave  so  much  of  the 
homestead  as  amounts  to  the  exemption^  without  material 
injury. 

Stats.  1851,  296 ;  See.  8 ;  1860,  312,  See.  8. 

Seo.  1243.  If  it  appears  that  the  premises  cannot  be 
thus  divided,  and  that*  the  value  thereof  exceeds  the 
exemption  allowed  by  this  Title,  he  must  order  the  entire 
premises  to  be  sold,  and  out  of  the  proceeds  the  sum  to 
which  the  judgment  debtor  is  entitled  to  as  a  homestead 
exemption  to  be  paid  to  the  defendant  in  the  execution, 
and  the  excess  to  be  applied  to  the  satisfaction  of  the 
execution.    No  bid  must  be  received  by  the  officer  mak- 
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ing  the  sale  ander  the  amount  of  homestead  exemption 
to  which  the  judgment  debtor  is  entitled  ;  and  when  the 
execution  is  against  a  husband  whose  wife  is  living,  the 
Judge  may,  in  his  discretion,  direct  five  thousand  dollars 
of  the  purchase  money  to  be  deposited  in  Court,  to  be  - 
paid  out  only  upon  the  joint  receipt  of  the  husband  and 
wife.  Such  pufthase  money  possesses  all  the  protection 
against  legal  process  and  the  voluntary  disposition  of  the 
husband,  as  did  th^  original  homestead  premises. 

Butt.  1861,  296,  Seo.  3  ;  1860,  312,  Sec.  3. 

Seo.  1244.    For  every  homestead  appraised  or  admeas-  FeM,  when 
ured  in  accordance  with  the  provisions  of  this  Title,  the  top^yuid 
homestead   claimant  must  pay  to  the  county  General  jadsment 
Fund,  for  use  of  the  county,  the  sum  of  ten  dollars, 
and  file  the  receipt  therefor  with  the  County  Auditor; 
and  must  pay  each  appraiser  three  dollars  per  day  for  the 
time  necessarily  employed.     If  in  an  appraisement,  or  at 
a  Bale  had  at  request  of  a  judgment  creditor,  as  provided 
in  the  two  preceding  sections,  the  property  does  not 
exceed  in  value  the  amount  of  homestead  exemption  to 
which  the  judgment  debtor  is  entitled,  the  judgment 
creditor  must  pay  all  costs  of  the  proceedings. 

Stats.  I860,  89,  Sec.  10. 

Sec  1245.    The  homestead  claimant  may,  by  proper  official  dn- 
process,  compel  the  County  Judge  to  act  in  performing  enforo«i 
the  duties  herein  enjoined;  and  the  County  Judge  may 
enforce  his  orders  ahd  appointments  by  due  process,  and 
fine  as  for  contempt. 

« [New  Motion.] 

Seo.  1246.    Homesteads  may  be  acquired  in  the  man-  wbomayac. 
ner  provided  in  this  Title,  by  the  persons  and  of  the  value  itMuis,  and* 

ft.ll-  .  ''  ^  of  what 

lOllOWing :  TBlne. 

1.  By  the  husband  and  wife,  or  either  of  them,  of  other 
"head  of  a  family,"  not  exceeding  in  value  five  thousand 
dollars. 

2.  By  any  other  person,  who  is  either  a  resident  citi- 
ten  of  this  State  or  who  can  become  such,  not  exceeding 
in  value  one  thousand  dollars. 

[Hew  leetion.]         SUts.  1851,  296,  Sec.  1 ;  1860,  87,  Sec.  1 ;  311,  Sec.  1 ; 

1862,  519,  Seo.  1. 


"^ 
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CHAPTER  II. 

THE  HOMESTEiiD  OF  THE  HEAD   OF  A  FAMII.T. 

Section  1252.  Homestoad  declaration,  what  to  ooDtain. 

1253.  '*  H«ad  of  a  family"  defined. 

1254.  Declaration,  how  executed  and  recorded,  and  the  title  iitaf^ 

Tested. 

ditotiSS,        Sec.  1252.    The  husband  and  wife,  or  either  of  them. 

whrt  tocon-  Qp  Q^h^p  "head  of  a  family,"  in  order  to  acquire  a  home- 
stead, must  make  a  declaration  containing  the  following 
facts  and  statements : 

1.  That  they  are  husband  and  wife,  or  a  husband  or 
wife,  or  other  *'  head  of  a  family,"  stating  the  facts  and 
circumstances. 

2.  That  they  are  at  the  time  residing  on  the  prcm.ise8 
sought  to  be  claimed  as  a  homestead,  with  their  family, 
or  with  some  one  or  more  of  the  persons  by  the  care  and 
maintenance  of  whom  the  claimant  is  constituted  the 
"  head  of  a  family." 

3.  A  particular  description  of  the  premises  sought  to 
be  claimed  as  a  homestead. 

4.  An  intention  to  claim  and  use  the  premises  described 
as  a  homestead. 

6.  How,  when  and  by  what  means  the  title  to  the 
premises  was  acquired,  and  whether  it  is  oommunity  or 
separate  property,  or  held  as  tenant  in  common,  joint 
tenant  or  coparcener. 

6.  The  value  of  the  intended  homestead;  or  that  it  does 
not  exceed  in  value  the  sum  of  five  thousand  dollars. 

SUti.  1851,  296,  Sec.  1 ;  1800,  811,  See.  1. 


«*He«d  of  a        Sec  1258.    In  addition  to  the  husband  and  wife,  jointly 

flunily"  de-  •'  , 

fined.  or  severally,  the  term  "  head  of  a  family,"  as  used  in  this 

chapter,  means  any  one  who  has  residing  on  the  home- 
stead property  with  him,  and  under  his  care  and  maiD- 
tenance,  either— 

1.  His  minor  child,  or  the  minor  child  of  his  or  her 
deceased  wife  or  husband. 

2.  A  minor  brother  or  sister,  or  the  minor  child  of  ft 
deceased  brother  or  sister. 

3:  A  father  or  mother,  or  grandfather  or  grandmother. 


J 
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4.  The  father,  mother,  grandfather  or  grandmother  of 
ft  deceased  husband  or  wife;  or, 

5.  An  anmarried  sister,  or  helpless  or  deformed  brother. 

SUt8.  1851,  206,  See.  5  ;  1862,  610,  Sec.  8. 

NoTB. — The  due  of  persons  who  confer  the' "  nomer  "  of 
•'head  of  a  family"  is  by  this  section  enlarged,  for  obyioosly 
apparent  reasons. 

Seo.  1254.     The  declaration  must  be  sifi^ned  by  the  peciaratiofi, 

°  "^  how  execa- 

party  making  it,  and  acknowledged  and  recorded  as  con-  ^^^•^['"d 
veyances  affecting  real  estate  are  required  to  be  ackuowl-  the  titie 
edged  and  recorded.     When  such  record  is  made  by  either  Tested, 
bnflband  or  wife,  or  by  both,  they  hold  the  homestead  as 
joint  tenants  during  their  natural  lives,  and  on  the  death 
of  either,  subject  to  no  other  liability  than  such  as  is 
created  in  accordance  with  this  chapter,  it  descends  to, 
and  the  title  thereof  vests  absolutely  in,  the  survivor;  if 
there  is  no  survivor,  then  in  his  legitimate  children;  if  no 
legitimate  children,  then  the  property  is  subject  to  his 
legal  debts,  and  to  administration  and  succession,  as  pro- 
vided in  this  Code  and  the  Code  of  Civil  Procedure. 

Stats.  I860,  311,  Sees.  1,  4 ;  1862,  519,  Seo.  2;  1870,  400,  - 
Sec.  1  ,*  1865-6,  850,  Sec.  1 ;  1867-S,  172,  Seo.  1. 


CHAPTER  III. 


THE  HOMESTEAD  OF  A  PERSON  OTHER    THAN   THE    HEAD  OF 

A   FAMILY. 

Sscnov  1260.  Petition  to  County  Judge  for  homestead,  what  to  contain. 

1261.  Judge  to  appoint  appraisers,  who  must  make  oath. 

1262.  If  property  exceeds  one  thousand  dollars  in  yalue,  what  to 

be  done. 

1263.  Return  of  appraisers,  and  Judge  to  grant  certifleaia. 

1264.  Title  to  be  recorded,  where  and  how. 

Seo.  1260.    Any  person  other  than  a  husband  or  wife,  petition  to 

or  other  "  head  of  a  family,"  desiring  to  have  a  home-  judg?for 

Btead  set  apart  and  recorded,  must  present  to  the  County  w^uocod 

Jadge  of  the  county  where  the  premises  intended  to  be  ***"' 
claimed  as  a  homestead  is  situated,  a  written  application 
Betting  forth — 

33 
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Judge  to 
appoint  ap- 
praisers, 
who  must 
make  oath. 


1.  That  he  is  a  resideot  citizen  of  this  State,  or  capable 
of  and  ioteods  becoming  such. 

2.  Thrat  he  is  at  the  time  residing  thereon  or  prepariog 
the  same  for  a  residence,  and  intends  to  ase  the  same  as 
a  homestead. 

3.  A  description  of  the  premises  sought  to  be  claimed 
as  a  homestead,  not  exceeding  three  hundred  and  twenty 
feet  square,  if  in  a  city  or  town,  or  three  handred  and 
twenty  acres,  if  situated  elsewhere,  and  that  the  value 
thereof  does  not  exceed  one  thousand  dollars. 

Stats.  I860,  87-8,  Beo.  2. 

Seo.  1261.  On  receiving  the  application  provided  for 
in  the  preceding  section,  duly  verified,  the  County  Judge 
must  appoint  three  respectable  and  competent  persons, 
freeholders  or  householders  of  the  county,  who  must  in< 
spect  the  premises  and  appraise  the  value  thereof,  la 
case  the  persons  so  appointed,  or  any  of  them,  fail  or  re- 
fuse to  act,  the  Judge  may,  from  time  to  time,  make  such 
additional  appointments  of  appraisers  as  the  case  may 
require.  Before  acting,  the  appraisers  must  take  and 
subscribe  an  oath,  before  some  officer  competent  to  admin- 
ister oaths,  that  they  will  fairly  and  impartially  appraise 
the  premises  according  to  the  actual  value  thereof. 

8tftt0. 18(H),  88,  Seo«.  4,  6. 


If  property 


prop 
exceeds  one 


to  be  done. 


Seo.  1262.    If  the  appraisement  exceeds  the  sum  of  one 
thoosand       thousaud  dollars,  including  the  improvements  thereoo, 

dollars  in,  ,  ,  /••!.*  ^j 

Taine,  what  the  appraisers,  at  the  request  of  the  applicant,  must  ad- 
measure and  lay  off  a  less  quantity  of  the  land,  with  such 
boundaries  as  the  applicant  may  direct,  so  that  the  value 
of  the  part  so  admeasured  and  laid  off,  together  with  the 
improvements  thereon,  does  not  exceed  the  value  of  one 
thousand  dollars.  The  agreement  of  two  appraisers  con- 
stitutes the  appraisement. 

8tat8.  1860,  88,  Seo.  5. 


Return  of 
appraisers, 
and  Judge 
to  grant 
certlflcate. 


Seo.  1263.  The  appraisers  must  return  to  the  Judge 
appointing  them,  their  written  oath,  attached  to  their 
appraisement  and  report,  sotting  forth  an  accurate  deacrip- 
tion  of  the  property  by  metes  and  bounds,  and  the  valoe 
of  the  homestead  admeasured.  The  Judge,  on  being  sat- 
isfied that  the  proceedings  of  the  appraisers  were  regular 
and  their  acts  done  in  good  faith,  must  make  and  deliver 
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to  the  applicant  a  certificate,  in  writing,  setting  forth  the 
application,  the  oaths  of  the  appraisers,  the  proceedings 
which  took  place  under  it  and  the  retarn  of  the  apprais- 
ers, annexed  to  the  written  application,  which  constitutes 
the  homestead  title,  and  most  be  delivered,  on  payment 
of  all  costs  and  expenses,  to  the  applicant. 

stats.  I860,  88,  Sacs.  8,  7.     . 

Sbc  1264.  The  homestead  title  mnst  be  recorded  in  Tiuetobe. 
the  oflSce  of  the  County  Eecorder  of  the  county  in  which  where  and 
the  homestead  is  situated,  in  a  book  to  be  called  the 
"^  fie^ister  of  Homesteads  of  Single  Persons  ;'*  and,  when 
the  homestead  is  situate  in  more  counties  than  one,  the 
homestead  title  must  be  recorded  in  the  Recorder's  office 
of  each  of  the  counties  where  any  part  is  situated.  From 
the  date  of  the  record  the  homestead  title  is  vested  in  the 
applicant  daring  his  natural  life. 

stats.  1800,  88,  Sees.  8,  9. 


how. 


TITLE    VI. 

WILLS. 

Chaptkb      L  execution  AND  REVOCATION  OF  WILLS. 
II.  INTERPRETATION  OP  WILLS. 
IIL  GENERAL  PROVISIONS  RELATING  TO  WILLS. 


CHAPTER  I. 

EXECUTION  AND  REVOCATION  OP  WILLS. 

8ecnoa  1370.  Who  may  mak«  a  will. 

1271.  Honomaniao  inoompetent. 

1272.  WiU  or  part  thereof  prooured  by  fraud. 

1273.  Separate  property  of  married  women. 

1274.  What  may  pass  by  wilL 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  ezeonted. 

1277.  Witness  to  add  residence. 

1278.  Hntaal  will. 

1279.  Competency  of  subscribing  witness. 

1280.  CoDdiUonal  wilL 
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Section  1281.  Gifts  to  subscribing  witnes^os  void.    Crediton  ooi 

witness. 

1282.  Witness  who  is  a  derisee  and  who  would  be  entitled  to  shm 

of  testator's  estate  if  no  will,  entitled  to  share  to  amoul 
of  devise. 

1283.  Will  made  out  of  this  State. 

1284.  Will  not  duly  executed,  yoid. 

1285.  Subsequent  change  of  domicile. 
1288.  Republioation  by  codicil. 

1287.  Nuncupative  will,  how  to  be  executed. 

1288.  Requisites  of  a  valid  nuncupative  wilL 

1289.  Proof  of  nuncupative  wills. 

1290.  Probate  of  nuncupative  wills. 

1291.  Written  will,  how  revoked. 

1292.  Evidence  of  revocation. 

1293.  Revocation  by  obliteration  on  face  of  wilL 

1294.  Revocation  of  duplicate. 

1295.  Revocation  by  subsequent  will. 

1296.  Antecedent  not  revived  by  revocation  of  sabsequeat  wilL 

1297.  Revocation  by  marriage  and  birth  of  issue. 

1298.  SfTect  of  marriage  of  a  man  on  his  wilL 

1299.  Effect  of  a  marriage  of  a  woman  on  her  wUL 

1300.  Contract  of  sale  not  a  revocation. 

1301.  Mortgage  not  a  revocation  of  will. 

1302.  Conveyance,  when  not  a  revocation. 

1303.  When  it  is  a  revocation. 

1304.  Revocation  of  codicils. 

1305.  Aflerbom  child,  unprovided  for,  to  succeed. 

1306.  Children  or  issue  of  children  of  testator  unprovided  for  h} 

his  will. 
1807.  Share  of  afterbom  child,  out  of  what  part  of  esUts  to  be 
paid. 

1308.  Advancement  during  lifetime  of  testator. 

1309.  Death  of  devisee,  being  relation  of  tesUtor,  in  Ufetiac  sf 

testator,  leaving  lineal  descendants. 

1310.  Devises  of  land,  how  construed. 

1811.  Will  to  pass  rights  acquired  after  the  making  thereof. 

Who  my  Sec.  1270.     (§1.)  Every  peraon  over  the  age  of  oigbteeo 

™  years,  of  sound  mind,  may,  by  last  will,  dispose  of  all  his 

estate,  real  and  personal,  and  such  estate  nut  disposed  of 
by  will  is  subject  to  succession,  as  provided  for  in  Tit.  Yll 
of  this  Part,  as  the  estate  of  an  intestate,  being  charge- 
able in  both  cases  with  the  payment  of  all  the  testator's 
debts,  as  provided  in  the  Code  of  Civil  Procedube. 

Stats.  1850,  177,  Sec.  1. 

Monomaniao       Seo.  1271.    A  persou  having  any  insane  delusion  is  io- 
incompetent  competent  to  make  a  will. 

N.  T.  C.  C,  Sec.  643. 
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Sec.    1272.     A  will  or  partof  a  will  procured  to  be  made  wmorpwt 

,  -  «         ,  ,  .     /•  i_      J        thereof  pro- 

by  diiresB,  menace,  fraad  or  undae  innaence,  may  be  de-  cared  by 
nied   probate;  and  a  revocation,  procured  by  the  same 
means,  may  be  declared  void. 

N.  T.  G.  C,  Seo.  644. 

Sec.    1273.    (§  2.)  A  married  woman  may  dispose  of  all  separate 
her   separate  estate  by  will,  absolutely,  without  the  con-  married 
sent  of  bar  husband,  either  express  or  implied,  and  may 
alter  or  revoke  the  same  in  like  manner  as  a  person  under 
no  disability  may  do;  her  will  must  be  attested,  witnessed 
and  proved  in  like  manner  as  all  other  wills. 

Stats.  1850,  177,  Sec.  2 ;  1865-6,  317,  Sec.  I;  Morrison 
TS.  Bowman,  29  Gal.,  337. 

Seo.   1274.     Every  estate  and  interest  in  real  or  per-  what  may 

pa08  by  will. 

sonal  property,  to  which  heirs,  husband,  widow  or  next 
of  kin  might  succeed,  may  be  disposed  of  by  will;  but 
community  property  is  subject  to  Sees.  1396  and  1397. 

N.  Y.  C.  C,  Seo.  545— modified. 

Sec.   1275.    A  testamentary  disposition  may  be  made  to  who  may 
any  person  capable  by  law  of  taking  the  property  so  dis-      «  y^  • 
posed  of,  except  that  no  corporation  can  take  under  a  will, 
onleas  expressly  authorized  by  its  charter  or  by  statute 
BO  to  take. 

N.  T.  C.  C,  Seo.  546. 

Sec.    1276.     (§3.)  Every  will,  other  than  a  nuncupative  writtenwui, 
-willy  most  be  in  writing,  and  must  be  executed  and  at-  e^utsd! 
tested  as  follows : 

1.  It  mast  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself,  or  by  some  person  in  his  presence  and  by 

direction. 

2.  7he  subscription  must  be  made  in  the  presence  of 
of  the  attesting  witnesses,  or  be  acknowledged  by 

the  testator  to  each  of  them,  to  have  been  made  by  him 
or  by  his  authority. 

3.  Xhe  testator  must,  at  the  time  of  subscribing  or  ac- 
kooi^l^dging  the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
mxLBt  sign  bis  name  as  a  witness  at  the  end  of  the  will,  at 
the  testator's  request. 

y.  T.  C.  C,  Bw.  550;  SUts.  1850, 177,  Seo.  3. 
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witneoBto  Sec.  1277.  A  witnosB  to  a  written  will  mast  wntej 
dence.  '  With  his  name,  his  place  of  residence;  and  a  person  wl 
subscribes  the  testator's  name,  by  his  direction,  mi 
write  his  own  name  as  a  witness  to  the  will,  fiat  ft| 
violation  of  this  section  does  not  affect  the  yalidilj  of 
the  will. 

N.  T.  0.  C,  Seo.  5^2. 

Mntaaiwuu  Seo.  1278.  A  Conjoint  or  matual  will  is  valid,  but  it 
may  be  revoked  by  any  of  the  testators,  in  like  maoDerj 
with  any  other  will. 

N.  T.  C.  C.|  Sec.  648. 


Compet«D<7 
of  rabscrib- 
iog  witness. 


Conditional 


Oifts  to  8ub< 
scribing 
witnesses 
▼old. 

Creditors 

competent 

witness. 


Witness  who 
is  a  derisee 
and  who 
wonld  be 
entitled  to 
share  of 
testator's 
estate  if  no 
will,  enti- 
tied  to  share 
to  amount 
of  devise. 


Sec.  1279.  (§4.)  If  the  subscribing  witnesses  to  a  will! 
are  competent  at  the  time  of  attesting  its  execatioD,tbeiri 
subsequent  incompetency,  from  whatever  cause  it  may 
arise,  does  not  prevent  the  probate  and  allowance  of  tbej 
will,  if  it  is  otherwise  satisfactorily  proved. 

State.  1850, 177,  Seo.  4. 

Sec  1280.  A  will,  the  validity  of  which  is  made  by  iUj 
own  terms  conditional,  may  be  denied  probate,  according 
to  the  event,  with  reference  to  the  condition. 

N.  T.  G.  C,  Seo.  649. 

Sec  1281.  (§  5.)  All  beneficial  devises,  legacies  aod 
gifts  whatever,  made  or  given  in  any  will  to  a  subscribiog 
witness  thereto,  are  void,  unless  there  are  two  other  com- 
potent  subscribing  witnesses  to  the  same;  but  a  men 
charge  on  the  estate  of  the  testator  for  the  payment  of' 
debts  does  not  prevent  his  creditors  from  being  compe- 
tent witnesses  to  his  will. 

State.  1850,  177,  Sec.  5. 

Sec  1282.  (§  6.)  If  a  witness,  to  whom  any  beneficial 
devise,  legacy  or  gift  is  made  or  given,  wonld  have  been 
entitled  to  any  share  of  the  estate  of  the  testator,  in  case 
the  will  is  not  established,  he  succeeds  to  so  much  of  the 
share  as  would  have  been  distributed  to  him,  not  exceed- 
ing the  devise  or  bequest  made  to  him  in  the  will;  aD<l 
he  may  recover  the  same  of  the  devisees  or  legatees 
named  in  the  will,  in  proportion  to  and  out  of  the  parts 
devised  or  bequeathed  to  them. 

Stete.  1850, 177,  S«g.  f. 
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Rbg.  1288.    (§  23.)  A  will  of  real  or  personal  property,  win  nwda 

•       ,  out  oi  tbis 

or  both,  or  a  revocation  thereof,  made  oat  of  this  iState  state. 
by  a  person  not  having  his  domicile  in  this  State,  is  as 
valid,  when  execated  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  as  if  it  were  made  in  this 
State,  and  according  to  the  provisions  of  this  chapter. 

N.  T.  C.  C,  Seo.  554 ;  SUU.  1850, 179,  Sec.  23. 

Sko.  1284.     !No  will  or  revocation  is  valid  unless  eze-  wninot 

duly  ezecD- 

CQted  either  according  to  the  provisions  of  this  chapter,  ted,  void, 
or  according  to  the  law  of  the  place  in   which   it  was 
made,  or  in  which  the  testator  was  at  the  time  domiciled. 

N.  7.  C.  C,  Sec.  565. 

Sec.  1285.     Whenever  a  will,  or  a  revocation  thereof,  sub^quent 

'  ^  '    change  of 

is  duly  execated  according  to  the  law  of  the  place  in  domicile, 
which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  the  same  is  regulated,  as  to  the 
validity  of  its  execution,  by  the  law  of  such  place,  not- 
withstanding that  the  testator  subsequently  changed  his 
domicile  to  a  place  by  the  law  of  which  such  will  would 
be  void. 

N.  T.  C.  C,  Seo.  556;  Norris  vs.  Harris,  15  Cal.,  226. 

NoTB. — The  three  preceding  sections  change  the  rule  of 
onr  statates  requiring  aU  wills  to  be  executed  according  to 
our  laws,  and  admitted  to  probate  as  onr  laws  require. 
These  seoUons  seem  to  be  more  liberal  and  Just,  and  are 
therefore  adopted.  Sec.  1324  of  the  Code  of  Civil  Pro- 
cedure must  be  construed  to  conform  to  these  sections. 

Sic.  1286.    The  execution  of  a  codicil,  referring  to  a  nepubiica- 
previous  will,  has  the  effect  to  republish  the  will,  as  modi-  m\,   ^ 
fiod  by  the  codicil. 

N.  T.  C.  C,  Bee.  55.^;  Payne  vs.  Payne,  18  Cal.,  291. 

Sic.  1287.  A  nuncupative  will  is  not  required  to  be  in  Nnncupatire 
writing,  nor  to  be  declared  or  attested  with  any  formal!-  be  executed? 
ties. 

N.  T.  C.  0.,  Beo.  551. 

Ssc.  1288.    (§  7.)  To  make  a  nuncupative  will  valid,  nequitites 
and  to  entitle  it  to  be  admitted  to  probate,  the  following  noDrapatiye 
requisites  must  be  observed  : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
8am  of  one  thousand  dollars. 


L 
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2.  It  mast  bo  proved  by  two  witneBBes  who  were  pres- 
ent at  the  making  thereof,  one  of  whom  was  asked  by  the 
testator,  at  the  time,  to  bear  witness  that  sach  was  bis 
will,  or  to  that  effect. 

3.  The  decedent  must,  at  the  time,  have  been  in  bis 
last  illness,  or  in  actual  military  service  in  the  field,  or 
doing  duty  on  shipboard  at  sea,  and  in  either  case  in 
actual  contemplation,  fear  or  peril  of  death. 

4.  Except  in  the  cases  mentioned  in  Subd.  3  of  this 
section,  it  must  be  made  at  the  dwelling  house  of  the 
testator,  or  where  he  was  residing  for  the  space  of  tec 
days  or  more,  unless  taken  sick  from  home  and  death  en- 
sues before  his  return. 

SUt3.  1850,  177,  Seo.  7;  N.  T.  C.  C,  8eo.  547. 


Proof  of 

nancnpattve 

wilU. 


Sec.  1289.  (§  8.)  No  proof  must  be  received  of  any 
nuncupative  will,  unless  it  is  offered  within  six  months 
after  speaking  the  testamentary  words,  nor  unless  the 
words,  or  the  substance  thereof,  were  reduced  to  writiog 
within  thirty  days  after  they  wore  spoken. 

Stats.  1850,  178,  Sec.  8. 


Probate  of 

niinciipatlTe 

willa. 


Seo.  1290.  (§  9.)  No  probate  of  any  nuncupative  will 
must  be  granted  for  fourteen  days  after  the  death  of  tbo 
testator,  nor  must  any  nuncupative  will  be  at  any  time 
proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  issoed 
to  call  in  the  widow,  or  other  person  interested,  to  cod- 
test  the  probate  of  such  will,  if  they  think  proper. 

SUta.  1850, 178,  Seo.  9. 


Written  wUl, 
how  reToked 


Seo.  1291.  Except  in  the  cases  in  this  chapter  men- 
tioned, no  written  will,  nor  any  part  thereof,  can  be  re- 
voked or  altered  otherwise  than — 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  a  will  should  be  ex- 
ecuted by  such  testator;  or, 

2  By  being  burnt,  torn,  cancelled,  obliterated  or  de- 
stroyed, witd  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction. 

N.  Y.  C.  C,  Sec.  561. 
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Sbo.  1292.     (§  lO.*)  When  a  will  is  cancelled  or  de-  STidenceor 
stroyed  by  any  other  person  than  the  testator,  the  direc- 
tion of  the  testator,  and  the  fact  of  sach  injury  or  de- 
straction,  must  be  proved  by  two  witnesses. 

N.  T.  C.  0.,  Seo.  562 ;  Stats.  1850,  178,  Seo.  10. 

Seo.  1293.  A  revocation  «by  obliteration  on  the  face  of  R«Tocation 
the  will  may  be  partial  or  total,  and  is  complete  if  the  tton  on  tZ 
material  part  is  so  obliterated  as  to  show  an  intention  to 
revoke;  bat  where,  in  order  to  effect  a  new  disposition, 
the  testator  attempts  to  revoke  a  provision  of  the  will, 
by  altering  or  obliterating  it  on  the  face  thereof,  such 
revocation  is  not  valid  unless  the  new  disposition  is 
legally  effected. 

N.  Y.  C.  0.,  Bee.  508. 

Sbc.    1294.     The    revocation   of   a  will,   executed   in  ReTocation 
duplicate,  may  be  made  by  revoking  one  of  the  dupli-  ^    "?<»•• 
cates. 

N.  T.  C.  C,  Seo.  564. 

« 

Sec.  1295.    A  prior  will  is  not  revoked  by  a  subsequent  Rerocatioa 
will,  unless  the  latter  contains  an  express  revocation,  or  qoentwiu. 
provisions  wholly  inconsistent   with   the   terms  of  the 
former  will ;  but  in  other  cases  the  prior  will  remains  ef- 
fectual so  far  as  consistent  with  the  provisions  of  the 
subsequent  will.  « 

N.  T.  C.  C,  Seo.  565. 

Sec.  1296.     (§11-)  If,  after  making  a  will,  the  testator  Antecedent 
duly  makes  and  executes  a  second  will,  the  destruction,  byreroce- 
cancellation  or  revocation  of  such  second  will^does  not  aeqnentwul. 
revive  the  first  will,  unless  it  appears  by  the  terms  of 
such  revocation  that  it  was  the  intention  to  revive  and 
^ve    effect  to  the  first  will,  or  unless,  after  such  de- 
straction,  cancellation  or  revocation,  the  first  will  is  duly 
republished. 

Stats.  1850, 178,  Seo.  11. 

Sec.  1297.    If,  after  having  made  a  will,  the  testator  Reroeation 
marries,  and  has  issue  of  such  marriage,  born  either  in  endbirth 
bis  lifetime  or  after  his  death,  and  the  wife  or  issue  sur- 
vives him,  the  will  is  revoked,  unless  provision  has  been 
made  for  such  issue  by  some  settlement,  or  unless  such 

84 
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£ffeotof 
marriage  of 
a  man  on 
hta  wiU. 


Effect  of  a 
marriage  of 
a  woman  on 
her  wilL 


Contract  of 
sale  not  a 
reTocatloQ. 


Mortgage 
not  a  reTo- 
cation  of 
will. 


Oonveyance, 
when  not  a 
rerocation. 


issue  are  provided  for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebat  the  pre- 
sumption of  such  revocation  can  be  received. 

N.  T.  c,  c,  Soo.  W7. 

Sec.  1298.  {§  12.)  Tf,  after,  making  a  will,  the  testator 
marries,  and  the  wife  survives  the  testator,  the  will  is 
revoked,  unless  provision  has  been  made  for  her  by  mar- 
riage contract,  or  unless  she  is  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  inteDtion 
not  to  make  such  provision ;  and  no  other  evidence  to 
rebut  the  presumption  of  revocation  must  be  received. 

StaU.  1850,  178,  Sec.  12. 

Sec.  1299.  (§  13.)  A  will,  executed  by  an  unmarried 
woman,  is  revoked  by  her  subsequent  marriage,  and  is 
not  revived  by  the  death  of  her  husband. 

Stats.  1850, 178,  Seo.  13. 

Sec.  1300.  (§  14.)  An  agreement  made  by  a  testator, 
for  the  sale  or  transfer  of  property  disposed  of  by  a  will 
previously  made,  does  not  revoke  such  disposal;  bat  the 
property  passes  by  the  will,  subject  to  the  same  remedies 
on  the  testator's  agreement,  for  a  specific  performance  or 
otherwise,  against  the  devisees  or  legatees,  as  might  be 
had  against  the  testator's  successors,  if  the  same  had 
passed  by  succession; 

N.  7.  C.  C,  Seo.  569;  Stats.  1850, 178,  See.  14. 

Seo.  1801.  (§  15.)  A  charge  or  encumbrance  upon  any 
estate,  for  the  purpose  of  securing  the  payment  of  money, 
or  the  performance  of  any  covenant  or  agreement,  is  not 
a  revocation  of  any  will  relating  to  the  same  estate 
which  was  previously  executed ;  but  the  devise  and  lega- 
cies therein  contained  must  pass,  subject  to  such  charge 
or  encumbrance. 

Stats.  1850, 178,  Sec.  15. 

Seo.  1302.  A  conveyance,  settlement,  or  other  act  of 
a  testator,  by  which  his  interest  in  a  thini;:  previonsly 
disposed  of  by  his  will  is  altered,  but  not  wholly  divested, 
is  not  a  revocation;  but  the  will  passes  the  property 
which  would  otherwise  devolve  by  succession. 

N.  Y.  C.  C,  Sec.  571. 
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Sio.  1303.  If  the  instratnent  by  which  an  alteration  wbenitba 
fg  made  in  the  testator's  interest  in  a  thing  previously 
disposed  of  by  his  will  expresses  his  intent  that  it  shall 
be  a  revocation,  or  if  it  contains  provisions  wholly  incon- 
sistent with  the  terms  and  nature  of  the  testamentary 
disposition,  it  operates  as  a  revqcation  thereof,  unless 
such  inconsistent  provisions  depend  on  a  condition  or 
contingency  by  reason  of  which  they  do  not  take  effect. 

N.  T.  C.  C,  Sec.  672. 

Seo.  1304.    The  revocation  of  a  will  revokes  all  its  Revocation 
codicils. 

N.  T.  C.  0.,  See.  678. 

Seo.  1305.    (§  16.)  Whenever  a  testator  has   a  child  AHerborn 

^         '  child,  un- 

born after  the  making  of  his  will,  either  in  his  lifetime  or   provided  for, 

after  his  death,  and  dies  leaving  such  child  unprovided 

for  by  any  settlement,  and  neither  provided  for  nor  in 

any  way  mentioned  in  his  will,  the  child  succeeds  to  the 

same  portion  of  the  testator's  real  and  personal  property 

that  he  would  have  succeeded  to  if  the  testator  had  died 

intestate. 

K.  Y.  C.  0.,  Sec.  674;  SUte.  1860, 178,  Seo.  16. 

Sec.  1306.    (§  17.)  When  any  testator  omits  to  provide  children  or 

•     !-•  -«i^  ni«        1.1*  «         t       .  /»  iaroeofchll- 

10  bis  Will  for  any  of  his  children,  or  for  the  issue  of  any  drenof  tes- 
deceased  child,  unless  it  appears  that  such  omission  was  Tided  for  by 
intentionalj  such  child,  or  the  issue  of  such  child,  must 
have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  and  succeeds  thereto  as  provided  in 
the  preceding  section. 

State.  I860, 178,  Sec.  17. 

Sec.  1307.    (§  18.)  When  any  share  of  the  estate  of  a  share  of 
testator  is  assigned  to  a  child  born  after  the  making  of  a  chiid,oatof 
will,  or  to  a  child,  or  the  issue  of  a  child,  omitted  in  the  ofostS^to 
will,  as  hereinbefore  mentioned,  the  same  must  first  be  ^^^' 
taken  from  the  estate  not  disposed  of  by  the  will,  if  any; 
if  that  is  not  sufficient,  so  much  as  may  be  necessary 
must  be  taken  from  all  the  devisees  or  legatees,  in  pro- 
portion to  the  value  they  may  respectively  receive  under 
the  will,  unless  the  obvious  intention  of  the  testator  in 
relation  to  some  specific  devise  or  bequest,  or  other  pro- 
vision in  the  will,  would  thereby  be  defeated;  in  such 
case,  such  specific  devise,  legacy  or  provision  may  be 
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Advance- 
ment during 
lifetime  of 
tettator. 


Death  of 
derlMe,  be* 
log  relation 
of  testator, 
in  lifetime 
of  testator, 
leaving  lin- 
eal descend- 
ants. 


]>eTiBesof 
land,  how 
construed. 


Will  to . 
rights  ac- 
quired lUfter 
die  making 
thereot 


exempted  from  each  apportionment,  and  a  different  ap- 
portionment, consistent  with  the  intention  of  the  testar 
tor,  may  he  adopted. 

stats.  1850, 178,  Seo.  18. 

Seo.  1308.  (§  19.)  If  such  children,  or  their  descend- 
ants, so  unprovided  for,  had  an  equal  proportion  of  the 
testator's  estate  bestowed  on  them  in  the  testator's  life- 
time, by  way  of  advancement,  they  take  nothing  in  virtoe 
of  the  provisions  of  the  three  preceding  sections. 

BUtfl.  1850,  179,  Soe.  19. 

Sec  1800.  (§  20.)  When  any  estate  is  devised  to  any 
child,  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  a  successor,  such  suc- 
cessor takes  the  estate  so  given  by  the  will,  in  the  same 
manner  as  the  devisee  would  have  done  nad  he  survived 
the  testator. 

SUU.  1850, 179,  See.  20. 

Sec  IdlO.  (§  21.)  Every  devise  of  land  in  any  will  cod- 
veys  all  the  estate  of  the  devisor  therein,  which  he  could 
lawfully  devise,  unless  it  clearly  appears  by  the  will  tb&t 
he  intended  to  convey  a  less  estate. 

SUts.  1850,  179,  Seo.  21. 

Seo.  1811.  (§22.)  Any  estate,  right  or  interest  in  lands 
acquired  by  the  testator  after  the  making  of  his  will, 
passes  thereby  and  in  like  manner  as  if  title  thereto  wm 
vested  in  him  at  the  time  of  making  the  will,  if  it  mani- 
festly appears  by  the  will  to  have  been  the  intention  of 
the  testator.  Every  will  made  in  express  terms,  devising 
or  in  any  other  terms  denoting  the  intent  of  the  testator 
to  devise  all  the  real  estate  of  such  testator,  passes  all 
such  real  estate  which  such  testator  was  entitled  to  de- 
vise at  the  time  of  his  decease. 

stats.  1850,  179,  See.  22;  1865-0,  381,  Seo.  1. 

NoTB. — The  preceding  ohapter  ia  taken  from  oar  o«s 
statutes  on  wills — the  old  section  being  given  tbai  (1)>  >> 
parenthesis — and  flrom  the  Now  York  Civil  Code,  to  which 
reference  is  frequently  made,  as  wiU  be  observed. 
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CHAPTER  II. 

INTERPRETATION    OP    WILLS,   AND  EFFECT  OP   VARIOUS   PRO- 
VISIONS. 

Sbctioh  1317.  Testator'B  intention  to  be  carried  oat. 

1318.  Intention  to  be  uoertained  Arom  the  will. 

1319.  Rules  of  interpretation. 

1320.  Several  instruments  are  to  be  taken  together. 

1321.  Harmonizing  various  parts. 

1322.  In  what  case  devise  not  affected. 

1323.  When  ambiguous  or  doubtful. 

1324.  Words  talcen  in  ordinary  sense. 

1325.  Words  to  receive  an  operative  construction. 

1326.  Intestacy  to  be  avoided. 

1327.  Effect  of  technical  words. 

1328.  Technical  words  not  necessary. 

1329.  Certun  words  not  neoessary  to  pass  a  fee. 

1330.  Power  to  devise,  how  executed  by  terms  of  will. 

1331.  Devise  or  bequest  of  all  real  or  all  personal  property,  or 

both. 

1332.  Residuary  clause. 

1333.  Same. 

1334.  "Heirs,"  "relatives,"  "Usue,"  "descendants,"  etc. 

1335.  Words  of  donation  and  of  limitation. 

1336.  To  what  time  words  refer. 

1337.  Devise  or  bequest  to  a  class. 

1338.  When  conversion  takes  effect. 

1330.  When  child  bom  after  testator's  death  takes  under  will. 
1840.  Mistakes  and  ontissions. 

1341.  When  devises  and  bequests  vest. 

1342.  When  cannot  be  divested. 

1343.  Death  of  devisee  or  legatee. 

1344.  Interests  in  remainder  are  not  affected. 

1345.  Conditional  devises  and  bequests. 

1346.  Condition  precedent,  what. 

1347.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  performed. 
1340.  Conditions  subsequent,  what. 

1350.  Devisees,  etc.,  take  as  tenants  in  common. 

1351.  Advancements,  when  ademptions. 

Sec  1317.    A  will  is  to  be  oonstraed  according  to  the  Tesutor's 

intention  of  the  testator.      Where  his  intention  cannot  bVJSJJjJd*^ 

have  eife  jt  to  its  fall  extent,  it  mast  have  effect  as  far  as  ^^ 
possible. 

Eidwell  vs.  Brummagim,  82  Cal.,  436. 

Sec  1318.  In  case  of  uncertainty  arising  npon  the  intention  to 
face  of  a  will,  as  to  the  application  of  any  of  its  provi-  od  from  the* 
BiODs,  the  testator's  intention  is  to  be  ascertained  from 
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Rules  of  In- 
terpretation. 


Sererd  In« 
■tmmentB 
are  to  be 
taken  to- 
gether. 


Harmonlz* 
ing  TarlooB 
pariB. 


the  words  of  the  will,  taking  into  view  the  circumstanoes 
nnder  which  it  was  made,  exclusive  of  his  oral  declara- 
tions. 

Seo.  1319.  In  interpreting  a  will,  snl^fect  to  the  law 
of  this  State,  the  rales  prescribed  by  the  following  sec- 
lions  of  this  chapter  are  to  be  observed,  unless  an  inten* 
tion  to  the  contrary  clearly  appears. 

Seo.  1320.  Several  testamentary  iustrnments,  executed 
by  the  same  testator,  are  to  be  taken  and  construed 
together  as  one  instrument. 

Sec.  1321.  All  the  parts  of  a  will  are  to  be  construed 
in  relation  to  each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole ;  but  where  several  parts  are  abso- 
lutely irreconcilable,  the  latter  must  prevail. 

Sec  1322.  A  clear  and  distinct  devise  or  bequest  can- 
not be  affected  by  any  reasons  assigned  therefor,  or  by 
auy  other  words  not  equally  clear  and  distinct,  or  by  in- 
ference or  argument  from  other  parts  of  the  will,  or  by 
an  inaccurate  recital  of  or  reference  to  its  contents  in  an- 
other part  of  the  will. 

Sec  1328.  Where  the  meaning  of  any  part  of  a  will  is 
ambiguous  or  doubtful,  it  may  be  explained  by  any  ref- 
erence thereto,  or  recital  thereof,  in  another  part  of  the 
will. 

Word!  taken       Sec  1324.    The  words  of  a  will  are  to  be  taken  in  their 

in  orainary 

•ense.  Ordinary  and  grammatical  sense,  unless  a  clear  intention 

to  use  them  in  another  sense  can  be  collected,  and  that 
other  can  be  ascertained. 

ITS?".*®^       Sec  1325.    The  words  of  a  will  are  to  receive  an  intei^ 

celve  an  op' 

atmeSm^'  prctatiou  which  will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of  the  expressions 
inoperative. 


In  whatcaM 

derlsenot 

affected. 


When  am* 
biguona  or 
doabtAiL 


Intestacy  to 
be  avoided. 


Effect  of 
technical 
words. 


Seo.  1326.  Of  two  modes  of  interpreting  a  will,  that  is 
to  be  preferred  which  will  prevent  a  total  intestacy. 

Sec  1327.  Technical  words  in  a  will  are  to  be  taken 
in  their  technical  sense,  unless  the  context  clearly  indi- 
cates a  contrary  intention. 
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Ssc.  1328.    Technical  words  are  not  necessary  to  give  Technical 

^  .  «  ,.  .   .        «_  Ml  words  not 

effect  to  any  species  of  disposition  by  a  will.  neceesary. 

S£c.  1329.    The  term  "heirs,"  or  other  words  of  in-  Certain 

faeritance,  are  not  requisite  to  devise  a  fee,  and  a  devise  necemrto 
of   real   property  passes  all  the  estate  of  the  testator, 
nnless  otherwise  limited. 


paasafee. 


Seo.  1330.    Eeal  or  personal  property  embraced  in  a  Power  to  de- 

viae  how 

pcwer  to  devise,  passes  by  a  will  purporting  to  devise  all  executed  by 
tbe  real  or  personal  property  of  the  testator.  wiii. 

Sec.  1381.    A  devise  or  bequest  of  all  the  testator's  P^^'LOL 

^  beqneetof 

real    or  personal  property,  in  express  terms,  or  in  any  J^j'^jJ^ 
other  terms  denoting  his  intent  to  dispose  of  all  his  real  F?P^"y*^'' 
or  personal  property,  passes  all  the  real  or  personal  pro- 
perty which  he  was  entitled  to  dispose  of  by  will  at  the 
lime  of  his  death. 

Sec.  1332.    A  devise  of  the  residue  of  the  testator's  ReBiduary 

clause. 

estate,  property,  or  real  property,  passes  all  the  real  pro- 
perty which  he  was  entitled  to  devise  at  the  lime  of  his 
death,  not  otherwise  effectually  devised  by  his  will. 

Seo.  1333.    A  bequest  of  the  residue  of  the  testator's  Same 
estate,  property,  or  personal  property,  passes  all  the  per- 
sonal property  which  he  was  entitled  to  bequeath  at  the 
time  of  his  death,  not  otherwise  effectually  bequeathed 
by  his  will. 

Sec.  1334.     A  testamentary  disposition  to  "heirs,"  "re-  jj Heirs," 
lations,"  '* nearest  relations,"  "representatives,"  "le^al  *jia8ue8." 
representatives"  or  "  personal  representatives,"  or  " fam-  ants," etc. 
ily,"  "issue,"  "descendants,"  "nearest"  or  "next  of  kin" 
of  any  person,  without  other  words  of  qualification,  and 
when  the  terms  are  used  as  words  of  donation  and  not  of 
limitation,  vests  the  property  in  those  who  would  be  enti- 
tled to  succeed  to  the  property  of  such  person,  according 
to  the  provisions  of  the  Title  on  Succession,  in  this  Code. 

Korria  vt.  Hensley,  27  Gal.,  39. 

Sec.  1335.    The  terms  mentioned  in  the  last  section  are  words  of 
used  as  words  of  donation,  and  not  of  limitation,  when  of  limitation 
the  property  is  given  to  the  person  so  designated,  directly, 
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To  what 
time  wordfl 
refisr. 


and  not  as  a  q^ualification  of  an  estate  given  to  the  &Dceii- 
tor  of  such  person. 

Sec.  1336.  Words  in  a  will  referring  to  death  or  snr- 
vivorship,  simply,  relate  to  the  time  of  the  teetator'a 
death,  unless  possession  is  actually  postponed,  when  they 
must  be  referred  to  the  time  of  possession. 

Seo.  1337.  A  testamentary  diposition  to  a  class  in- 
cludes every  person  answering  the  description  at  the  tes- 
tator's death  -,  but  when  the  possession  is  postponed  to  a 
future  period,  it  includes  also  all  persons  coming  within 
the  description  befdre  the  time  to  which  possession  is 
postponed. 

When  eon-        Seo.  1338.    When  a  will  directs  the  conversion  of  real 

Teniontftkee 

effect  property  into  money,  such  property  and  all  its  proceeds 

must  be  deemed  personal  property  from  the  time  of  the 
testator's  death. 


Deriseor 
beaaest  to 
aclnn. 


When  child 
bom  after 
teatalor'a 
death  takea 
under  wUl. 


Miatakee 
and  omifl* 
slona. 


When  de« 
Tisee  and 
beqneeta 

T«t. 


When  can. 

notbedlo 

Tested. 


Death  of 

deTtaeeor 

legatee. 


Seo.  1339.  A  child  conceived  before,  but  not  born 
until  after  a  testator's  death,  or  any  other  period  when  a 
disposition  to  a  class  vests  in  right  or  in  possession,  takes, 
if  answering  to  the  description  of  the  class. 

Sec.  1340.  When,  applying  a  will,  it  is  found  that 
there  is  an  imperfect  description,  or  that  no  person  or 
property  exactly  answers  the  description,  mistakes  and 
omissions  must  be  corrected,  if  the  error  appears  from 
the  context  of  the  will  or  from  extrinsic  evidence;  but 
evidence  of  the  declarations  of  the  testator  as  to  bis  in- 
tention cannot  be  received. 

Sec  1341.  Testamentary  dispositions,  including  de- 
vises and  bequests  to  a  person  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  death. 

Sec.  1342.  A  testamentary  disposition,  when  vested, 
cannot  be  divested  unless  upon  the  occurrence  of  the  pre- 
cise contingency  prescribed  by  the  testator  for  that 
purpose. 

Sec.  1343.  If  a  devisee  or  legatee  dies  during  the  life- 
time of  the  testator,  the  testamentary  disposition  to  him 
fails,  unless  an  intention  appears  to  substitute  some  other 
in  his  place. 
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Sjbc.   1344.     The  death  of  a  devisee  or  legatee  of  a  lim-  intarut^in 
ited  interest,  before  the  testator's  death,  does  not  defeat  nrenoiaf. 
the  interests  of  persons  in  remainder,  who  survive  the    ^ 
testator. 

Skc.   1345.     A  conditioDal  disposition  is  one  which  de-  oonditionai 

_  ,  -  ,  ,         doTises  and 

peods  npoD  the  occarrence  of  some  uncertain  event,  by  beqae«ta. 
which  it  is  either  to  take  effect  or  be  defeated. 

Sko.   134<i.    A  condition   precedent  in   a  will   is  one  Condition 

'^  precedent » 

which  is  required  to  be  fulfilled  before  a  particular  dispo-  wh»t 
sition  takes  effect. 

Ssc.  1347.  Where  a  testamentary  disposition  is  made  ^^^^^^  • 
npon  a  condition  precedent,  nothing  vests  until  the  con-  precedent, 
dition  is  falfiUed ;  except  where  such  fulfilment  is  impos- 
sihle^  in  which  case  the  disposition  vests,  unless  the 
condition  was  the  sole  motive  thereof,  and  the  impossi- 
bility was  unknown  to  the  testator,  or  arose  from  an 
unavoidable  event  subsequent  to  the  execution  of  the 
U. 


Sbo.   1348.    A  condition  precedent  in  a  will  is  to  be  Condition* 

precedent, 

deemed    performed    when    the  testator's   intention   has  when  deem. 

ed<  per* 

been  snbstantiallj,  though  not  literally,  complied  with.       formed. 

Sko.   1349.    A  condition  subsequent  is  where  an  estate  ConditionB 
or  interest  is  so  given  as  to  vest  immediately,  subject  only   what  °^°  ' 
to  be  divested  by  some  subsequent  act  or  event. 

Skc.  1350.     A  devise  or  legacy  given  to  more  than  one  Deriaeee, 
person  vests  in  them  as  owners  in  common.  tensntein 

*  common. 

8ko.  1351.  Advancements  or  gifts  are  not  to  be  taken  ^eSTSThen 
as  ademptions  of  general  legacies,  unless  such  intention  »a^p^^<^- 
is  expressed  by  the  testator  in  writing. 

NoTB. — The  preeeding  chapter  is,  in  a  modified  form, 
taken  from  the  New  Tork  Ciyil  Code,  from  Sees.  579  to  618, 
inelaslTe.  We  have  had  no  general  mlee  of  constmction 
adopted  by  our  Legislature,  and  after  the  preparation  of  the 
first  chapter  of  this  Title  it  was  thought  best  to  adopt  also 
these  mles  of  constmction.  The  nsnal  coarse  of  noting 
each  section  from  which  thej  are  taken,  for  economy  in 
printing,  is  departed  lh>m  in  this  chapter. 
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CHAPTER  III. 


GKNEEAL    PROVISIONS. 


t 


haturo  and 

dMigDAtiOlll 

of  Ififphciet. 
llf>«cUic. 


I>eiaoiiilra- 
tire. 


A.n*aiUM. 


Sicnoif  1357.  Nature  and  desigDations  of  legaeies. 

1.  Specific. 

2.  Demonstrative. 

3.  Annuities. 

4.  Residuary. 
6.  General. 

1358.  Order  of  sale  in  case  of  an  intestate. 

1359.  Order  of  sale  in  ease  of  a  testator. 

1360.  Legacies,  how  charged  with  debts. 

1361.  Same. 

1362.  Abatement. 

1363.  Specific  devises  and  legacies. 

1364.  Heir's  oonveyanoe  good,  unless  will  is  proTed 

years. 
1366.  Possession  of  legatees. 

1366.  Bequest  of  interest 

1367.  Satisfaction. 

1368.  Legacies,  when  due. 

1369.  Interest. 
1870.  Construction  of  these  rules. 

1371.  Executor  according  to  the  tenor. 

1372.  Power  to  appoint  is  invalid. 

1373.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not 

1376.  «  Wills  "include  codicUs. 

1377.  The  law  of  what  place  applies. 

1378.  Liability  of  beneficiaries  for  testator's  obligations. 

Sec.  1357.  Legacies  are  distinguished  and  designated, 
according  to  their  nature,  as  follows : 

1.  A  legacy  of  a  particular  thing,  specified  and  distin- 
guished from  all  others  of  the  same  kind  belonging,  to  the 
testator,  is  specific;  if  such  legacy  fails,  resort  cannot  be 
had  to  the  other  property  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  particular  fond 
or  personal  property  is  pointed  out  from  which  it  is  to  be 
taken  or  paid;  if  such  fund  or  property  fails,  in  whole  or 
in  part,  resort  may  be  had  to  the  general  assets,  as  in  case 
of  a  general  legacy. 

3.  An  annuity  is  a  bequest  of  certain  specified  sums 
periodically;  if  the  fund  or  property  out  of  which  they 
are  payable  fails,  resort  may  be  had  to  the  general  aasetft, 
as  in  case  of  a  general  legacy. 
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4.  A  residuary  legacy  embraces  only  that  which  remaiDs  K^Mnarj. 
after  all  the  beqaests  of  the  will  are  discharged. 

5.  All  other  legacies  are  general  legacies.  o«Dermi. 

S£0.  1858.     When  a  person  dies  intestate,  his  prop-  order  of  eau 

Id  cam  of  Uk 

erty,  except  such  as  is  otherwise  disposed  of  under  this  iatetute 
Code,  and  under  Chap.  Y,  Tit.  XI,  of  the  Code  of  Civil 
IProckdube,  and  exempt  from  execution  therein,  is  to  be 
resorted  to,  in  the  following  order,  in  payment  of  debts : 

1.  Personal  property. 

2.  Aeal  property,  other  than  estates  of  freehold. 
3    fSstates  of  freehold. 


Skc.  1359.    The  property  of  a  testator,  with  the  excep-  orti«rorftaie 
tion   specified  in  the  last  section,  is  to  be  resorted  to,  in  uwtMor^ 
the  following  order,  for  the  payment  of  debts  and  legacies : 

1.  Personal  property,  excepting  such  as  is  expressly 
exempted  in  the  will. 

« 

2.  Seal  property  expressly  devised  to  pay  debts  or 
legacies,  where  the  personal  property  is  exempted  in  the 
mriil,  or  where  the  personal  property  which  is  not  ex- 
empted is  insuflScient. 

8.   Real  property  which  is  not  efPectnally  devised. 

4.  Property,  real  or  personal,  charged  with  debts  or 
legacies;  but  though  real  property  is  charged  with  the 
payment  of  legacies,  the  personal  property  is  not  to  be 
exonerated. 

5-  The  following  property,  ratably:  real  property, 
devised  without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies. 

6.  Personal  property  expressly  exempted  in  the  will. 

Cal.  C.  C.  P.,  Tit.  XI,  Chap.  VII. 

Ssc.  1360.    In  the  application  of  the  personal  property  LegMdM, 
of  a  decedent  to  the  payment  of  debts,  legacies  must  be  w^tL  debti. 
charged  in  the  following  order,  unless  a  different  inten- 
tion is  expressed  in  the  will : 

1.  Besiduary  legacies. 

2.  General  legacies. 

3.  Legacies  given  for  a  valuable  consideration,  or  for 
the  relinquishment  of  some  right  or  interest. 

4.  Specific  and  demonstrative  legacies. 


Seo.  1361.  Legacies  to  hasbai 
any  class,  are  chargeable  U0I7  1 
not  related  to  the  testator. 

Sko.  1362.    Abatemect  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  intontic 
is  expressed  in  tlie  will. 

Sec.  1363.  Id  a  specific  devise  or  legacy,  the  tit 
passes  by  the  will ;  bnt  in  ease  of  legacies,  possessiOD  ca 
only  be  obtained  from  the  personal  representative;  ao 
be  may  be  aathorized  by  the  Jadge  of  the  Probate  Cooi 
to  sell  the  property  devised  and  beqaeathed,  in  the  caM 
herein  provided. 

Sio.  186-t.  The  rights  of  a  purchaser  or  encambrancf 
of  real  property,  in  good  faith,  and  for  value,  derive 
from  any  person  claiming  the  same  by  Baccession,  are  do 
impaired  by  any  devise  made  by  the  decedent  from  wfaoi 
BUCceBsion  is  claimed,  unless  the  inBtrnment  cootainiOj 
such  deviBe  is  duly  proved  as  a  will,  and  recorded  in  th 
office  of  the  Clerk  of  the  Probate  Court  having  jnrisdi( 
tion  thereof,  or  unless  written  notice  of  snch  devise  i 
filed  with  the  Clerk  of  the  county  whern  the  real  propertj 
is  situated,  within  four  j'ears  after  the  devisor's  death. 
N.  T.  C.  C,  Sec.  Ul. 

Seo.  1S65.  Where  specific  legacies  are  for  life  only 
the  first  legatee  must  sign  and  deliver  to  the  second  lega 
toe.  or,  if  there  is  none,  to  the  personal  representalivc 
an  inventory  of  the  property,  expressing  that  the  eanx 
is  in  bis  custody  for  life  only,  and  that,  on  his  decease,  il 
is  to  be  delivered  and  to  remain  to  the  use  and  for  tlii 
benefit  of  the  second  legatee,  or  to  the  personal  represent 
ative,  as  the  case  may  be. 

N,  T.  C.  C,  Be*.  fl83. 

Seo.  1S66.  In  case  of  a  beqaeet  of  the  interest  01 
income  of  a  certain  sum  or  fhnd,  the  income  accmee  from 
the  testator's  death. 

N.  T.  C.  C.Sm.  823. 

Seo.  1867.  A  legacy,  or  a  gift  in  contemplation,  fetr 
or  peril  of  death,  may  be  satisfied. 
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Sko.  1308.    Legacies  are  due  and  deliverable  at  the  ex-  LegaciM. 
piration  of  one  jear  after  the  testator's  decease.    AnDai- 
ties  commence  at  the  testator's  decease. 

Seo.  1369.    Legacies  bear  interest  from  the  time  when   int«reet. 
thej  are  due  and  payable,  except  that  legacies  for  main- 
teDance,  or  to  the  testator's  widow,  bear  interest  from 
the  testator's  decease. 

Sec.  1370.     The  foar  preceding  sections  are  in  all  cases  conttmction 
to  be  controlled  by  a  testator's  express  intention.  miesT 

Seo.  1871.     Where  it  appears,  by  the  terms  of  a  will,  Executor 

*  ^  '     "^  according  to 

that  it  was  the  intention  of  the  testator  to  commit  the  the  tenor. 
ezecQtion  thereof  and  the  administration  of  his  estate  to 
aoy  person  as  executor,  sach  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary  in  like  man- 
ner as  if  he  had  been  named  executor. 

Sec.  1872.    An  authority  to  an  executor  to  appoint  an   Power  to 

.  -  "  *  *  appoint  ia 

executor  is  void.  iuraud. 

Sec  1373.     No  person  has  any  power,  as  an  executor,  sxecutomot 
until  he  qualifies,  except  that,  before  letters  have  been  qoSlaed. 
issued,  he  may  pay  funeral  charges  and  take  necessary 
measures  for  the  preservation  of  the  estate. 


Sec.  1374.    The  provisions  of  this  Title  in  relation  to  ProTMone 
the  revocation  of  wills  apply  to  all  wills  made  by  any  tes-  uons. 
tator  living  at  the  expiration  of  one  year  from  the  time 
it  takes  effect. 

Sec.  1375.    The  provisions  of  this  Title  do  not  impair  Bxecotion 
the  validity  of  the  execution  of  any  will  made  before  «tmctioa  of 
it  takes  effect,  or  affect  the  construction  of  any  such  will,  not  affected. 


Smc.  1376.    The  term  "  will,"  as  used  in  this  Code,  in- 
cludes all  codicils  as  well  as  wills. 

StaU.  1850, 171,  See.  34. 


•♦wnia"ln. 
elade  eod- 
idlB. 


liee. 


Seo.  1877.    Except  as  otherwise  provided,  the  validity  Thouwof 
And  interpretation  of  wills  is  governed,  when  relating  to  h>pu'^'^^ 
real  property  within  this  State,  by  the  law  of  this  State ; 
^heu  relating  to  personal  property,  by  the  law  of  the 
testator's  domicile. 
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LinbiiKyof        Ssn.  1378.     Tbose  to  whom 
,  are  liable  for  the  obligations  oi 
and  to  the  extent  preecribed  bj 

0IDUB8. 

BoTK.— Tbs  Ihrea  flhi 
•mbr&oei  all  the  lavi 
not  oost^ii»d  <D  Tit.  J 
tt  alio  muj  of  ths  pr 
York  on  tha  oorreapoDi 
S3«,  bii))iiai.e.  Th>>»i 
benCofora  bj  our  Uvi, 
Ah«B  tha  prDTuicnii  en 
TioDsl;  irsll  digeal«d  ki 

tboM  pTcn  in  nippooi 


list.  SneoaHion  to  and  dUlrib 
138T.  Illtgltlmat*  ohlldrao  to  i 
13BS.  The  motbiT  it  iDODesior 
138S.  Segrses  of  klodred,  bow 
1390.  AdTanosmgiiti  eontlilati 
13*1.  AdTiDMiDBiiti,  whan  too 
13B1.  What  an  adTUMDUntl. 
13«S.  Valaa  af  adTaaoamanU, 
1191.  Whan  heir  advaaoed  to  i 

1395.  iDharituise  of  bmbaiid  i 

1396.  Siitributlon  of  tha  ooniD 

1397.  Diitribation  of  oommoD 

1398.  Inheritance  hj  lepniapb 

1399.  Alien)  may  inherit,  whai 

1400.  SuaceiaiaD  not  claimed, 

(old,  and  proeeeda  dej 
KOI.  When  the  proparlj  and  ■ 
U02.  Propertj  BiohMted  lubja 
1103.  Baooewor  liable  for  deow 

Sec.  1384.  SacceMion  is  the 
take  the  propertj'  of  one  who  d 
by  will. 


>re  fomilitreipreiiaioti,  "  Dtacnit)  and  dulri- 

Vom  na.  We  bar*  not,  for  tbe  mer*  lova  of 
iBjthiDg;  foTitiabcUsr  to  idhan  to  aTtrj- 
nd  found  tnll  titoagk,  odIbu  ■  snbiUntutl 
'or  tha  ohingc.  II  ii  Dot  ■  matter  of  inrprUe 
.  in  tha  praparntioD  of  all  oui  Una,  a  aimill- 
>twwa  oara  and  tliota  of  onr  mother  oounlij  ; 
imenU  and  ajiUm  of  Uwa,  if  not  entirely,  ar* 
mU  Tben  aa  wa  prognaa  in  tha  perfeation  of 
m,  it  U  eipeoted  (bat  we  ahall  baooms  more 
III  gnerii."  Tha  following  reuont  for  tha 
iras  b7  tho  New  Yorii  Code  Commiiiioaara, 
id  aoBciaDt : 

'deuoDt,'  bitherto  etaieflf  naad  in  Ibii  Stale 
davohition  ofao  iaheritaiiiis,  was  dBriTedfrom 
iucipla  of  the  Bngtiel 


Man 

d  or  paaa 

from  eon  1 

.D  fatbar,  bot  moit  di 

ao>e<od. 

DtS.      But 

ai  the    Amcrioaa  1ai 

IjK 

>  paaa  \a 

both  waj-a, 

there  orifaa  an  inooi 

inai 
pra< 

IDS  thii  a 
ilioil  emb 

te  of  the  1 

term;   an  incongraU 
t,  sinoe  tbe  word  '  d< 

ut< 

nBaed  to  i 

iti  It!  lot  mean  in  g,  an 

oil  those 

«ha  maj 

take  b;  our  statute  • 

ailed,  and  tta< 

.word   'da 

aoood '  most  oflan  1: 

,>tinetion  to  tbe  deT< 

mtj 

'  in  tha  u 

canding  llr 

le.     Tba  term  ■  au«a 

mo  I 

■e  appropi 

riate  phraa 

eof  tbeeiTillav.  an 

io  oommon  u 

•a  among 

to 

denote  tb. 

perty,  both  veal  and  personal,  of  wheunt 
ont  disposing  of  it  by  will,  passes,  ^^^Mtm  > 
•  the  personal  representative  who  derum,  an 
[ecntor,  administrator,  or  adiiiinis-  pa,^, 
inexed,  as  the  Trustee  of  suuh  de- 

tsioD  for  tho  surviving  husband,  or 
I  directed  by  Tit.  XI,  Part  III,  of 

)OeDUBK. 

perty  to  tbe  payment  of  the  debts 
ling  to  the  Title  on  Willi  and  tbe 
OF  Civil  Frocisdure;  and, 
'  remaining  property  among  those 
he  property  of  tbe  detsodenl,  accord- 
>f  this  Title. 
:.,  Seea.  t38-V,  modlfled. 

ny  person  having  title  to  any  estate  saocaaiM 
by  marriage  contract  dies  without  iribauoa 
by  will,  it  is  succeeded  to,  and  must  f'"^'- 
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SDUMd.D     be  distributed,  Bubjoct  to  tl 

MbBUnDof    tollowing  manner: 

^'  1.  If  the  decedent  leave 

and  only  one  child,  or  th< 
equal  sharea  to  the  aarvivi 
or  issue  of  such"  child.  ] 
viving  husband  or  wife,  ai 
or  one  cbild  living,  and  tt 
deceased  children,  ono-thir 
wife,  and  the  remainder  i 

and  to  tbe  lawful  iBsus  of  aoy  deceased  child,  by  rigblof 
representation.  If  there  be  no  child  of  the  decedent  liv 
iog  at  bis  death,  the  remainder  shall  go  to  all  of  his  lineal 
deBcendaniS)  aod  if  all  the  descendants  are  in  theaame 
degree  of  kindred  to  the  decedent  tbey  share  equally, 
otberwise  they  take  according  to  the  right  of  repiceenia- 
tion. 

2.  If  the  decedent  leaves  no  issue,  tbe  estate  goes  in  eqsil 
shares  to  the  surviving  busband  or  wife  and  to  tbe  dec«- 
deot'B  father.  If  there  be  no  father,  ibenone-balf  goesio 
equalsbares  to  the  brothers  and  sisters  of  tbe  decedent,  and 
to  the  children  of  any  deceaued  brother  or  siuter,  by  right 
of  representation ;  if  he  leaves  a  mother  ateo,  sbe  takM 
an  equal  share  with  (be  brothers  and  sisters.  If  decedent 
leaves  no  issue,  or  husband,  or  wife,  the  estate  roust  go  Vo 
bis  father. 

3.  If  there  be  no  issue,  busband,  wife  or  father,  tben 
in  equal  shares  to  the  brothers  and  sisters  of  the  decedent 
and  to  tbe  children  of  any  deceased  brother  or  sister,  by 
right  of  representation ;  if  a  mother  survives,  she  takes 
an  equal  share  with  tbe  brothers  and  sisters. 

4.  If  the  decedent  loaves  no  issue,  hushaud,  wife  or 
faiber,  and  no  brother  or  sister  is  living  at  tbe  time  of  bis 
death,  the  estate  goes  to  his  mother,  to  the  excluMOO  of 
the  issue,  if  any,  oi  decedent's  brothers  or  sisters. 

b.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  no  issue,  and  no  father,  mother,  brother  or  sister,  tbe 
whole  estate  goes  to  the  surviving  husband  or  wife. 

6.  If  the  decedent  leaves  no  issue,  husband  or  wife, 
and  no  father,  mother,  brother  or  sister,  the  estate  mutt 
go  to  the  next  of  kin,  in  equal  degree,  excepting  tbtt 
when  there  arc  two  or  more  collateral  kindred,  in  eqail 
degree,  but  claiming  through  different  anceBtore,  thou 
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who  claimed  through  the  nearest  ancestors  roust  be  pre- 
ferred to  those  claimiDg  through  an  ancestor  more  remote; 
however — 

7.  If  the  decedent  leaves  several  children,  or  one  child 
and  the  issue  of  one  or  more  other  children,  and  any  such 
surviving  child  dies  under  age,  and  not  having  been  mar- 
ried, all  the  estate  that  came  to  the  deceased  child  by 
inheritance  fro  l  such  decedent  descends  in  equal  shares 
to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  are  dead,  by  right  of  rep- 
resentation. 

8.  If,  at  the  death  of  such  child,  who  dies  under  age, 
not  having  been  married,  and  all  the  other  children  of 
Dis  parents  are  also  dead,  and  any  of  them  have  left  issue, 
the  estate  that  came  to  such  child  by  inheritance  from  his 
parent,  descends  to  the  issue  of  all  other  children  of  the 
same  parent;  and  if  all  the  issue  are  in  the  same  degree 
of  kindred  to  the  child,  they  share  the  estate  equally, 
otherwise  they  take  according  to  the  right  of  represen- 
tation. 

9.  If  the  decedent  leaves  no  husband,  wife  or  kindred, 
the  estate  escheats  to  the  State  for  the  suppqrt  of  com- 
mon schools. 

SUt«.  1860,  219,  8eo.  1 ;  1862,  509,  Seo.  1. 

Sbg.  1387.     Every  illegitimate  child  is  an  heir  of  the  illegitimate 

,         .  ...  .  J    •      ^  t  i«  children  to 

person  who,  m  writing,  signed  in  the  presence  of  a  com-  inherit  in 
petent  witness,  acknowledges  himself  to  be  the  father  of  llvavt. 
Bach  child;  and  in  all  cases  is  an  heir  of  his  mother,  and 
inherits  his  or  her  estate,  in  whole  or  in  part,  as  the 
case  may  be,  in  the  same  manner  as  if  he  had  been  born 
in  lawfal  wedlock ;  but  he  does  not  represent  his  father 
or  mother  by  inheriting  any  part  of  the  estate  of  his  or 
her  kindred,  either  lineal  or  collateral,  unless,  before  his 
death,  his  parents  shall  have  intermarried,  and  his  father, 
aUcr  such  marriage,  acknowledges  him  as  his  child,  or 
adopts  him  int)  his  family;  in  which  case  such  child 
aod  all  the  legitimate  children  are  considered  brothers 
and  sisters,  and  on  the  death  of  either  of  them,  intestate, 
and  without  issue,  the  others  inherit  his  estate,  and  are 
heirA,  as  hereinbefore  provided,  in  like  manner  as  if  all 
the  children  had   been  legitimate;  saving  to  the  father 

36 


t 


Ule^lE- 
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and  mother,  respectively,  tht 
the  children  in  like  manner  i 
The  iBBuo  of  alt  marriitgee 
divorce,  are  Jegitimate 

SUU.  ISftO,  31S,  s 

Seo.  188t<.  If  an  illegitim 
oat  lawful  issne,  bis  estate  d 
caee  of  her  decease,  to  ber  b 

BUU.  IBSO,  3S0,  8 

tgmaot         Seo.  1389.     Tbe  decrees  o 

lodradjin*  * 

mimud.  according  to  tbe  rnles  of  the 
half  blood  inherit  eijnally  w 
in  the  same  degree,  anieas 
intestate  by  descent,  devise 
ancestors,  in  which  case 
blood  of  snch  ancestors  mm 
heritance. 

8UU.18&D,  SSI, 

.dnuKs-  Seo.  1890.    Any  estate,  r 

"~  decedent  in  his  lifetime,  a."  i 

or  other  lineal  descendant,  i 
decedent  for  the  purposes 
thereof  among  his  issue,  and 
or  other  lineal  descendant, 
tflte  of  the  desedent. 

St*U.  ISliO,  221,1 

Sbo.  1391.  If  the  amonn 
'  ceeds  the  share  of  the  heir 
be  excladed  fVom  any  fnrlbc 
distribution  of  the  estate,  bu 
refund  any  part  of  such  advi 
so  received  is  less  than  his  si 
more  as  will  give  hira  his  i 
decedent. 

SuU.  IBiO,  311, 1 

Seo.  1392.  All  ^ifts  and 
ments,  if  expressed  in  tho  g 
if  charged  in  writing  by  tbe 
or  acknowledged  in  writing 
successor  or  heir. 

BbU.  16&D,  <!1, : 
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ralue  of  the  estate  so  adraoced  is  viinatkd- 
veyaoee,  or  in  the  charge  thereof  how  dnw- ' 
,  or  in  the  aoknowledgmeot  of  the 
nnst  be  held  as  of  that  value,  in  the 
ioD  of  the  estate;  otherwise,  it  mnBt 
g  to  its  value  when  given,  as  nearly 
cei'tained. 
>D,  »I,  Sto.  B. 

child  or  Other  lineal  descendant,  wh<nb«ir 
It,  dies  before  the  decedent,  leaving  aiagwan 
it  must  be  taken  Into  consideration 
diatributioD  of  the  estate,  and  the 
be  allowed  accordingly,  by  the  rep- 
eirs  receiving  the  advancement,  in 
he  advanoemcDt  had    been    made 

■0,321,  Sag.  «. 

ivisiona  of  the  preceding  sections  of  ini»rtfu>« 

inheritance   of  the   husband  and  ^h^*^ 

apply  only  to  the  separate  properly   ^w^'' 


iho  death  of  the   wife,   the   entire   DMrii>uti<w 
thout  administration,  belongs  to  the  ^gg  ^^r. 

he  shall  not  have  abandoned  and   a»['ii'^th'/ 
lart  from  her;  but  if  the  husband   *"*' 
i  his  wife,  and  lived  separate  and 
!tlf  of  the  common  property,  subject 
he  debts  chargeable  to  the  estate 

the  husband  and  wife,  is  at  her  tes- 
I,  and  in  the  absence  of  such  diepo- 
icendants  or  heirs  at  law,  exclusive 


the  death  of  the  husband,  one-half  w«tribiitioF, 
rty  goes  to  the  surviving  wife,  and  woptr^m 
ect  to  the  testamentary  disposition    hubMd. 

in  the  absence  of  such  disposition, 
ts,  equally,  if  such  descendants  are 

kindred  to thedecedent;  otherwise. 
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according  to  the  right  of  re] 
ahBcnoe  of  both  saeh  dJapoaitio 
is  subject  to  distributioQ  in  t 
separate  property  of  the  basbai 
lation  of  the  ooinmaDity  hy  the 
ODtire  commoD  property  is  eqa 
the  family  aUowaDce,  and  the 
admiDUtration. 

BUt«.  ISSS-l,  3S3,  Sm 

NoTi. — B«fan  prapiring  UiebillfDrlheLegiilBtu^Sca. 
17S  Bod  1!?4  mnit  bo  thBranghl;  txkiaiiiad  aod  Bid*  u 

inheritonM        8bo.  1398.    Inheritance  or  SQCcession  "  by  Hght  of  rop-    , 
MUaUaii,      resentation"  talces  place  when   the  descendants  of  any    ' 
deceased  heir  take  the  same  share  or  right  in  the  estate 
of  another  person  that  their  parentB  would  have  taken  if 
living.     Posthumous  children  are  considered  as  living  at 
the  death  of  their  parents. 

aM3.  18S0,  S2I,  Sm.  11, 

tah'^t'^  Sxo.  1399.  Aesident  aliens  may  Uke  in  all  cases  by 
vh«i  ud  Bnccession  as  citisena ;  and  no  person  capable  of  succeed-  I 
ing  under  the  provisions  of  this  Title,  is  precluded  from 
such  suoceBsion  by  reason  of  the  alienage  of  any  relative; 
hot  no  non-resident  tbreigner  can  take  by  successioo 
unless  he  appears  and  claims  such  succession  within  five 
years  after  the  death  of  the  decedoot  to  whom  be  claimi 
succession. 

Coait.,  Art.1,  Sen.  IT;    ISIS,  137,  Sea.  Ij    StaU  n.  Et- 
S*n,  13  CkL,  15« ;  N.  T.  C.  0.,  6».  flSO. 

Sto.  1400.  When  succession  is  not  claimed  as  provided 
in  the  preceding  section,  the  District  Court,  on  informa- 
tion, must  direct  the  Attorney- General  lo  reduce  the 
property  to  bis  or  the  possession  of  the  State,  or  to  caoM 
the  same  to  be  sold,  and  the  same  or  the  proceeds  ibercsf 
to  be  deposited  in  the  State  treasury  for  the  benefit  of 
such  non-resident  foreigner,  or  hia  legal  rep  rose  ntativo, 
to  be  paid  to  him  whenever,  within  five  years  after  sncb 
deposit,  proof  to  the  satisfaction  of  the  State  Controller 
and  Treasurer  is  produced  that  he  is  entitled  to  succeed 
thereto. 

BUU.  1850,  137,  Sw.  1. 
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14U1.     When  so  claimed,  the  evidence  and  the  joint  when  the 
order  of  the  Controller  and  Treasarer  must  be  filed  by  e^ateee- 
tbe  Treasarer  as  bis  voacher,  and  the  property  delivered  state. 
or  the  proceeds  paid  to  the  claimant  on  filing  his  receipt 
therefor.     If  no  one  succeeds  to  the  estate  or  the  pro- 
ceeds, AS  herein  provided,  the  property  of  the  decedent 
devolves  and  escheats  to  the  people  of  the  State,  and  is 
placed  by  the  State  Treasarer  to  the  credit  of  the  School 
Fund. 

SUta.  1868,  137,  Seo.  1. 

Sbc.    1402.    Beal  property  passing  to  the  State  under  property 
the  last  section,  whether  held  by  the  State  or  its  officers,  mtd^Vto 
is  Bubject  to  the  same  charges  and  trasts  to  which  it  ^f^rop. 
w^onld    have  been  sobject  if  it  had  passed  by  succession,  *^^* 
and  is  also  subject  to  all  the  provisions  of  Tit.  VIII,  Part 
III,  of  the  Code  of  Civil  Pbogedube. 

SUts.  1870,  72,  Sao.  1;   1862,  103,  Seo.  2  et  teq.;  1865, 
222,  Seo.  1  et  weq,;  N.  Y.  G.  C,  Seo.  668. 

S£0.  1403.  Those  who  succeed  to  the  property  of  a  soccenor 
decedent  are  liable  for  his  obligations  in  the  cases  and  to  decedent's 
the  extent  prescribed  by  the  Code  op  Civil  Procedure.  ^       ^"'' 

N.  Y.  C.  C,  Seo.  669. 
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MINES. 

Sscnoir  1409.  Iqjnring  orops  or  baildingB. 

1410.  Minors  to  give  bonds. 

1411.  Constraotiun  of  word  "  improTements." 

1412.  After  orops  are  harrested,  miners  may  work. 

NoTB.— The  statnte  (1855, 145)  is  sneh  a  hybrid  speoialtj, 
and  has  been  so  muoh  abjudicated  upon,  that  no  attempt  is 
made  to  alter  its  phraseology.  A  ohapter  is  needed,  oodify- 
ing  the  decisions  of  the  Supreme  Coart  into  a  few  eompre- 
hensible  sections,  which  should  be  made  to  harmonise  with 
each  other,  and  also  with  the  fundamental  rights  which 
every  oitisen  has  in  property  when  once  acquired,  whether 
in  buildings,  trees  or  orops.  The  penal  section  (Seo.  3)  of 
the  Act  is,  or  ought  to  be»  in  the  Penal  Code. 

SCO.  1409.    No  person  shall,  for  mining  purposes,  de-  it^wing 
stroy  or  injare  any  growing  crops  of  grain  or  garden  taXii^. 


( 

vegetables  growiDg  of 
Dor  under  mine  or  iDJni 
or  firuit  trees,  standinf 
pertj  of  another,  exoi 

Seo.  UIO.  WbeQoi 
shall  desire  to  occup; 
State,  then  occupied 
garden  vegetables,  ft-n 
iraprovemente,  propei 
first  give  bond  to  the 
ing,  &Dit  trees  or  otbt 
a  Justice  of  the  Peace 
safficient  sureties,  in  a 
ested  citizens,  housebi 
selected  by  the  obligo] 
Justice  of  the  Peace 
the  obligor, shall  pay  t 

which  said  obligee  maj ^ 

structton  by  the  obligor,  or  those  in  his  employ,  of  tb« 
growing  crops,  fruit  trees,  improvements  or  bnildings  of 
the  obligee. 

I       Sbo.  1411.    The  word  "improvements,"  in  this  Titlt, 
shall  be  construed  to  mean  any  saperatraoture  on  uid     j 
farm,  ranch  or  garden,  and  nothing  more. 

8x0.  1412.  Nothing  in  this  Title  shall  prevent  mioe 
fh>m  working  any  mineral  lands  in  the  State,  after  tli 
growing  crops  on  the  same  are  harvested. 


DIVISION   THIRD. 


I.  OBLIGATIONS  IN  GENERAL. 
II.  CONTRACTS. 

nL  OBLIGATIONS  IMPOSED  BY  LAW. 
IV.  OBLIGATIONS  ARISING  FROM  PARTIC 
ULAR  TRANSACTIONS. 


PART  I. 

[GATI0N8  IN  OENSRAL. 
:F[NiTioi(  or  Obligations. 

TBRPRETAT10.-4   OF  OsLtOATIONt 

lANBFEa  or  Obligationh. 

LTINCTION   or  OBLIGATIONa. 


TITLE    I. 

tniOS  0?  OBLIGATIONS. 

ID,  whkt. 

ilad. 

^ligation  IB  a  legal  duty,  by  which  i 
lo  or  not  to  do  a  certain  thing. 
C.  C,  B«.  «T0. 


Sec.  1419.     An  obligation  arises  either  from— 

1.  The  contract  of  ibo  parties;  or, 

2.  The  operation  of  law. 

M.  T.  C.  C,  8eo.  871. 


TITLE    II. 

ISTERPRBTATION  OF  ODLTaATIONS. 

:b    I.  GENERAL  RULES  OP  INTEtU>RBTATION. 
11.  JOIST  OB  SEVERAL  OBLIGATIONS. 

III.  CONDITIONAL  OBLIGATIONS. 

IV.  ALTERNATIVE  OBLIGATIONS. 
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CHAPTER  I. 


GENERAL  RULES   OF   INTERPRETATION. 


Q^neral 
rulM. 


Sectioh  1423.  General  rules. 


Sec.  1423.  The  rules  which  govern  the  interpretation 
of  contracts  are  prescribed  by  Part  II  of  this  Division. 
Other  obligations  are  interpreted  by  the  same  rules  by 
which  statutes  of  a  similar  nature  are  interpreted. 


ObligatioDB  may  be  divided  into  three  elasi 
respeotiyely  out  of  oontract,  common  law  or  statute.  Tk4 
which  are  imposed  by  the  common  law  explain  themselTcc, 
their  interpretation  being  a  part  of  their  e.<8ontial  natBre. 
Contracts  are  interpreted  by  rules  which  differ  niafteriallj 
from  the  rules  governing  the  interpretation  of  stataie*,  and 
the  two  sets  of  rules,  therefore,  cannot  well  be  united  in  <»# 
chapter. 

N.  Y,  C.  C,  Sec.  672. 


ObUgiations, 
Joint  or  sev- 
eral, etc. 


CHAPTER  II. 

JOINT  OR  SEVERAL  OBLIGATIONS. 

Sbctioh  1427.  Obligations,  Joint  or  several,  etc. 

1428.  When  Joint. 

1429.  Contribution  between  joint  parties. 

Seo.  1427.  An  obligation  imposed  upon  several  per- 
sons, or  a  right  created  in  favor  of  several  persons,  may 
be— 

1.  Joint. 

2.  Several ;  or, 

8.  Joint  and  several. 

K.  T.  C.  C,  Seo.  673. 

When  Joint.  Sec.  1428.  An  obligation  imposed  upon  several  per- 
sons, or  a  right  created  in  favor  of  several  persons,  is  pre- 
sumed to  be  joint,  and  not  several,  except  in  the  special 
cases  mentioned  in  the  Title  on  the  Interprttathn  of  Con,- 
tracfB.  This  presumption,  in  the  case  of  a  right,  can  be 
overcome  only  by  express  words  to  the  contrary. 

N.  Y.  C.  C,  Sec.  674. 

oontributioa       Seg.  1429.     A  *party  to  a  joint  or  joint  and  several  obli- 
joiDt parties,  gation,  who  Satisfies  more  than  his  share  of  the  claim 

against  all,   may  require  a  proportionate  contribotion 

from  all  the  parties  joined  with  him. 
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The  three  following  Beotions  should  be  inserted  in  the  Code 
of  Civil  Procedure : 

"  Srg.  — .  A  joint  obligation  cannot  be  enforced  at  any 
time  against  any  of  the  parties  jointly  liable,  unless  it  is  at 
the  same  time,  and  by  the  same  proceeding,  enforced  against 
all. 

"  Sec.  — .  A  joint  and  several  obligation  oannot  be  en- 
forced by  one  proceeding  against  more  than  one  of  the 
promisers,  unless  it  is  by  the  same  proceeding  enforced 
against  all.  But  it  mny  be  enforced  against  each  of  them 
successively,  until  satisfied  by  one  of  them. 

*'  Sbc.  — .  A  joint  and  several  right  can  be  enforced 
only  once,  and  either  by  one  party  only,  or  by  all.' 


'» 


N.  Y.  C.  C,  Sec.  675. 


CHAPTER   III. 
CONDITIONAL    OBLIGATIONS. 

Sbctioji  1434.  Obligation,  when  conditional. 

1435.  Conditions,  kinds  of. 

1439.  Conditions  precedent. 

1437.  Conditions  concurrent. 

1438.  Condition  subsequent 

1439.  Performance,  etc.,  of  conditions,  when  essential. 

1440.  When  performanee,  etc.,  excused. 

1441.  Impossible  or  unlawful  conditions  void. 

1442.  Conditions  involving  forfeiture,  how  construed. 

Skc.  1434.  An  obligation  is  conditiontil,  vvljon  the  rigbts  owi^aiiou 
or  duties  of  any  party  thereto  depend  upon  the  occurrence  Juio"a?.°" 
of  an  nneertain  event. 

N.  Y.  C.  C,  Sec.  676. 

Sec.  1435.  Conditions  may  be  precedent,  concurrent  oonditions. 
or  subsequent.  ^^'^'^• 

N.  Y.  C.  C,  Sec.  677. 

Sec.  1436.  A  condition  precedent  is  one  which  is  to  be  conditiona 
performed  before  some  right  dependent  thereon  accrues,  p*^****"**- 
or  some  act  dependent  thereon  is  performed. 

N.  Y.  C.  C,  Sec.  678. 

Sec  1437.     Conditions  concurrent  are  those  which  are  condition* 
mutually  dependent,  and  are  to  be  performed  at  the  same  ~°^"'^°*- 
time. 

N.  Y.  C.  C,  Sec.  679. 

Sec.  U38.    A  condition  subsequent  is  one  referring  to  condition 
»  future  event,  upon  the  happening  of  which  the  obliga-  •"*****''"°'- 
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Porform- 
ance,  etc. , 
of  oondi> 
tioDs,  whea 
euential. 


tion  becomes  no  longer  binding  upon  tbo  other  party,  tl 
he  chooees  to  avail  himself  of  the  condition. 

N.  Y.  C.  C,  See.  680. 

Seo.  1439.  Before  any  party  to  an  oblifi^tion  can 
quire  another  party  to  perform  any  act  under  it,  he  musj 
fulfil  all  conditions  precedent  thereto  imposed  opon  himi 
self;  and  must  be  able,  and  offer,  to  fulfil  all  condiiion^ 
concurrent,  so  imposed  upon  him,  on  the  like  fulfilment 
by  the  other  party,  except  as  provided  by  the  next  sec« 
tion. 

N.  Y.  C.  C,  Seo.  681. 

wiienper-  Sec.  1440.  If  a  party  to  an  obligation  gives  notice  to 
etc,ucui6d.  another,  before  the  latter  is  in  default,  that  he  will  not 
perform  the  same  upon  his  part,  and  does  not  retncl^ 
such  notice  before  the  time  at  which  performance  upon 
his  part  is  due,  such  other  party  is  entitled  to  enforce  the 
obligation  without  previously  performing  or  offering  toj 
perform  any  conditions  upon  his  part  in  favor  of  the 
former  party. 

N.  Y.  C.  C,  Seo.  682. 


Impoisible 
or  nnlawftil 
ondltiona 

T<Ad, 


GondltlODB 
inTolTlng 
fbrfeitnre, 
bow  oon- 
Btrned. 


Seo.  1441.    A  condition  in  a  contract,  the  fulfilment  of 
which  is  impossible  or  unlawful,  within  the  meaninir  of  | 
the  article  on  the   Object  of  Contracts^  or  which  is  repug- 
nant to  the  nature  of  the  interest  created  by  the  contract 
is  void. 

N.  Y.  C.  C,  Seo.  683. 

Sec  1442  A  condition  involving  a  forfeiture  mast  be 
strictly  interpreted  against  the  party  for  whose  benefit  it 
is  created. 

N.  Y.  C.  C,  Sec.  684. 


CHAPTER    IV. 


ALTERNATIVE   OBLIGATIONS. 

Srction  1448.  Who  haa  the  right  of  selection. 

1449.  Right  of  eelectioo,  hoir  lost. 

1450.  Alteroativos  indirisiblo. 

1451.  Nullity  of  one  or  more  of  altcrnattre  obligations. 

Who hM  the       Sec.  1448      If  an  obligation  requires  the  performance 
Lfectron.       of  one  of  two  acts,  in  the  alternative,  the  party  required 
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to  perform   has  the  right  of  selection,  unless  it  is  other- 
vise  provided  by  the  terms  of  the  obligation. 

N.  T.  C.  C,  Sec.  685. 

Sfic   1449.     If  the  party  having  the  right  of  selection   lught  of 
between  alternative  acts  does  not  give  notice  of  his  selec-  howimt.' 
Uon  to  the  other  party  within  the  time,  if  any,  fixed  by 
the  obligation  for  that  purpose,  or,  if  none  is  so  fixed , 
before  the  time  at  which  the  obligation  ought  to  be  per- 
formed, the  right  of  selection  passes  to  the  other  party. 

N.  Y.  C.  C,  S«c.  686. 

Sec.  1450.     The  party  having  the  right  of  selection  AitematiTes 
between  alternative  acts  must  select  one  of  them  in  its 
entirety,  and  cannot  select  part  of  one  and  part  of  another 
without  the  consent  of  the  other  party. 

N.  Y.  C.  C,  See.  687. 


indlTisible. 


Seo.  1451.     If  one  of  the  alternative  acts  required  by  Naiutyof 

aa  obligation  is  such  as  the  law  will  not  enforce,  or  be-  oflito^ar 

comes  unlawful,  or  impossible  of  performance,  the  obliga-  ilJSa^**"*^' 
tion  is  to  be  interpreted  as  though  the  other  stood  alone. 

N.  Y.  C.  C,  Sec.  688. 


TITLE    III, 

TRANSFBR  OF  OBLIGATIONS. 

Sbction  1457.  Borden  of  obligatioo,  not  transferable. 

1458.  Rights  arising  oat  of  obligation,  transferable. 

1459.  Non-negotiable  instmments  may  be  transferred. 

1460.  Covenants  running  with  land,  what. 

1461.  What  ooyenants  run  with  land. 

1462.  Same. 

1463.  Same. 

1464.  What  covenants  run  with  land  when  assigns  are  named. 

1465.  Who  are  bound  by  covenants. 

1466.  Who  are  not. 

1467.  Apportionment  of  covenants. 

Sbc.  1457.  The  burden  of  an  obligation  may  be  trans-  Bnrdeuof 
{erred,  with  the  consent  of  the  party  entitled  to  its  ben-  not  uao?.' 
efit,  bat  not  otherwise,  except  as  provided  by  Sec.  1466. 

This  is  as  true  of  covenants  running  with  the  land  as  of 
any  other  obligations.    The  original  covenantor  remains 
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liable  to  the  ooTen«nte6,  notwithstanding  that  the  Itni 
passes  into  other  hands  (House  vs.  But,  24  Barb.,  52^; 
Damb  vs.  HoSinan,  3  K.  D.  Smith,  361 ;  Port  vs.  JaekMs, 
17  Johns.,  239, 479 ;  Jackson  vs.  Brownson,  7  id., 227).  Ss, 
where  one  has  agreed  to  perform  a  service,  he  canDot  eon- 
pel  the  other  party  to  aceept  the  service  from  a  third  penoa 
and  to  release  him  therefrom  (Robson  vs.  Dnimmond,  2  B. 
^  A  Ad.,  303).    It  is  not  meant  by  this  section  to  imply  tkit 

a  third  person  cannot  assume  the  obligations  of  a  contratt 
between  other  parties,  but  only  that  he  cannot  relieve  s 
party  thereto  fh>m  his  obligations,  without  the  consest  of 
the  creditor. 

N.  T.  G.  C,  Sec.  689. 

Bights  arts-        Seo.  1458.    A  right  arising  out  of  an  obligation  is  tbe 
obugaticn,     property  of  tbe  person  to  whom  it  is  due,  and  may  be 

transferable. 

transferred  as  such. 

N.  Y.  C.  C,  Sec.  690. 

Nonnego-  Seo.  1459.  A  non>ne£:otiabIe  written  contract  for  tbe 
meiitsmay  payment  of  money  or  personal  property  may  be  trans- 
ferred, ferred  by  indorsement,  in  like  manner  with  negotiable 
instraments.  Such  indorsement  shall  transfer  all  tbe 
rights  of  the  assignor  under  the  instrument  to  the  as- 
signee; subject  to  all  equities  and  defence^}  existing  in 
favor  of  tbe  maker  at  the  time  of  the  indorsement. 

[New  section.]  Notb. — This  section  supersedes  the  Act  relative  to  boadi, 

due  bills  and  other  instruments  in  writing,  passed  April  20, 
1850  (Stats.  1850,  332).  The  general  provisions  of  tfaii 
Code  as  to  "  Fraud,"  **  Tender,"  "  DUigenee,"  "  Failne  of 
Consideration/'  etc.,  cover  all  the  substantial  reqoiii(«  ^ 
this  Act. 

Corenaoto  Seo.  1460.     Certain  covenants,  contained  in  grants  of 

withiaad.  cstatos  in  real  property,  are  appurtenant  to  such  estates, 
and  pass  with  them,  so  as  to  bind  the  assigns  of  the  cove- 
nantor, and  to  vest  in  the  assigns  of  the  covenantee,  in  tbe 
same  manner  as  if  they  had  personally  entered  into  tbem- 
Such  covenants  are  said  to  run  with  the  land. 

N.  Y.  C.  C,  Sec.  691. 

whatooTo-        Sec.  1461.    The  only  covenants  which  run   with  the 
with  land,      land  are  those  specified  in  this  Title,  and  those  which  are 
incidental  thereto. 

N.  Y.  0.  C,  Sec.  692. 

Same,  i-^  Seo.  1462.  Evcry  covenant  contained  in  a  grant  of  »n 
estate  in  real  property,  which  is  made  for  the  direct  bene- 
fit of  the  property,  or  some  part  of  it  then  in  existence, 
runs  with  the  land. 

K.  Y.  C.  0.,  Sec.  693. 
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Sec.   1463.     The  last  section  includes  covenants   '^  of  same. 
iirarratity,"  "for  quiet  enjoyment,"  or  for  further  assur- 
ance on  the  part  of  a  grkntor,  and  covenants  for  the  pay- 
meot  of  rent,  or  of  taxes  or  assessments  upon  the  land, 
on  the  part  of  a  grantee. 

N.  T.  C.  C,  Seo.  694. 

NoTB. — The  first  three  ooveoftnts  mestioned  in  tbia  eec* 
tion  ought  to  follow  the  fato  of  the  oovenant  of  seisin,  which 
was  originally  held  to  "run  with  the  land,"  but  now  held  to 
be  a  personal  covenant.  The  two  last  covenants  and  those 
described  in  the  next  section  are  properly  the  only  real  cov- 
enants made  for  the  direct  benefit  of  the  property. 

Code  Covenants  are  classed  as  personal  covenants  by  Sec. 
1119  of  this  Code.    See,  also,  note  to  Sec.  1112  of  this  Code. 

Sbo.  1464.    A  covenant  for  the  addition  of  some  new  whatcove- 
thiDg  to  real  property,  or  for  the  direct  benefit  of  some  wUh*iSd 
part   of  the  property  not  then  in  existence  or  annexed  Jre^nameSr 
thereto,  when  contained  in  a  grant  of  an  estate  in  such 
property,  and  made  by  the  covenantor  expressly  for  his 
assigns  or  to  the  assigns  of  the  covenantee,  runs  with  land 
so  far  only  as  the  assigns  thus  mentioned  are  concerned. 

N.  Y.  C.  C,  Sec.  ft95. 

Sec.  1465.    A  covenant  running  with  the  land  binds  whoaro 
those  only  who  acquire  the  whole  estate  of  the  covenantor  ooTenanrs. 
in  some  part  of  the  property. 

N.  Y.  C.  C,  Sec.  696. 

Sec.  1466.    No  one,  merely  by  reason  of  having  ac-  whoarenot. 
quired  an  estate  subject  to  a  covenant  running  with  the 
land,  is  liable  for  a  breach  of  the  covenant  before  he  ac- 
quired the  estate,  or  after  he  has  parted  with  it  or  ceased 
to  enjoy  its  benefits. 

N.  Y.  C.  C,  Sec.  697. 

Sec.  1467.  Where  several  persons,  holding  by  several  Apportion- 
titles,  are  subject  to  the  burden  or  entitled  to  the  benefit  eovonanta. 
of  a  covenant  running  with  the  land,  it  must  be  appor- 
tioned among  them  according  to  the  value  of  the  property 
subject  to  it  held  by  them  respectively,  if  such  value  can 
be  ascertained,  and  if  not,  then  according  to  their  respec- 
tive interests  in  point  of  quantity. 

N.  Y.  C.  C,  Sec.  698. 
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TITLE    IV. 

EXTINCTION  OP  OBLIGATIONS. 

Chapter    I.  PERFORMANCE. 

II.  OPPER  OP  PERFORMANCE. 

III.  PREVENTION  OF  PERFORMANCE  OR  OFFBR. 

IV.  ACCORD  AND  SATISFACTION. 
V.  NOVATION. 

VI.  RELEASE. 


CHAPTER   I. 
PERFORMANCE. 


Sbctiox  1473.  Obligation  extinguished  by  porformanoe. 

1474.  Performance  hj  one  of  eeveral  Joint  debtors. 

1475.  Performance  to  one  of  joint  oreditors. 

1476.  EiTeot  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment,  what 

1479.  Application  of  general  performance. 

Obligation         Seo.  1473.     FuU  performance  of  rd  obligation,  by  the 
hj  perform,  party  wbose  duty  it  is  to  perforin  it,  or  by  any  other  per- 
son on  bis  bebalf,  and  with  bis  assent,  if  accepted  by  the 
creditor,  extinguisbes  it. 

N.  Y.  C.  C.«  Sec.  699. 

Performance       Sbo.  1474.    Performance  of  an  obligation,  by  one  of 
■ererai  Joint  scveral  pcrsons  wbo  are  jointly  liable  under  it,  extin- 
guishes the  liability  of  all. 

N.  Y.  C.  C,  Sec.  700. 

Performance       Sec.  1475.    An  obligation  in  favor  of  several  persons  is 
Joint  cred.     extinguished  by  performance  rendered  to  any  of  them, 
except  in  tbe  case  of  a  deposit  made  by  owners  in  com- 
mon, or  in  joint  ownership,  which  is  regulated  by  the 
Title  on  Deposit, 

N.  Y.  C.  C,  See.  701, 

Effect  of  Sec.  1476.     If  a  creditor,  or  any  one  of  two  or  more 

croditfxv"  ^  joint  creditors,  at  any  time  directs  the  debtor  to  perform 
his  obligation  in  a  particular  manner,  the  obligation  is  ex- 
tinguished by  performance  in  that  manner,  even  though 
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the  creditor  does  DOt  receive  the  benefit  of  such  perform- 
ance. 

K.  T.  C.  C.|  Sec.  702. 

Sec.  1477.  A  partial  performance  of  an  indivisible  obli-  Partuiper- 
gation  extinguishes  a  corresponding  proportion  theieof,  if 
the  benefit  of  such  performance  is  voluntarily  retained  by 
the  creditor,  but  not  otherwise.  If  such  partial  perform- 
ance is  of  such  a  nature  that  the  creditor  cannot  avoid 
retaining  it,  without  injuring  his  own  property,  his  reten- 
tioQ  thereof  is  not  presumed  to  be  voluntary. 

N.  Y.  C.  C,  Sec.  703. 

Sec.  1478.    Performance  of  an  obligation  for  the  deliv-  Payment, 
ery  of  money  only,  is  called  payment. 

N.  Y.  C.  C,  Sec.  704. 


Sec  1479.     Where  a  debtor^  under  several  obligations  Application 

of  genen 
pexformance 


to  another,  does  an  act,  by  way  of  performance,  which  is   mi?*"*"** 


equally  applicable  to  two  or  more  of  such  obligations,  such 
performance  is  applied  as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or  desire 
of  the  debtor  that  such  performance  should  be  applied  to 
the  extinction  of  any  particular  obligation,  is  manifested 
to  the  creditor,  it  is  so  applied. 

2.  If  no  such  application  is  then  made,  the  creditor, 
within  a  reasonable  time  after  such  performance,  may 
apply  it  toward  the  extinction  of  any  obligation,  perfor- 
mance of  which  was  due  to  him  from  the  debtor  at  the 
time  of  such  performance;  except  that  if  similar  obliga- 
tions were  due  to  him  both  individually  and  as  a  trustee, 
he  must,  unless  otherwise  directed  by  the  debtor,  apply 
the  performance  to  the  extinction  of  all  such  obligations 
in  equal  proportion ;  and  an  application  once  made  by  the 
creditor  cannot  be  rescinded  without  the  consent  of  the 
debtor. 

3.  If  neither  party  makes  such  application  within  the 
time  prescribed  heroin,  the  performance  is  applied  to 
the  extinction  of  obligations  in  the  following  order;  and, 
if  there  is  more  than  one  obligation  of  a  particular  class, 
to  the  extinction  of  all  in  that  class,  ratably  : 

(I.)  Of  an  obligation  duo  at  the  time  of  performance; 
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(2.)  Of  an  obligation  not  voidable  at  the  option  of  the 
debtor ; 

(3.)  Of  an  obligation  secured  by  a  lien  or  collateral 
undertaking; 

(4.)  Of  interest; 

(5.)  Of  the  obligation  earliest  in  date  of  maturity  ; 

(6.)  Of  the  obligation  which  it  is  most  for  the  interest 
of  the  debtor  to  extinguish. 

N.  Y.  0.  C,  Sec.  705. 


CHAPTER  II. 

OFFER  OF  PERFOaMANOE. 

Sbctiok  1485.  Obligation  extinguished  by  offer  of  performanoe. 

1486.  Offer  of  partial  performanoe. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Where  offer  may  be  made. 

1490.  When  offer  muat  be  made. 

1491.  Same. 

1492.  Compensation  after  delay  in  performance. 

1493.  Offer  to  be  made  in  good  faith. 

1494.  Conditional  offer. 

1495.  Ability  and  willingness  essential. 

1496.  Production  of  thing  to  be  delivered,  not  necessary. 

1497.  Thing  offered,  to  be  kept  separate. 

1498.  Performance  of  condition  precedent. 

1499.  Written  receipts. 

1500.  Extinction  of  pecuniary  obligation. 

1501.  Objections  to  mode  of  offer. 

1502.  Title  to  thing  offered. 

1503.  Custody  of  thing  offered. 

1504.  Effect  of  offer  on  accessories  of  obligation. 

1505.  Creditor's  retention  of  thing  which  he  reftases  to  accept. 

Obligation  Seo.  1485.  An  obligation  is  extinguished  by  an  oiTer 
byof^of  of  performance,  made  in  conformity  to  the  rales  herein 
pe  ormance  p^Qg^jpi^^fj^  ^^^  with  intent  to  extinguish  the  obligalioo. 

This  is  the  present  law  with  respect  to  all  obligations 
other  than  for  the  payment  of  money  (Des  Arts  rs,  h^ggett^ 
16  N.  Y.,  582;  BiUings  vs.  Vanderbeck,  23  Barb.»  646; 
Slingerland  vs.  Morse,  8  Johns.,  474).  It  is  not  now  t^ 
law  an  to  pecuniary  obligations,  the  debtor  haring  no  pov«r 
to  rid  himself  of  the  debt  without  the  consent  of  the  cred- 
itor (see  Dixon  vs.  Clark,  5  C.  B.,  365,  377 ;  Wustell  ▼«. 
Atkinson,  3  Bing.,  290;  Kortwright  ts.  Cady,  23  Bart»., 
490;  21  N.  Y.,  343). 

N.  Y.  C.  C,  Sec.  706. 
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Skc.  1486.    An  offer  of  partial  performance  is  of  no  effect,  ojfer  of  par- 

N.  Y.  C.  C,  See.  707.  lormaaoe. 

Sbc.  1487.    An  offer  of  performance  must  be  made  by  ^^™*** 
the  debtor,  or  by  some  person  on  bis  behalf  and  with  his 
assent. 

N.  T.  C.  C,  Sec.  708. 

Sec.  1488.    An  offer  of  performance  must  be  made  to  To  whom  to 

'  .be  made. 

the  creditor,  or  to  any  one  of  two  or  more  joint  creditors, 
or  to  a  person  authorized  by  one  or  more  of  them  to  re- 
ceive or  collect  what  is  due  under  the  obligation,  if  such 
creditor  or  authorized  person  is  present  at  the  place 
where  the  offer  may  be  made ;  and  if  not,  then  to  a  No- 
tary Pablic. 

N.  Y.  C.  C,  Seo.  709. 

Sec.   1489.    In  the  absence  of  an  express  provision  to  wBere  offer 
the  contrary,  an  offer  of  performance  may  be  made,  at 
the  option  of  the  debtor — 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to  be 
made  can  be  found ;  or, 

3.  If  such  person  cannot,  with  reasonable  diligence,  bo 
found  within  this  State,  and  within  a  reasonable  distance 
from  his  residence  or  place  of  business,  or  if  he  evades 
the  debtor,  then  at  his  residence  or  place  of  business,  if 
the  same  can,  with  reasonable  diligence,  be  found  within 
the  State ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  this 
State. 

N.  Y.  C.  C,  Sec.  710. 

Seo.  1490.     Where  an  obligation  fixes  a  time  for  its   wiien offer 
performance,  an  offer  of  performance  must  be  made  at  mndo.  ° 
that  time,  within  reasonable  hours,  and  not  before  nor 
afterwards. 

N.  T.  C.  C,  See.  711. 

Sec.  1491.     Where  an  obligation  does  not  fix  the  time  game. 
for  its  performance,  an  offer  of  performance  may  be  made 
at  any  time  before  the  debtor,  upon  a  reasonable  demand, 
has*  refused  to  perform. 

N.Y.  C.  C,  See.  712. 

Seo.  1492.    Where  delay  in  performance  is  capable  of  ti5I?5JS?' 
exact  and  entire  compensation,  and  time  has  not  been  ex-  ^^tSSiS^' 
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OflBrt3b« 
made  in 
goodfUtb. 


Cv>nditioiud 
offer. 


preBsly  declared  to  be  of  the  esseDce.  of  the  obligatioD,  an 
offer  of  performaDce,  accompanied  with  an  offer  of  such 
compensation,  may  be  made  at  any  time  after  it  is  due, 
but  without  prejudice  to  any  rights  acquired  by  the  cred- 
itor, or  by  any  other  person,  in  the  meantime. 

This  provision,  which  is  now,  it  intended  to  obviate  the 
difficulties  which  constantly  arise  in  determining  whether 
time  is  of  the  essenoo  of  a  contract  or  not. 

This  provision  [offer  of  compensation]  is  alio  new.  Bet 
as  such  tender  is  permitted  by  statute  after  an  action  hts 
been  commenced  (2  R.  S.,  654,  See.  20),  it  clearly  oa^t  to 
be  allowed  before  any  litigation  is  liad,  to  stop  interest  and 
avoid  costs.  Undoubtedly  it  is  not  allowed  by  the  eommoo 
law  (Poole  vs.  Tumbridge,  2  M.  A  W.,  223  ;  Hume  vs.  P^ 
loe,  8  East,  168) ;  but  t£e  Judges  acknowledged  the  hard- 
ship of  the  law  on  this  point.  In  Connecticut  the  rule  here 
proposed  has  become  law  through  uaage  (Tracy  vs.  Strong, 
2  Conn.,  659). 

N.  Y.  C.  C,  Sec.  713. 

Seo.  1493.  An  offer  of  performance  must  bo  made  ia 
good  faith,  and  in  such  manner  as  is  most  likely,  under 
the  circumstances,  to  benefit  the  creditor. 

N.  Y.  0.  C,  Sec.  714. 

Sec.  1494.  An  offer  of  performance  must  be  free  from 
any  conditions  which  the  creditor  is  not  bound,  on  hie 
part,  to  perform. 

N.  Y.  C.  C,  See.  715. 

Sec  1495.  An  offer  of  performance  is  of  no  effect  if 
the  person  making  it  is  not  able  and  willing  to  perform 
according  to  the  offer. 

All  the  precedents  assume  this  to  be  essential.  AbOitXt 
however,  and  not  readiness,  is  the  true  test.  If  a  debtor 
knows  that  his  creditor  will  not  aceept  performance,  be 
should  not  be  required  to  prepare  anything  for  deiiveiyf 
at  a  useless  cost  of  time  and  troi^ble. 

N.  Y.  C.  C,  Sec.  716. 

Production         Sso.  1496.    The  thing  to  be  delivered,  if  any,  need  not 

ofUiingto       .  1.  .       II  J         J  Z  if 

be  delivered,  m  any  case  be  actually  produced,  upon  an  offer  of  per- 
"'^"     formance,  unless  the  offer  is  accepted. 

This  is  an  innovation  upon  the  common  law,  as  far  ■• 
obligations  for  the  payment  of  money  (Bakeman  vs.  Poofor. 
15  Wend.,  637;  Hornby  vs.  Cramer,  12  How.  Pr.,  491; 
Finch  vs.  Brook,  1  Bing.  N.  C,  253),  or  for  the  deliveiy 
of  a  written  instrument  (see  Brooklyn  Bank  vs.  Degrtav, 
23  Wend..  342),  are  conoernod.  Bat  the  present  rule  seeoi 
useless.  In  respect  to  bulky  articles,  this  section  is  io  cob- 
formity  with  the  common  law  (Sliogerland  vs.  Morse,  8 
Johns.,  474 ;  Myers  vs.  Davis,  26  Barb.,  367 ;  Coit  n. 
Houston,  3  Johns.  Cas.,  243). 

N.  Y.  C.  C,  Seo.  717. 


Ability  and 
willincneas 
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Sbc.  1497.     A  thing,  when  offered  by  way  of  perform-  Thing  offer, 
anco,  mnst  not  be  mixed  with  other  things  from  which  it  keptsepa. 
cannot  be  separated  immediately  and  without  difficulty. . 

N.  T.  C.  C,  See.  718. 

Sec.  1498.     When  a  debtor  is  entitled  to  the  perform-  Performanoe 
ance  of  a  condition  precedent  to,  or  concurrent  with,  per^  precedent. 
formance  on  his  part,  he  may  make  his  offer  to  depend 
upon  t^ie  due  performance  of  such  condition. 

N.  Y.  C.  C,  Sec.  719. 

Skc.   1499.     A  debtor  has  a  risht  to  require  from  his   written 

receipts. 

creditor  a  written  receipt  for  any  property  delivered  in 
performance  of  his  obligation. 

This  provision  is  new.  Its  propriety  should  seem 
scarcely  to  admit  of  doubt. 

N.  Y.  C.  C,  Sec.  720. 

Skc.  1500.     An  obligation  for  the  payment  of  money  Extinction 
is  extinguished  by  a  due  offer  of  payment,  if  the  amount  obligation, 
is  immediately  deposited  in  the  name  of  the  creditor, 
with  8ome  bank  of  deposit  within  this  State,  of  good 
repute,  and  notice  thereof  is  given  to  the  creditor. 

This  is  contrary  to  the  present  law  upon  this  subject, 
which  makes  a  tpnder  operative  only  so  far  as  to  stop  inter- 
est. The  same  rule  has  been  applied  to  obli^tions  for  the 
delivery  of  deeds  and  other  instruments  (Brooklyn  Bank 
vs.  De  Grauw,  23  Wend.,  342).  But  this  has  been  wisely 
overruled  (Des  Arts  vs.  Leggett,  16  N.  Y.,  5S2).  The  pro- 
vision of  this  section  have  long  been  the  law,  in  substance, 
of  Louisiana  and  France.  It  seems  to  the  Commissioners 
to  bo  all  that  creditors  can  reasonably  ask.  The  common 
law  compels  a  debtor  to  keep  the  money  which  he  owes,  at 
his  own  ri^k.  This  is  often  an  inconvenience,  and  some- 
times a  positive  loss  to  him. 

N.  Y.  C.  C,  Sec.  721. 

Sec.  1501.     All  objections  to  the  mode  of  an  offer  of  objection* 
performance,  which  the  creditor  bus  an  opportunity  to  offer, 
state  at  the  time  to  the  person  making  the  offer,  and 
which  could  be  then  obviated  by  him,  are  waived  by  the 

creditor,  if  not  then  stated. 

» 

N.  Y.  C.  C,  Sec.  722. 

Sec  1502.  The  title  to  a  thing  duly  offered  in  perfor-  Title  to 
mance  of  an  obligation  passes  to  the  creditor,  if  the  debtor  °*^ 
at  th'j  time  signifies  his  intention  to  that  effect. 

Bes  Arts  vs.  Leggett,  16  K.  Y.,  6S2 ;  Lamb  vs.  Lathrop, 
13  Wend.,  96,*  Rix  vs.  Strong,  1  Root,  55;  see  Smith  vs. 
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Loomis,  7  Conn.,  110.  At  present  this  rale  does  not  apply 
to  money,  but  that  is  because  a  tender  does  not  extinguiah 
a  pecuniary  debt.  The  change  proposed  by  See.  721  re> 
moves  the  ground  of  this  distinction. 

N.  Y.  C.  C,  Sec.  723. 

Non.— See  Sec.  1500  of  this  Code. 

Seo.  1503.  The  person  offering  a  thing,  other  tbaQ 
money,  by  way*  of  perfornaance,  must,  if  be  means  to 
treat  it  as  belonging  to  the  creditor,  retain  it  as  a  depos- 
itary for  hire,  until  the  creditor  accepts  it,  or  until  he  has 
given  reasonable  notice  to  the  creditor  that  he  will  retain 
it  no  longer,  and,  if  with  reasonable  diligence  be  can  fiod 
a  suitable  depositary  therefor,  antil  he  has  deposited  it 
with  such  person. 

N.  Y.  C.  C,  Sec.  724. 

Sec.  1504.  An  offer  of  payment  or  other  performance, 
duly  made,  though  the  title  to  the  thing  offered  be  not 
transferred  to  the  creditor,  stops  the  running  of  interest 
on  the  obligation,  and  has  the  same  effect  upon  all  its  inci- 
dents as  a  performance  thereof. 

N.  Y.  C.  C,  See.  725. 


Crwiitor'a  Sec.  1505.    If  anything  is  mven  to  a  creditor  by  wav 

ntfiition  of  1      • 

thi"K  waich   of  iicrformanco,  which   he  refuses  to  accept  as  such,  ho 

he  revises  to     .       '  ,  .  ,  .    ,  ,  *   ,       ,  .  _    , 

accept.  18  uot  bouud   to  rctum  it  without  demand;  but  if  he 

retains  it,  he  is  a  gratuitous  depositary  thereof. 

N.  V.  C.  C,  See.  720. 


CHAPTBB  III. 


What  ex- 
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PREVENTION  OF  PERFORMANCE  OR  OFFER. 

Section  1511.  What  excuses  performance,  etc. 

1512.  Effect  of  prevention  of  performance. 

1513.  Same. 

1514.  Same. 

1515.  Effeot  of  refiiaal  to  accept  performance  before  offer. 

Sec.  1511.  The  want  of  performance  of  an  obligation, 
or  of  an  offer  of  performance,  in  whole  or  in  part,  or  any 
delay  therein,  is  excused  by  the  following  causes,  to  the 
extent  to  which  they  operate: 
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1.  When  sueb  performance  or  offer  is  prevented   or 
delayed  by  the  act  of  the  creditor,  or  by  the  operation  of  " 
laviTy  even  though  there  may  have  been  a  stipulation  that 
this  shall  not  be  an  excuse. 

2.  When  it  is  prevented  or  delayed  by  an  irresistible, 
saperhuman  cause,  or  by  the  act  of  public  enemies  of  this 
State  or  of  the  United  States,  unless  the  parties  have 
expressly  agreed  to  the  contrary;  or, 

3-  When  the  debtor  is  induced  not  to  make  it,  by  any 
act  of  the  creditor  intended  or  naturally  tending  to  have 
that  effect,  done  at  or  before  the  time  at  which  such  per- 
formance or  offer  may  bo  made,  and  not  rescinded  before 
that  time. 

N.  Y.  C.  C,  See.  727. 

Sec.  1512.    If  performance  of  an  oblifi^ation  is  prevented  Effect  or 
hy  the  creditor,  the  debtor  is  entitled  to  all  the  benefits  of  perform. 
which  he  would  have  obtained  by  its  performance  on  both 
sides. 

K.  Y.  C.  0.,  Sec.  728. 

SsG.  1513.    If  a  debtor  is  dissuaded   by  his  creditor  game. 
from  performance,  but  is  not  actually  forbidden  to  per- 
form, he  may,  at  his  option,  omit  to  perform,  and  retain 
whatever  he  has  received  under  the  contract,  but  he  is 
entitled  to  nothing  more. 

N.  Y.  C.  C,  Sec.  729. 

Sec  1514.  If  performance  of  an  obligation  is  prevented  same. 
by  any  cause  excusing  performance,  other  than  the  act  of 
the  creditor,  the  debtor  is  entitled  to  a  ratable  proportion 
of  the  consideration  to  which  he  would  have  been  entitled 
upon  fall  performance,  according  to  the  benefit  which  the 
creditor  receives  fron\  the  actual  performance. 

N.  Y.  0.  C,  Sec.  730. 

Sec.  1515.     A  refusal  by  a  creditor  to  accept  perform-  Effect  of 
ance,  made  before  an  offer  thereof,  is  equivalent  to  an    a^ept  per- 
offer  and  refusal,  unless,  before  performance  is  actually   ^r^^er. 
due,  he  gives  notice  to  the  debtor  of  his  willingness  to 
accept  it. 

N.  Y.  C.  C,  See.  731. 
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Section  1521.  Accord,  what. 
1522.  Effect  of  accord. 
li>23.  Satisfaction,  what 
1524.  Acoord  of  liqnidatod  debt 

Seo.  1521.  An  accord  is  an  agreement  to  accept,  in 
extinction  of  an  obligation,  something  to  which  the  per- 
son agreeing  to  accept  is  not  otherwise  entitled. 

N.  T.  C.  C,  Sec.  782. 

Sec.  1522.  Though  the  parties  to  an  accord  are  boiiDd 
to  execute  it,  yet  it  does  not  extinguish  the  obligation 
until  it  is  fully  executed. 

N.  T.  0.  C,  Sec.  733. 

Sec.  1523.  Acceptance,  by  the  creditor,  of  the  consid- 
eration of  an  accord,  extinguishes  the  obligation,  and  is 
called  satisfaction. 

HaU  Ts.  FlooktoD,  IS  Q.  B.,  1030  ;  Jones  vs.  Sawkbi,  i 
C.  B.f  142.  Though  an  accord  and  satisfaction  is  not  at 
common  law  a  defence  to  a  claim  founded  upon  a  record  or 
speoiaity  (Mitchell  vs.  Hawlej,  4  Den.,  414),  the  Commis- 
sioners do  not  think  it  wise  to  retain  this  distinction. 

N.  Y.  C.  C,  Seo.  734. 

Note. — Sealed  instruments  are  abolished  bj  this  Cods, 
(Seo.  1096.)  A  •pteialty  referred  to  in  the  abore  note  of 
the  New  York  revisers  is  by  our  Seo.  1006  on  the  mne 
footing  with  simple  contracts. 

Seo.  1524.  Part  performance  of  an  obligation,  either 
before  or  after  a  breach  thereof,  when  expressly  accepted 
by  the  creditor  in  satisfaction,  and  rendered  in  pursuance 
of  an  agreement  for  that  purpose,,  though  without  aoy 
new  consideration,  extinguishes  the  obligation. 

StaU.  1868,  31. 

Note. — This  section  is  the  alternate  section  or  ''snbsti- 
tute/'  proposed  by  the  New  York  Commission.  Tbe  sse- 
tion  of  their  text  (Sec.  735)  and  its  note  are  as  follows  : 

Sbc.  735.  Payment  of  an  amount  less  than  that  of  a  li- 
quidated debt  then  payable,  is  not  a  satisfaction  theitof, 
though  accepted  as  such. 

"  Palmerston  vs.  Huzford,  4  Denio,  166;  Neary  tIl  Bo«t- 
wiok,  2  Hilt,  514  ;  see  Erans  ts.  Powis,  1  Ezch.,  601 ;  WD- 
kinson  vs.  Byers,  1  Ad.  A  El.,  106;  Brooks  vs.  White.  3 
Mctc,  286 ;  Qoodnow  vs.  Smiih,  18  Pick.,  414 ;  Smith  n. 
Brown,  3  Hawks,  580 ;   Von  Gerhard  ts.  Ligbte,  13  Abb. 
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Pr.,  Itll ;  HBtriion  n.  Tritcox.  S  Johni.  US  ;  Dtderick  vs. 
Lcmnn,  Uiil.,  33.t;  Scott  vb.  Hunt,  2  How.  Pr.,  SS;  Down 
TLHalcbor,  10  Ad.  *  Bl.,  121 1  ThomM  ii.  Ueiitharn,2  B. 
i  C.  477;  Filoh.v..  8ulion,  S  Eiut,  2S0;  Combtr  vi. 
Wane,  1  Sir.,  426.  Th<i  rule  of  [be  commDn  law  i>  not 
fouudsd  upoD  Ditural  jueticB,  Dor  can  it  bs  anpiiorteil  npun 

AbimlorBiiDria  i^tiirhatiDii  of  o  debt  of  $1,000  ii  vklid, 
and  if  Cbe  flour  ii  delirand  the  debt  »  latiitied.     Bo  s  r«- 

tbe  debt.     But  ud  ugTcemeDt  to  Hccept  tHBO  in  tatilfutlou 

dollar  is  u  Dim  paired.  In  PestiBylTAnin.  itae  rule  baa  bacn 
diMiDwed  for  over  tbirt;  ;earg  puit  [Milliken  vi.  BrowD,  1 
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CHAPTKR  \ 

NOVATION. 

Sec.  1530.     Novation  is  the  siibslitution  of  a  nav  obli-   i 
gBtioQ  for  an  e.xi8lin{r  one.  " 

N.  Y.  C.  C,  Sec.  7Se. 

Sec.  1531.     Novadon  ia  made—  ! 

1.  By  the  aubslitution  of  a  new  obligntioti  between  the  ' 
same  parties,  willi  intent  to  extinguisli  tbe  old  obligation. 

i.  By  the  substitution  of  a  new  dtbior  in  place  of  the 
old  one,  with  inietit  to  release  the  latter;  or, 

8.  By  tbe  nubitiitution  of  a  new  creditor  in  place  of  the 
ol'i  one,  with  intent  to  transfer  the  riyhte  of  the  lutter  to 
the  former. 

N.  Y.  C.  C,  See.  737. 

Ni>Tii.— Tbla  (ectioD,  frgm  tbe  Now  York  Code,  ia  modi- 
fied by  onllling  Uie  word?  "  and  higher  "  kflar  the  word 
"DOW,"  In  the  firat  aubdirlslon.  All  diatinetion  between 
sealed  and  unaoaled  instiniuente  U  abollihed.  See  Sec. 
IO«S  of  this  Code. 
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CoDi^idera- 
tion  tor  no- 
ration  pre- 
sumed, when 


Intent  prO" 

■UDiOd. 


Completed 
novation 
operate;*, 
how 


Novation  a 
contract . 


ReaeiMlon 
of  novation. 


Sec.  15S2.  The  old  obligatioo,  the  mQtaal  relation  of 
the  parties  and  the  mutaal  advantages  expectant  from 
the  new  obligation,  constitute  a  sufficient  consideratioD  to 
support  novation. 

[New  section.]  Note.— The  fuUowiDg  is  Sec.  739  of  tho  New  Yo^  Ciril 

Code : 

**  Sec.  739.  The  aoceptanoe,  by  a  creditor,  of  m  lew 
obligation  of  the  debtor  for  the  payment  of  money  only,  a 
satisfaction  of  another  obligation  of  as  high  degree,  for  tbe 
payment  of  a  speoifio  sum  of  money  cnly.  then  payaUe. 
does  not  extinguish  the  latter  obligation  (unless  accepted  at 
a  satisfaction  under  Sec.  735),  but  extends  thh  time  of  par- 
ment  until  the  new  obligation  becomes  payable." 

We  have  adopted  the  New  York  alternate  for  their  See. 
735.  If  the  parties  agree  that  a  new  obligation  should  sat- 
isfy an  old  one  for  the  tame  debt,  why  should  the  law  inter- 
fere? Is  not  the  old  obligation  sufficient  consideratioB  to 
support  the  new  one  ? 
• 

Sec.  1533.  When  the  new  contract  is  made,  the  intent 
mentioned  in  Sec.  1551  is  presumed,  until  the  contrary 
appears,  or  unless  such  presumption  operates  to  discbarge 
an  encumbrance,  security  or  surety. 

[New  section.] 

Sec  1531.  When  novation  is  complete  it  operates  as 
satisfaction  of  the  pre-existing  obligation. 

[New  section.] 

Sec  1535.  Novation  is  made  by  contract,  and  is  sob- 
ject  to  all  the  rules  concerning  contracts  in  general. 

N.  Y.  C.  C,  Sec.  738. 

Sec.  1536.  When  the  obligation  of  a  third  person,  or  an 
order  upon  such  person,  is  accepted  in  satisfactiou,  the 
creditor  may  rescind  such  acceptance,  if  the  debtor  pre- 
vents such  person  from  complying  with  tho  order,  or  from 
fulfilling  the  obligation ;  or  if,  before  the  creditor  can, 
with  reasonable  diligence,  reach  such  person,  he  becomes 
insolvent. 

N.  Y.  C.  C,  Sec.  740. 


CHAPTER  VI. 


release. 

Section  1541.  Obligation  extinguished  by  release. 

1542.  Certain  claims  not  affeotod  by  general  release. 

1543.  Release  of  several  joint  debtors. 
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Sec.  1541.     Ad  obligation  is  extinguished  by  a  release   obUgation 
therefrom   given  to  the  debtor  by  the  creditor,  upon  a'byrSKuie. 
new  cooaideration,  or  in  writing,  with  or  without  new 
consideration. 

A  release  under  seal  oxtingiiishes  the  debt,  notwithstand* 
ing  the  provision  of  the  Revised  Statutes,  allowing  the 
want  of  consideration  for  a  sealed  instrument  to  be  shown 
(Stearns  vs.  Tappin,  5  Buer,  294).  But  by  the  present  law, 
a  release,  with  neither  a  seal  nor  a  new  consideration,  is 
void  (Von  Gerhard  vs.  Lighte,  13  Abb.  Pr.,  101 ;  Seymour 
vs.  Minturn,  17  Johns.,  169  ;  Dewey  vs.  Derby,  20  id.,  462; 
Jackson  vs.  Stackhonso,  1  Cow.,  122).  The  justice  of  its 
restrictions  may  well  be  doubted.  The  Commissioners 
recommend  the  substitution  of  the  words  **  in  writing  "  for 
"under  seal.'' 

N.  Y.  C.  C,  Sec.  741. 

•  Note. — See  note  to  Sec.  1524  of  this  Code.  In  this 
instance,  the  New  York  section  and  note  accords  with  our 
abolition  of  seals.    (Stats.  1867,  31.) 

Sec.   1542.     A   general    release  does  not  extend    to  certain 
claims  which   the  creditor  did  not  know  or  suspect  to  affeSedlby 
exist  in  his  favor  at  the  time  of  executing  the  release.         KSe?  "*" 

N.  y.  C.  C,  Sec.  742. 

Sec.  1543.     A  release  of  one  of  two  or  more  joint  debt-  Reh«*eof 
ore  does  not  extinguish  the  obligations  of  any  of  the   debtors.     * 
others,  unless  they  are  mere  guarantors;    nor  does   it 
affect  their  right  to  contribution  from  him. 

This  provision  is  new  (see  Cornell  vs.  Masten,  35  Barb., 
157;  Bronson  vs.  Fitzhugh,  1  Hill,  185  ;  Hoffman  vs.  Dun- 
lop,  1  Barb.,  185 ;  Parsons  vs.  Hughes,  9  Paige,  591  ;  Cats- 
kill  Bank  vs.  Messenger,  9  Cow.,  37 ;  Rowley  vs.  Stoddard, 
7  Johns.,  207).  By  statute,  a  release  may  be  so  drawn  as 
to  discharge  one  only  of  several  joint  debtors  (3  R.  8.  [5th 
ed.],  65;  Laws  1838,  Chap.  257);  and  as  the  intention  of 
the  creditor  is  evident  enough  from  the  form  of  the  release, 
the  justice  of  this  provision  can  hardly  be  disputed. 

N.  y.  C.  C,  Sec.  748. 


II. 


JNTKACT. 

ATtNo  Contracts, 

OF   CONTKACTS, 
'RACT8. 

Contracts. 


tTRACT. 

noN. 


reomcnt  to  do  or  n 


the  existence  of  a 


310  CIVIL  CODE. 


The  word  "object"  has  been  selected,  after  umch  nAtt- 
tioD,  as  a  more  correct  word,  for  the  purpose  here  intendcJ, 
than  **  subject"  or  ''subject  matter." 

N.  Y.  C.  C,  Sec.  745. 


CHAPTBfi  IL 

PARTIES. 


Section  1556.  Who  may  contract. 

1557.  Minors,  etc. 
.  155S.  Identification  of  parties  necessary. 

1559.  When  contract  for  benefit  of  third  person  may  be  enforced. 

whomay  Sec.  1556.     All  persons  are  Capable  of  Contracting,  «- 

contract.  ^  '^  ° 

cept  minors,  persons  of  ansoand  mind,  and  persons  de- 
prived of  civil  rights. 

The  disabilities  of  married  women  are  entirely  renovei 
by  Sec.  79. 

N.  Y.  C.  C,  Sec.  74B. 

Note.— See  Sec.  158  of  this  Code. 

Minom,  etc.  Seo.  1557.  Minoi*6,  and  pcrsons  of  unsound  mind,  have 
only  such  capacity  as  is  defined  by  Part  I  of  Div.  Pirstof 
this  Code. 

N.  Y.  C.  C,  Sec.  747. 

identfflca-  Seo.  1558.  It  is  cssential  to  the  validity  of  a  contract, 
4iMn([<^'  not  only  that  the  parties  should  exist,  but  that  it  shooid 
be  possible  to  identify  them. 

N.  Y.  C.  C,  Sec.  748. 


Muy 


When  con-         Sko.  1559.     A  contract,  made  expressly  for  the  benefit 


tract  for 


benefit  of      of  a  third  pcrson,  may  be  enforced  by  him  at  anytime 

third  person    ,^  ,.,  ... 

niaybeen-    bcfore  the  parties  thereto  rescind  it. 

forced.  *• 

N.  Y.  C.  C,  Sec.  749. 


CHAPTER  III. 

CONSENT. 


Suction  1565.  Essentials  of  consent. 

1566.  Consent,  ivhen  voidable. 

1567.  Apparent  consent,  when  not  free. 

1568.  Wfac-n  deemed  to  hare  been  obtained  by  fraud,  etc. 

1569.  Duress,  what. 

1570.  Menace,  what. 


iOD  of  ConBODt. 

imQDliuitlng  acctpUuce  ol  prupuul. 
uniostion  deomed  complete. 
'J  parfarmacce  of  condltioDi. 

>f  prapoHl. 

)f  oontracl,  void  for  want  ol  consent, 
if  abligatioD  by  aai»pbuiee  of  bennBta. 

iBent  of  the  parties  to  a  contract  e»«iij>J( 
most  be — 

1.  Free. 

2.  tlatuat;  and, 

3.  Communicated  by  each  to  the  other. 

N.  T.  C.  C,  8bo.  7S0. 

Skc.  1566.     A  consent  which  is  not  free  is  nevertheless  Coniwnt, 
not  absolutely  void,  bat  may  be  rescinded  by  tbo  parties,   Hbi*. 
in  the  manner  prescribed  by  the  chapter  on  Resciaion. 
St,  T,  C.  C,  Sec.  751. 

Sec  1567.    An  apparent  consent  is  not  real  or  free  appm^ii 
*hen  obtained  tbroairh —  when  not 

Durosa, 
Menace. 
Fraud. 

Un^Do  inflnence;  or, 
Uistake. 

UcDice  hM  Diuftllj  been  classed  «i(h  dnrcu,  and  (till  ba 
found  to  be  trCHCed  under  tb»t  bead  in  tbe  dignati.  tt  i;, 
bowever,  etearl]'  a  eepaiote  braneh  uf  tbe  anbjeot.  Ancident 
and  surpriH  an  iaoladed  nnder  tbe  bead  of  "  Hlttshe." 

M.  r.  C.  C,  See.  7S2. 

K.  1568.     Consent  is  deemed  to  have  been  obtained   whaaieei 
oogli  one  of  the  causufl  mentioned  in  the  last  section,  bemub- 
y  when  it  wouli)  not  have  been  given  had  such  cause   Hand.  «e. 
existed. 

M.  T.  c.  C,  S«.  7B.1. 
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Sec.  1569.     Duress  conBista  in — 

].  Unlawful  coDfinemont  of  tbe  person  ' 

of  the  bueband  pr  wife  of  such  party,  or 

descendant  or  adopted  child  of  snob  par 

wife. 

3.  Unlawful  detention  of  the  property  c 

3.  Confinement  of  each  person,  lawfu! 
fraudulently   obtaiued,   or    fraudulently 
barraesing  or  oppressive. 

N.  Y.  C.  C  6m.  7S4. 

Sec.  1570.     Menace  consiMts  in  a  tbreal- 

1.  Of  Huch  duress  as  is  specified  in  S 
the  last  fieetion, 

2.  Of  unlawful  and  violent  injurj-  to  th( 
periy  of  any  such  person  as  is  specified 
tionj  or, 

a.  Of  injury  to  the  character  of  any  siii 


Thii  nun] 

8p«ica  of  threat  it  not  01 

dcflultiu 

n«f 

doublleii 

the  old 

mon  'U<f.  wben 

■  tibellsr 

in  juil 

bo  paiddamagci,  »hil<i 

oor 

■oy  ant  <1» 

•kt  bunnd 

drink  (DIt« 

1  Plowd., 

doblur. 

did  utnallj  lUrva 

o  death. 

r«r 

Kb  rteoTerj-  ..f 

peenniirj 

b«  coca 

dore 

d  in  idequats 

sntlafuctid 

perlj  0 

wM  an  tb 

d«n,i  (1 

ThoTe' 

«dj 

Dov  eiiitiDs 

I    loM    «S( 

ride 

d  ofToc.  U,  . 

nd  thresi 

purpixe 

Elorting  money 

■Dd  thet 

light  not  to  l> 

■lLo<red 

Th«e  • 

ined  by  I 

2  Stnrk 

Ev 

.4S2:  Chitt.  Coot.  lOS. 

Slimnio 

.  28  N.  v.,  9.  in  wh 

oh  aame  » 

■Danima 

eof 

tbreu  iDVolri 

gUlolOM 

Sec.  1571.     Fraud  is  either  uctnul  or  to 
N.  Y,  C.  C,  Set.  756. 

Skc  1572.  Actual  fraad,  within  tbe  i 
chapter,  consists  in  any  of  tbe  following  : 
by  a  party  to  the  contract,  or  with  his  co 
intent  to  deceive  another  party  thereto,  oi 
to  enter  into  tbe  eoottact : 

I.  The  suggestion,  us  a  fact,  of  that  wl 
by  one  who  does  not  believe  it  to  be  true. 
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isertion,  in  a  manner  not  warrftnted 

r  ihe  person  making  it,  of  thai  which 

e  believer  it  to  be  true. 

I  of  that  which  is  true,  by  one  having 

of  the  fact. 

le  without  anj-  intention  of  perform- 

itted  to  deceive. 

:.  C,  S«fl.  7bJ. 

■active  fraud  consiittfl —  comtmoi 

of  duty  which,  without  an  actually 
lina  an  advantage  to  the  person  in 
claiming  under  him,  by  mistoadlng 
udice,  or  to  the  prejudice  of  any  one 

:t  or  omission  a.i  the  law  specially 
lent,  witboat  respect  to  actual  fraud. 

:.  C,  Set  7S8. 

I  fraud  is  always  a  question  of  fact.      Actuirr 

"  ^  ■  niMwUm 


3  influence  consiate —  ' 

jne  in  whom  a  confidence  ia  reposed 
holds  a  real  or  apparent  authority 
nfidence  or  authority  for  the  purpose 
,ir  advantage  over  him. 
infair  advantage  of  another's  weak- 

ssly  oppressive  and  unfair  advantage 
ies  ov  distress. 


im.     Thii 

luitriLlaa  in  ■  vnrlii);  of  forms,  ud  >DgUiiiiiil  bj 
( lulhoTitlc*,  ID  the  Tilts  on  Trniit.  But  it  ie  iln 
be  r»cogn1»d  in  [ta<>  plact.  It  ia  not  nMexiir;, 
laaei,  to  ihow  Ihtit  tbcro  wu  any  deceplion  pra«- 
.  ia  tufflcicDl  to  abow  tbat  tb«  cuntdenet  rtposed 
I  (idinDta);*  of  for  purpOMB  of  gain  (ns  Sean  v>. 
H.  Y.,  !S8,  372;  Bergen  va.  Udall,  31  Barb..  9; 
.  Barnea,  411  Barb.,  bllj  Baker  vt.  Bradkj,  7 
.  A  a,,  S87i  Terrell  tx.  Bank  of  Londnn,  10  H.  of 
SB;  iMnt  Ta,  Bennsit,  4  Myl.  t  Cr.,  ZftB;  7  Sim., 
anra.  Kenncdj.  B  Jur.  [N,  S.],  1103;  Darim  y>. 
1.,  100!.) 

.'n(  iiutj  not  ncquira  (D^lbiiig  from  his  child  by 
teit  eicrclae  of  parenlal  aulborit;  (Burj  vs.  Op- 
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what. 


tfistoka 
or  fiust. 


penbeim,  26  Boav.,  594;  Borgon  t8.  Udall,  31  Btrb.,  d: 
Taylor  vs.  Taylor,  8  How.  [U.  S.],  183;  Baker  ts.  Btid- 
ley,  7  Do  G.,  M.  k  6.,  697;  see  BrouD  vs.  Keonedy,  9  Jar. 
[N.  S.],  1163;  Davies  vs.  Davies,  id.,  1002);  and  the  nne 
rule  applies  to  any  one  standing  in  the  relation  of  a  parest 
(Archer  vs.  Hudson,  7  Beav.,  551),  as  an  vnole  witb  wbon 
his  nieoe  lived  for  a  number  of  years  (id.),  or  an  eider 
sister  who  had  a  great  ascendancy  over  the  mind  of  the 
grantor  (Harvey  vs.  Mount,  8  Beav.,  439).  So  a  deed  fitMD 
a  lady  to  a  clergyman  whom  she  believed  to  be  inspired, 
was  set  aside  (Nottidge  vs.  Prince,  2  Giff.,  246). 

Where  agents,  appointed  by  the  Comptroller  to  investi- 
gate the  condition  of  an  insurance  company  which  had 
applied  to  him,  pursuant  to  statute,  for  leave  to  do  losiaesf, 
after  they  had  made  their  report,  and  had  in  fact  do  fa- 
ther power,  insisted  upon  the  payment  of  $300  as  f<*et, 
threatening  to  revoke  their  report  if  the  foes  were  notpaiil, 
it  was  held  that  the  money  paid  under  such  a  threat  might 
be  recovered  back  (Am.  Ex.  Fire  Ins.  Co.  vs.  BrittcD,  8 
Bosw.,  148;  see  Steele  vs.  Williams,  8  Ezch.,  625;  Dew  ts. 
Parsons,  2  B.  <fc  Aid.,  562;  Morgan  vs.  Palmer,  2  B.  A  C 
729). 

This  is  all  that  is  necessary.  Nothing  more  than  a  per- 
verted use  of  the  power  of  the  party  need  be  shown. 

Note  to  Subd.  2. — Longmate  vs.  Ledger.  6  Jur.  [N.  S.], 
481;  Blackford  vs.  Christian,  1  Knapp,  77;  see  Tracy  ti. 
Sacket,  1  Ohio  St.,  58;  Rippy  vs.  Grant,  4  Ired.  Eq.,  M; 
Wbiteburn  vs.  Hines,  1  Munf.,  557 ;  Dunn  vs.  Chamben,  4 
Barb.,  376. 

Note  to  Subd.  3.— Breok  vs.  Cole,  4  Sandf.,  88 ;  Bovci 
vs.  Heaps,  3  Vcs.  A  B.,  119;  Wood  vs.  Abrey,  3  Madd., 
423;  Gould  vs.  Okeden,  4  Bro.  P.  C,  198;  see  CockshotTi. 
Bennot,  2  T.  K.,  763 ;  Bemardiston  vs.  Lingood,  2  itk., 
133;  Thornhill  vs.  Evans,  id.,  330;  Walmsley  vs.  Booth, 
id.,  28,  29;  Berney  vs.  Pitt,  2  Vem.,  14;  Nott  vs.  Hill,  id.. 
27;  Wiseman  vs.  Beake,  id.,  121;  Roche  vs.  O'Brien,  1  Ball 
A  B.,  337,  359;  Bromley  vs.  Smith,  26  Beav.,  664;  5  Jar. 
(N.  S.),  837;  Lamplugh  vs.  Cox,  Dick,  411  ;  Heron  rt. 
Heron,  2  Atk.,  160.  These  cases  seem  to  support  this  view. 
They  are  generally  classed  under  the  head  of  frand  (ate 
Story  Eq.  Jur.,  Sees.  331-337) :  but  the  principle  on  which 
they  depend  is  not  a  mere  question  of  fraud. 

N.  T.  C.  C,  See.  760. 

Sec.  1576.     Mistake  ra^y  be  either  of  fact  or  law. 

As  to  mistake  of  fact  there  is  no  question.  Mistake  of 
law  has  been  often  declared  to  be  no  ground  for  relief  st 
law  or  in  equity  (see  Champlin  vs.  Laytin,  13  Wend.,  417 : 
Storra  vs.  Parker,  6  Johns.  Ch.,  166 ;  Lyon  vs.  Richmoad. 
2  id.,  61 ;  Kent  vs.  Manohester,  29  Barb.,  595 ;  Stoiy,  Bq. 
Jur.,  Sees.  1 1 1-139).  But  the  contrary  view  has  been  takes 
by  Judges  of  high  authority  (see  Champlin  vs.  Laytin,  Ih 
Wend.,  422 ;  Many  vs.  Beekman  Iron  Co.,  9  Paige,  188  : 
Stone  vs.  Godfrey,  5  De  G.,  M.  A  Q.,  90  ;  Bronghton  rr. 
Hutt,  3  De  G.  A  ./.,  501;  Evants  vs.  Strode,  11  Ohiu,  4S0. 
See,  also,  Wheeler  vs.  Smith,  9  How.  [U.  S.],  55).  The 
Commissioners  think  that  the  latter  oases  are  better  consid- 
ered. No  doubt  relief  upon  this  ground  must  be  granted 
with  extreme  caution,  and  in  only  a  limited  class  of  carti: 
but  this  by  no  means  proves  that  such  relief  should  nerer 
be  granted. 

N.  y.  C.  C,  Sec.  761. 

Sec  1577.  Mistake  of  fact  is  a  mistake,  not  caused  by 
the  neglect  of  a  legal  duty  on  the  part  of  the  person  mak- 
ing the  mistake,  and  consi.sting  in — 
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18  ignorabce  or  forgetrulncss  of  a  fact 
Lterial  to  tho  contract;  or, 
present  existence  of  a  thing  material 
ich  does  not  exist,  or  in  the  past  exiat- 
g,  which  has  not  existed. 
C.  C,  S*o.  TM. 

«ke    of   law  constitutes   a    mistake,  Mtautt 
g  of  this  article,  only  when  it  arises 

iHioD  of  the  law  by  all  parties,  all  sup- 
new  and  understood  it,  and  all  making 
ime  mistake  as  to  the  law ;  or, 
nsion  of  the  law  by  one  party,  of  which 
are  at  the  time  of  contracting,  but 
rectify. 

!a  5hM.  ].— Many  vs.  Beefcmui  Irnn  Co..  9  Paige, 
all  va.  RMd,  S  Barb.  Cb.,  SOI ;  ne  Pil«bar  cs.  Ta- 
lk Road  Co.,  10  Barb.,  43«  ;  Wake  ra.  Uairop,  S  H. 
B8. 

la  Suhd.  a In  Cooka  ra.  Knthan  (IS  Barb.,  3i!).  it 

d  that  a  DiiarepreeeDtalloa  of  tbe  law  b;  ooe  partT, 
high  tbe  other  ignaranily  relied,  hhi  a  fraud.     It 

>  rollow  tbat  a  traoaactioD  auch  ag  la  deaeribed  ia 
shoutd  bo  rellevsd  ^linat,  as  *  miataks,  if  not  as 

C.  C,  Soc.  TM. 

*ke  of  foreign   laws  is  a  mistake  of  ujitakeof 

C.  C,  Sen,  T»4. 

lent  is  not  matual,  unless  the  parties  MatiwiiiT 
3ame  thin^r  in  the  same  sense.     But  in 
d  by  the  chapter  on  Inlerpretation,  they 

>  to  agree  without  regard  to  tbe  fact. 
C.  C,  SsB.  765. 

lent  can  be  communicated  with  effect,  CoomuDiu. 
)r  omission  of  the  party  contracting,   „«."  ""' 
is  to  communicate  it,  or  which  neces- 
I  commnnication. 

■  intended  to  eiclude  Iha  pnssible  cate  of  a  deolnra- 

,  and  CDDHuaaicatcd  b;  bim   tv  cbc  otbor  part; 

authoric;. 

C.  C,  8eo.  78«. 

Mode  or 

proposal  prescribes  any  coDditions  COD-  a(i,^"K- 
nnicatioD  of  its  acceptance,  the  pro-  ^pr^. 
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When  com* 
luuDicatioQ 
deemed 
C(Nnp!ete, 


Accoptiince 
hj  perform' 
anoeof 
Gooditioiw. 


Aooeptance 
moat  bo 
absolate. 


poser  is  not  bound  unless  they  aro  conformed  to;  bot  in 
other  cases  any  reasonable  and  usual  mode  may  be 
adopted. 

N.  Y.  C.  C,  Seo.  767. 

Sec  1583.  Consent  is  deemed  to  be  full}'  commoni- 
cated  between  the  parties  as  soon  as  the  party  accepti?i^ 
a  proposal  has  put  his  acceptance  in  the  course  of  trans- 
mission to  the  proposer,  in  conformity  to  the  last  seution. 

Tbb  section  is  intended  to  recognize  the  rule  that  consent 
is  complete  as  sooii  as  a  letter  of  acceptance  is  pat  intt 
the  Post-office. 

N.  Y.  C.  0.,  Sec.  7M. 

Sec.  1584.  Performance  of  the  conditions  of  a  propo- 
sal, or  the  acceptance  of  the  consideration  offered  with  a 
proposal,  is  an  acceptance  of  the  proposal. 

N.  Y.  C.  C,  Sec.  769. 

Sec.  1585.  An  acceptance  must  be  absolute  and  un- 
qualified, or  must  include  in  itself  an  acceptance  of  that 
character,  which  the  proposer  can  separate  from  the  rest, 
and  which  will  conclude  the  person  accepting.  A  qnali- 
fiisd  acceptance  is  a  new  proposal. 

N.  Y.  C.  C,  Sec.  770. 


Revocation 
of  ppiposal. 


Sec.  1586.  A  proposal  may  be  revoked  at  any  tiroo 
before  its  acceptance  is  communicated  to  the  propot»er, 
but  not  afterwards. 

N.  Y.  C.  C,  Sec.  771. 


Revocation, 
bow  made. 


Sec.  1587.     A  proposal  is  revoked — 

1.  By  the  communication  of  notice  of  revocation  by 
the  proposer  to  the  other  party,  in  the  manner  prc«>cribed 
by  Sees.  1581  and  1583,  before  his  acceptance  has  been 
communicated  to  the  former. 

2  By  the  lapse  of  the  time  prescribed  in  such  propositi 
for  its  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse 
of  a  reasonable  time  without  communication  of  the  ac- 
ceptance. 

8.  By  the  failure  of  the  acceptor  to  fulfil  a  condition 
precedent  to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

N.  Y.  C.  C,  Sec.  772. 


TIL  CODE.  3i7 

:t  which  ie  voidable  solely  tor  want  RotBcsiioa 
'atiSed  by  a  subsequent  consent.       laidrorwuli 

,  See.  773.  "™°  ■ 

Skc.  1589.     A  voluntary  acceptance  of  the  benefit  of  n  Ammpiim 
irttDsaetioii  is  equivalent  to  a  consent  to  ail  the  obliga*.  bjucept. 
[iuns  arising  from  it,  so  far  aa  the  facts  are  Icnown,  or  xiu. 
OLi^ht  to  be  known,  to  the  person  accepting. 

N.  y.  C.  C,  Seo.  T7< ;  Bannett  ti.  Judion,  !I  H.  Y.,  S38. 


CHAPTER   IV. 

OBJECT   OF  A   CONTRACT. 

Oltii'ct.  nbat 
Beqoiiitlti  of  otjcot. 
Impouibilitf,  what. 
Wheo  CDDIrut  vballj  void. 
When  coDLnuC  portuUI;  void. 

Sec  1595.     The  object  of  a  contract  is  the  thing  which  o*j«t,»h»t 
I      h  is  agreed,  on  the  part  of  the  party  receiving  the  oon- 
)u,  to  do  or  nor  to  do. 

N.  Y.  C.  C,  See.  7T6  ;  Martin  T».  MeCormlck,  8  N.  Y., 
33S. 

599.    Tho  object  of  a  contract  mnst  be  lawful  RnqnMtn 
le  contract  is  made,  and  possible  and  ascertain- 
tb<t  time  the  contract  is  to  be  performed. 

N.  y.  C.  C,  Sec.  r7«. 

NoTB.— For  a  dsaiiitiaii  of  the  word  "l&irrul,"  lee  Cbap. 
V,  ot  thi*  Titla. 

597.     Everything  is  doeraed  possible,  except  that  impimibii- 
I  impossible  in  the  nature  of  things,  '^' " 

ImpbBaibilil;  la  (a  bi  dclermlued,  Dot  b;  tbe  miiuii  or 
abilit?  of  [be  parlr.  bnl  by  lbs  Datura  of  tbiDgi  (Coda  La., 
lB»b,  S02S,'  lea  McNailt  vi.  Read,  V  Bing.,  BS  ;  Beebe  ti. 
J.ihn«an,  Itr  W«nd.,  MO;  Hannonj  vs.  Bin|;bBto,  12  N,  Y,, 
»B ;  Wirfleld  vt.  Walkiai,  SO  Barb.,  SSS  ;  Tarnell  ra.  Con- 
itable,  T  Ad.  A  Bt.,  ItS).  Tbua  a  proraiea  to  piocura  tbe 
auantofatbird  penon  to  an;  lawfuJ  and  proper  lot  ie  Tftlid 
(Uojd  Ta.Cri>pe,  i  Taunt,  3*9;  McNeill  vs.  Beed,  e  Bing,, 
68).  ' 

S.  Y.  C.  C,  S«a.  777. 

159R.     Where  a  contract  bas  but  a  singlo  object,  wheneon- 
[i  object  is  unlawful,  whether  in  whole  or  in  part,  J^'  "'"'"' 
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or  wholly  impossible  of  performance,  or  so  vaguely  ex- 
pressed as  to  be  wholly  unaseertainable,  the  entire  con- 
tract is  void. 

N.  Y.  C.  C,  Sec.  778. 

whenoon-         Sec.  1599.     Where  a  contract  has  several  distinct  ob- 
tiaiiy  void,     jects,  of  which  one  at  least  is  lawful,  and  one  at  least  is 

unlawful  in  whole  or  in  part,  the  contract  is  void   as  to 

the  latter  and  valid  as  to  the  rest. 

N.  Y.  C.  C,  Sec.  779. 


CHAPTER  V. 

CONSIDERATION. 


Sectiom  1603.  Good  conaideratioa,  what. 

1606.  How  far  legal  or  moral  obligation  in  a  good  coneidermtioo. 

1607.  CoDflideratioQ  lawful. 

1608.  Effect  of  its  illegality. 

1609.  Consideration  executed  or  executory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertaining  consideration. 

1613.  Same. 

Goodcoiuiid.  Sec.  1605.  Any  benefit  conferred,  or  agreed  to  be  con- 
era  on,w  f^j^^d,  upon  the  promiscr,  by  any  other  person,  to  ^vhieb 
the  promiser  is  not  lawfully  entitled;  or  any  prejudice 
suifered,  or  agreed  to  be  saffered,  by  such  person,  other 
than  such  as  be  is  at  the  time  of  consent  lawfully  boond 
to  suffer,  as  an  inducement  to  the  promiser,  is  a  good  con- 
sideration for  a  promise. 

N.  Y.  0.  C,  Sec.  780. 

How  far  le-        Seo.  1606.     An  existing  legal  obligation  resting  upon 
^ii^LS^n  li  the  promiser,  or  a  moral  obligation  originating  in  some 
riSoretSn."     benefit  conferred  upon  the  promiser,  or  prejudice  suffered 
by  the  promisee,  is  also  a  good  consideration  for  a  prom- 
ise, to  an  extent  corresponding  with  the  extent  of  the 
obligation,  but  no  further  or  otherwise. 

The  common  law  does  not  recognize  moral  obligations, 
except  in  a  few  cases,  as  sufficient  to  sustain  a  promi«« 
(Nash  vs.  Russell,  5  Barb.,  556  ,•  Goer  vs.  Archer,  2  Baxi»^ 
420;  Watkins  ts.  Halstead,  2  Sandf.,  311;  Ehle  rs.  Jad- 
son,  24  Wend.,  97  ;  Smith  vs.  Ware.  13  Johns.,  257  :  B«a«. 
mont  vs.  Reeve,  8  Q.  B.,  483;  Eastwood  vs.  Kenyon,  11 
Ad.  A  El.,  438.  But  see,  to  the  contrarj,  Doty  vs.  Browm, 
14  Johns.,  381;  Lee  vs.  Muggeridge,  5  Taunt,  36).     Tb« 


CIVIL  CODE. 

.  howBTBr.  entinlj  Tait  ta  Mt&bliBh  anj  sstisbs- 

of  moral  obli|;atiDni.     Thus,  in  Bann  tb.  Win- 
ohng.  Cb„  J29),  put  udaction  nai  held  a  good 


!  obligntion.  Yet  in  Rice  va.  Welling  {i  Wvod.. 
Barljn,  Mahon  (l»  Jobni.,  117).  Ibe  original 
u  niurioDt,  and  Iberefore  void  from  the  bagin- 

nranoy,  vfaicli  are  held  Talid.  G°Dldiilg  tl.  Da- 
I  reversed  (Zfl  S.  V.,  e04).  The  rule  slated  lu 
mi  to  the  Cotomisaiunert  to  bo  just,  and  to  be. 


innideration  of  o.  contract   must   be   CoimWm- 
aning  of  Sec.  1667. 

C„  See.  782. 

part  of  a  single  considerotioD  for  nflMtsfm 
,  or  01  several  considerations  for  a 
rful,  the  entire  contract  id  void, 

Dclplc  ie  deduciblB  ^m  all  the  caies  taken  to- 

9  is  DO  donbt  that,  if  the  coneideratiau  !■  singln. 

words  indiriiible,  itt  partial  ilkgalit;  la  ralnl  to 
cl  (Mills  It.  M>n>,  36  Barb.,  47 4 ;  Ro«o  re. 
id.,  3AI ;  Pepper  ra.  Haight.  20  Id.,  429 ;  Barton 
acksoD  Planit  Road  Co.,  IT  id.,  307  ;  Bart  tb. 
ow.,  431 ;  aee  Brovn  vs.  Brown,  31  Barb.,  ^33  ! 

Havana,  37  id.,  343).  The  limitntioni  of  Ibe 
informabU  ta  the  principle  af  Seoi.  T7B  aud  TTB. 


ideration  may  bo  executed  or  exccu-  con»id*n 

iiirt.     Ill  BO  far  DS  it  is  executory,  it  cntnior' 

iaione  of  Chap.  IV  of  this  Title.  """'"' 

C,  See.  784. 


a  consideration  is  executory,  it  is   ' 
at   the  contract  should    specify  its  < 
RmoDnt  or  the   means  of  ascertaining  it.     It  may  be  left 
to  the  decision  of  a  third  person,  or  regulated  by  any 


cified  standard. 


There  ia  perhnpB  no  proeedent  fur  a  general  proviflion  uf 
thia  kind  [jpeeiflod  alandard]  under  the  bead  of  oontraots. 
But  finding  it  neccaaar;  to  repeat  Ibe  eame  amtlnn,  almoit 
ward  for  Rorc),  under  tbo  varioni  beadi  of  Sale,  Hire,  Bm- 
plojnwnt,  Deposit,  Carriage  and  Inaurance,  and  peroeiriDg 
uo  reason  wh?  it  oould  work  iqjuitice  if  applied  to  other 

part  of  the  Code ;  to  which,  they  think,  it  properly  belonga. 
K.  Y,  C.  C,  Seo.  TBS. 
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How  asoer- 
tained. 


Effect  of  im- 
poniblUty 
of  ascertain- 
ing conald- 
eratlon. 


Same. 


Sec.  1611.  When  a  contract  does  not  dotermine  the 
amount  of  the  consideration,  nor  the  method  by  which  it 
is  to  be  ascertained,  or  when  it  leaves  the  amount  thereof 
to  the  discretion  of  an  interested  party,  the  considemiion 
must  be  so  much  money  as  the  object  of  the  contract  ia 
reasonably  worth. 

N.  Y.  C.  C,  Sec.  786. 

Seo.  1612.  Where  a  contract  provides  an  exclusive 
method  by  which  its  consideration  is  to  be  ascertained, 
which  method  is  on  its  face  impossible  of  execution,  the 
entire  contract  is  void. 

N.  Y.  C.  C,  Sec.  787. 

Sec.  1613.  Where  a  contract  provides  an  exclusive 
method  by  which  its  consideration  is  to  be  ascertained, 
which  method  appears  possible  on  its  face,  but  in  fact  is, 
or  becomes,  impossible  of  execution,  such  provision  only 
is  void. 

Pothier  (Sale.  n.  34)  holds  that  thecontrnct  in  such  eaic 
is  voidable,  and  this  view  has  been  adopted  by  some  wiitat 
in  this  country  (Story  on  Sales,  Seo.  220  ;  I  Pars.  ConL.Sth 
ed.,  525),  but  it  seems  more  probable  that  the  commOD  law 
would  regard  the  contract  as  made  for  a  reasonable  consid- 
eration, to  bo  ascertained  in  any  usual  way.  Thas,  wlicr« 
a  covenant  to  renew  a  lease  provides  for  an  arbitration  to 
defermioe  the  rent,  and  no  award  is  ever  made,  the  ConrI 
will  enforce  the  renewal  at  a  reasonable  rent  (Reformed 
Dutch  Church  vs.  Parkhurst,  4  Bosw.,  491  ;  DunneU  vs. 
Ketoltas,  16  Abb.  Pr.,  205.) 

N.  Y.  C.  C,  Seo,  788. 


TITLE    TI. 


MANNER  OF  CREATING  CONTRACTS. 

Skction  1619.  Coi^tracts  express  or  implied. 

1620.  Express  contract,  what. 

1621.  Implied  contract,  what. 

1622.  What  ouutraots  may  be  oral. 

1623.  Contract  not  in  writing  through  fraud,  may  be  eoforocd 

against  fraudulent  party. 

1624.  What  contracts  must  be  written. 

1625.  Effect  of  writing.      • 

1626.  Contract  in  writing,  takes  effect  when. 

1627.  Provisions  of  chapter  on  transfers  of  real  property. 

1628.  Corporate  seal,  how  affixed. 

1629.  Provisions  abolishing  seals  made  applicable. 


Ssc.  1619. 


CIVIL  CODB. 

A  contract  is  either  express  or  implied, 

N.  Y.  C.  C,  Sec.  789. 
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ContraetB 
expreei  or 
Implied. 


Sbc.  1620.     An  express  contract  is  one,  the  terms  of  szprencon- 
which  are  stated  in  words. 

N.  Y.  C.  C,  Sec.  790. 

Ssc.   1621.      An  implied  contract  is  one,  the  existence  implied  eon- 
and  terms  of  which  are  manifested  by  condact. 

The  ordinary  definition  of  an  implied  contract  includes 
obligations  imposed  by  law  upon  parties,  as  between  each 
other.  These  obligations  are,  however,  considered  in  an- 
other part  of  the  Code. 

N.  Y.  0.  C,  Sec.  791. 

Seo.   1622.      All  contracts  may  be  oral,  except  such  as   what  con- 
are  specially  required  by  statute  to  be  in  writing.  SSii?*^ 

N.  Y.  C.  C,  Sec.  792. 

Sec.   1623.      Where  a  contract,  which  is  required  by  contract  not 

,  .•  ...  1/1*.  .i^  writing 

law  to   be    in    writing,  is  prevented  fr6m  being  put  into  through 

writing  by  the  fraud  of  a  party  thereto,  any  other  party  b«  eidbrcS 

who  is  by  such  fraud  led  to  believe  that  it  is  in  writing,  fraudulent 

and  acts  upon  sach  belief  to  his  prejudice,  may  enforce  it  ^  ^' 
against  the  fraudulent  party. 

This  principle  of  equity  ought  to  be  recognised  in  all 
oases,  whether  legal  or  equitable. 

N.  Y.  C.  C,  Sec.  793. 

Sec.  1624.     The  following  contracts,  or  some  memoran-  what  con. 
dam  thereof,  expressing  the  parties,  their  consent  and  the  bJiT^tten!^ 
object  of  the  contract,  must  be  in  writing,  subscribed  by 
the  party  to  be  charged  thereby,  or  by  his  agent  for  the 

purpose  : 

1.  An  agreement  that,  by  its  terms,  cannot  be  fully  por- 
iormed  within  one  year. 

2.  An  agreement  to  answer  for  the  debt,  default  or  mis- 
carriage of  another. 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  mutual  promises  to  many. 

4.  An  executory  contract  of  marriage. 

NoTR. — Subds.  1  and  3  are  in  the  language  of  the  New 
York  CItU  Code,  Sec.  794.  They  modify  Subds.  1  and  3  of 
Sec.  12,  "  Frandnlent  ConTeyanees.''  The  reasons  are  as- 
signed in  the  note  of  the  New  York  ro^iMrs,  as  follows : 

41 
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"  The  ooDiideration  is  no  longer  neceesarj  to  be 
(Laws  of  1863,  ch.  464).    Saoh  at  least  was  the  nndoBl 
intention  of  the  Legislature,  though  under  the  deeittoo 
Wain  Ts.  Warlters  (5  East,  10),  it  is  diffienlt  to  aaj  wl 
its  intention  is  plainly  expressed.    The  language  here 
posed  is  unmistakable  in  its  meaning. 

"  The  names  of  all  the  parties  must  be  stated  in  the 
orandum  (Williams  ts.  Lake,  2  El.  k  £1.,  349). 

"  The  whole  object  of  the  contract,  and  all  ita  terms, 
be  expiesscd  (Wright  vs.  Weeks,  25  N.  T.,  153). 

"  The  language  of  the  statute  is  '  is  not  to  he,'  etc.  Iiil 
construed  as  applying  only  to  contracts  which  cannot  poi 
blj  be  executed  within  a  year,  under  any  contingeDcy  (f 
ser  TS.  Dresser,  35  Barb.,  573 ;  A  richer  t».  Zeh,  5  Hill,  201  j 
Plimpton  vs.  Curtiss,  15  Wend.,  336;  McLeea  rs.  Hale.  1( 
id.,  426;  Moore  vs.  Fox.  10  John?.,  244.  Conopare  Darn* 
N.  T.  Central  R.  K.,  31  Barb.,  54S;  Pitkin  ▼•.  Loug  Is 
K.  R.,  2  Barb.,  Ch.  R.,  221 ;  see  Talmadge  va.  Rensael 
and  Saratoga  R.  R.,  13  Barb.,  593). 

"  Day  vs.  N.  Y.  Central  R.  R.,  31  Barb.,  548,  556;  Ai 
burger  vs.  Marvin,  4  E.  D.  Smith,  393;  Lockwood  ts.  Baniee|| 
3  Hill,  128;  Broadweli  vs.  Oetman,  2  Den.,  87 ;  Bi 
vs.  Heald,  1  Bam.  A  Aid.,  722. 

'<  The  words  '  from  the  making  thereof/  sure  onitti^  u«| 
order  to  harmonize  the  rules  in  relation  to  contracts 
ing  both  real  and  personal  property,  which  are  now  gOT^ 
erned  by  different  provisions  on  this  point  (Young  vs-Dsksal 
6  N.  Y.,  463;  overruling  Groswell  vs.  Crane,  7  Baxh.,  191}^ 
The  Commissioners  think,  moreover,  that  the  atrictncai 
this  provision  has  worked  iiijustice.    Few  yearlj  oootrscUtl 
go  into  effeot  instantly/' 

Subd.  2  is  the  second  subdivision  of  Sec.  12,  *'Friidi-| 
lent  Conveyances."     Bee,  also,  Gvarantif. 

Subd.  3  is  a  new  provision.  This  has  been  inserted  apeatj 
recommendation  of  eminent  lawyers,  to  prerent  irandaiiiai 
exposures  of  past  confidential  relations  in  aetiona  for  brcadi 
of  promise,  denying  the  action,  except  when  there  is  a  vrit- 
ten  contract.  Of  course  an  agreement  to  many  dtprunti, 
followed  by  cohabitntion,  makes  valid  marriage  an  exe- 
cuted contract,  under  Sec. . 


Effect  of 
writing. 


Sec  1625.  The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or  not.  super- 
sedes all  the  oral  negotiations  or  stipulations  concerninjj: 
it8  matter,  which  preceded  or  accompanied  the  ezecntion 
of  the  instrument. 

N.  Y.  C.  C,  See,  796. 


Contract  in        SfiC.  1626.     A  contract  in  writing  takes  effect  open  iu 
takM"effect    delivery  to  the  party  in  whoso  favor  it  is  made,  or  to  bi« 

when. 

«a^ent. 

N.  Y.  C.  C,  Sec.  7»6. 


Pruvisijus  Sec.  1627.     The  provisions  of  the  chapter  on  Trant/en 

transfers  of    tfi  Genetaly  concerning  the  delivery  of  grants,  absolute 
erty.^'^'*'      and  conditional,  apply  to  all  written  contracts. 

N.  Y.  C.  C,  Sec.  797. 
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Ssc.  1628.    A  corporate  or  official  seal  may  be  affixed  Corpont« 
to  an  iDStrumcDt  by  a  mere  impresBion  upon  the  paper  or  affixed. 
other  material  on  which  such  instrament  is  written. 

N.  Y.  C.  C,  See.  798. 

Skc.  1629.    Sees.   1096  and   1097,  concerning  private  ProrWonB 
seals  and  prima  facie  consideration,  are  applicable  to  all  MUsmad« 

^  '  '^^  applicable. 

written  contracts. 

£Hew  seetion.] 


TITLE     III. 

INTBRPRBTATION  OP  CONTEACTS. 

Sccnoji  1635.  Uniformity  of  interprotation. 

1636.  ContraoU,  hov  to  be  interpreted. 

1637.  Intention  of  parties,  how  atoertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  of  written  eontracti. 

1640.  Writiog,  when  disregarded. 

1641.  BfFeet  to  be  given  to  every  part  of  contract 

1642.  Several  eontracts,  when  taken  together. 

1643.  Interpretation  in  favor  of  contract. 

1644.  Words  to  be  understood  in  usual  sense. 

1645.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object  ^ 

1649.  Interpretation  in  sense  in  which  promiser  believed  promisee 

to  rely. 
I6M.  Particular  danse  subordinate  to  general  intent 

1651.  Contract,  partly  written  and  partly  printed. 

1652.  Repugnancies,  how  reconciled. 

1653.  Inconsistent  words  rejected. 

1654.  Words  to  be  taken  most  strongly  against  whom. 

1655.  Reasonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied. 

1657.  Time  of  performance  of  contract 

1658.  Time,  when  of  essence. 
H59.  When  joint  and  severaL 

1660.  Same. 

1661.  Bzecuted  and  ezecutoiy  contracts,  what 

Sec.  1635.  All  contracts,  whether  public  or  private,  unifbrmitj 
are  to  be  interpreted  by  the  same  rules,  except  as  other-  tation/*^'*^ 
wise  provided  by  this  Code. 

Some  distinctions  are  made  at  common  law,  which  have 
BO  substantial  fonndaUon  in  reason.    Thus,  an  instrument 
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under  seal,  signed  by  an  aji^nt  in  his  own  name,  does  mI 
bind  his  principal  (Townsend  ts.  Hubbard,  4  Hill,  iH; 
Townsend  vs.  Coming,  2Z  Wend.,  435  ;  Berkley  vs.  Uardj, 
5  B.  A  C,  355),  though  a  oontraot  not  under  seal,  signed  i» 
this  manner,  would  bind  him  (Stanton  vs.  Camp,  4  Btrb., 
274 ;  see  Evans  vs.  Wells,  22  Wend.,  324 ;  Townsend  n. 
Hubbard,  4  Hill,  351).  In  Connecticut,  this  technical  dis* 
tinction  does  not  exist  (Magill  vs.  Hinsdale,  6  Conn.,  464). 

N.  Y.  C.  C,  Sec.  800. 

Note. — The  words  "  sealed  or  unsealed  "  are  stntek  ocU 
but  the  note  to  the  New  York  section  is  retained,  as  it  sbovt 
additional  reasons  for  abolishing  seals. 

Sec.  1636.  A  contract  must  be  so  interpreted  aa  to 
give  effect  to  the  mutual  intention  of  the  parties,  as  it 
existed  at  the  time  of  contracting,  so  far  as  the  same  Is 
ascertainable  and  lawful. 

N.  Y.  C.  C,  Sec.  801. 

intenuonof        Seo.  1637.     For  the  purpose  of  ascertaininfi:  the  inten- 

parties,  how       ,  r       r  o 

aMwrtained.    tion  of  the  parties  to  a  contract,  if  otherwise  doubtful, 
the  rules  given  in  this  chapter  are  to  be  applied. 

N.  Y.  C.  C,  Sec.  802. 


Contracts, 
how  to  be 
interpreted. 


Intention  to 
he  aacer- 
tafnod  from 
language 


Interpreta- 
tion of  writ- 
ten oon- 
tmcts. 


Writing, 
when  dbre- 
garded. 


Sec.  1638.  The  language  of  a  contract  is  to  govern  it« 
interpretation,  if  the  language  is  clear  and  ozpliciti  and 
does  not  involve  an  absurdity. 

N.  Y.  C.  C,  Sea  803. 

Sec.  1639.  When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained  from  the 
Miriting  alone,  if  possible;  subject,  however,  to  the  other 
provisions  of  this  Title. 

N.  Y.  C.  C,  Seo.  804. 

Sec.  1640.  When,  through  fraud,  mistake  or  accideDt, 
a  written  contract  fails  to  express  the  real  intention  of 
the  parties,  such  intention  is  to  be  regarded,  and  the 
erroneous  parts  of  the  writing  disregarded. 

N.  Y.  C.  C,  Sec.  806. 

Sec.  1641.  The  whole  of  a  contract  is  to  be  taken 
together,  so  as  to  give  effect  to  every  part,  if  reasonably 
practicable,  each  clause  helping  to  interpret  the  others. 

N.  Y.  C.  C,  Seo.  806. 

sereraioon-       Seo.  1642.    Scvcfal  contracts  relating  to  the  samo  mat- 
taken 'to-       ters,  between  the  same  parties,  and  made  as  parts  of  sab- 
stantially  one  transaction,  are  to  be  taken  together. 

N.  Y.  C.  C,  Sec.  807. 


Effect  to  be 
gtrento 
erery  part 
of  eontract. 
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Sec.  1648.    A  contract  must  receive  such  an  interpreta-  interpreta- 
tion as  will  make  it  lawful,  operative,  definite,  reasonable  of  cuntmct. 
and  capable  of  being  carried  into  effect,  if  it  can  be  done 
without  violating  tbe  intention  of  tbe  parties. 

N.  T.  C.  C,  Sec.  808. 

Sec.  1644.     The  words  of  a  contract  are  to  be  under-  woHb  to  be 

anderetood 

stood  in  their  ordinary  and  popular  sense,  rather  than  inosaai 
according  to  their  strict  legal  meaning;  unless  used  by 
the  parties  in  a  technical  sense,  or  unless  a  special  mean- 
ing is  given  to  them  by  usage,  in  which  case  the  latter 
mast  be  followed. 

N.  Y.  C.  a,  Sec.  809. 

Sec.  1645.     Technical  words  are  to  be  interpreted  as  Technioai 
usaally  understood  by  persons  in  the  profession  or  busi-  "^ 
ne«8  to  which  they  relate,  unless  clearly  used  in  a  differ- 
ent sense. 

N.  Y.  C.  C,  See.  810. 

Sec  1646.     A  contract  is  to  be  interpreted  according:  to  Law  of 

Lit  place, 

the  law  and  usage  of  the  place  where  it  is  to  be  performed; 
or,  if  it  does  not  indicate  a  place  of  performance,  accord- 
ing to  the  law  and  usage  of  the  place  whore  it  is  made. 

N.  Y.  C.  C,  Sec.  811. 

Sec.  1647.     A  contract  may  be  explained  by  reference  Contracts 
to  the  circumstances  under  which  it  was  made,  and  the  by^c^^um. 
matter  to  which  it  relates.       .  »    cee. 

N.  Y.  C.  C,  See.  812. 

Sec.  1648.     However  broad  may  be  the  terms  of  a  con-  Contract  re. 
tract,  it  extends  only  to  those  things  concerning  which  it  ttaeyiden^t 
appears  that  the  parties  intended  to  contract.  ^^ 

N.  Y.  C.  C,  Sec.  81.3. 

Sec.  1649.     If  the  terms  of  a  promise  are  in  any  respect  interpreta- 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the  sense  in  which 

;-      1  •   1      ,  .  11.  1  1         .  n  1  .         .        promiaerbe 

•n  whicb  the  promisor  believed,  at  the  time  of  making  it,  iievedprom 
that  the  promisee  understood  it.  • 

N.  Y.  C.  C,  Sec.  814. 

Sec.  1650.    Particular  clauses  of  a  contract  are  subor-  Particular 

1.  clanse  eub- 

Qinate  to  its  ireneral  intent.  ordinate  to 

^  general 

N.  Y.  C.  C,  Sec.  816.  Intent. 


sense 


326 


OlVIJj  CODB. 


oontnMst,  Sec.  1651.     Where  a  contract  is  partly  written   and 

tenaJdpwt-  partly  printed,  or  where  part  of  it  is  written  or  printed 
yprnted.  ^^^^p  |^jj^  special  directions  of  the  parties,  and  with  a 
special  view  to  their  intention,  and  the  remainder  is 
copied  from  a  form  originally  prepared  without  special 
reference  to  the  particular  parties  and  the  particular  con- 
tract in  question,  the  written  parts  control  the  printed 
parts,  and  the  parts  which  are  purely  original  control 
those  which  are  copied  from  a  form.  And  if  the  two  are 
absolutely  repugnant,  the  latter  must  be  so  far  disre> 
garded. 

N.  Y.  C.  C,  Sec.  816. 


Repoffnan- 
cies,  bow 
rucoadled. 


Words  to  be 
taken  moat 
stTongljjr 
against 
whom. 


Seo.  1652.  Eepugnancy  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as  will  give 
some  effect  to  the  repugnant  clauses,  subordinate  to  the 
general  intent  and  purpose  of  the  whole  contract. 

N.  Y.  C.  C,  Sec.  817. 

TnooQirfstent       Sec.  1653.     Words  iu  a  contract  which  are  wholly  in- 

words  re*  ,  ,,,  .ii  ••  -* 

jocted.  consistent  with  its  nature,  or  with  the  main  intention  of 

the  parties,  are  to  be  rejected. 

N.  Y.  0.  C,  Seo.  818. 

Sec.  1654.  In  oases  of  uncertainty  not  removed  by  the 
preceding  rules,  the  language  of  a  contract  should  be 
interpreted  most  strongly  against  the  party  who  cansed 
the  uncertaint3%to  exist.  The  promiser  is  presumed  to  be 
such  party;  except  in  a  contract  between  a  public  officer  or 
body,  as  such,  and  a  private  party,  in  which  it  is  presumed 
that  all  uncertainty  was  caused  by  the  private  party. 

N.  Y.  C.  C,  See.  819. 

Seo.  1655.  Stipulations  which  are  necessary  to  make  s 
contract  reasonable,  or  conformable  to  usage,  are  im- 
plied, in  respect  to  matters  concerning  which  the  contraci 
manifests  no  contrary  intention. 

N.  Y.  G.  C,  Seo.  820. 

Sec  1656.  All  things  that  in  law  or  usage  are  con- 
sidered as  incidental  to  a  contract,  or  as  necessary  to 
carry  it  into  effect,  are  implied  therefrom;  unless  some 
of  them  are  expressly  mentioned  thorein,  when  all  other 
things  of  the  same  class  are  deemed  to  be  excladed. 

N.  Y.  C.  C,  Sec.  821. 


Beuonable 
atipulations, 
when  im- 
plied. 


NoceflMury 

incidents 
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Sec.  •  1657.     If  no  time  is  specified  for  the  performance  Time  of  per- 

^  ,  ,      forouncA  of 

of  an  act  required  to  be  performed ^  a  reasonable  time  is  coDtract. 
allo^'ed.    If  the  act  is  in  its  nature  capable  of  being  done 
instantly,  as  for  example,  if  it  consists  in  the  payment  of 
money  only,  it  must  be  performed  immediately  upon  the 
thin^  to  be  done  being  exactly  ascertained. 

N.  Y,  C.  C,  Sec.  822. 

Sec.  1658.     Time  is  never  considered  as  of  the  essence  Time,  when 
of  a  contract,  unless  by  its  terms  expressly  so  provided.  ^  *^°^* 

This  proFision  is  new.  As  to  the  present  law  upon  the 
snbject,  see  Story  Bq.  Jar.,  Seo.  776.  It  is  Involved  in  so 
manh  difficulty,  that  the  Commissioners  deem  it  wise  to 
adopt  this  more  stringent  rule. 

N.  Y.  C.  C,  Sec.  82.3. 

Sko.  1659.     Where  all  the  parties  who  unite  in  a  prom-  whenjiiDt 
ise  receive  some  benefit  from  the  consideration,  whether 
past  or  present,  their  promise  is  presumed  to  be  joint  and 
several. 

N.  Y.  C.  C,  Seo.  824. 

8eo.  1660.     A  promise,  made  in  the  singular  number,  same. 
but  executed  by  several  persons,  is  presumed  to  be  joint 
and  several. 

N.  Y.  C.  C,  Seo.  825. 

Seo.  1661.    An  executed  contract  is  one,  the  object  of  Bxecuted 
which  is  fully  performed.     All  others  are  executory.  tS^ ^SST* 

N.  Y.  C.  C,  Seo.  826.  *'~^'  "*'**•*• 


TITLE    IV. 

UNLAWFUL   CONTRACTS. 

Sicnox  1667.  What  is  unlawful. 

1668.  Certain  contracts  unlawful. 

1669.  Penalties  void. 

1670.  Contract  fixing  damages,  roid. 

1671.  Exception. 

1672.  Restraints  upon  legal  proceedings. 

1673.  Contract  in  reatraint  of  trade,  roid. 

1674.  Exception  in  faror  of  sale  of  good  will. 

1675.  Exception  in  faror  of  partnership  arrangements. 

1676.  Contract  in  restraint  of  marriage,  void. 
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What  la 
unlawful . 


Certain  eon- 
tracts  un- 
lawftil. 


Penalties 
veld. 


Cratract 
flxinf  dam> 
ages,  void. 


Exception. 


Restraints 
upon  legal 
proceedings. 


Sec.  1667.    That  is  not  lawful  wbich  is — 

1.  Contrary  to  ao  express  provision  of  law. 

2.  Contrary  to  the  policy  of  express  law,  thoagh  not 
expressly  prohibited ;  or, 

3.  Otherwise  contrary  to  good  morals. 

N.  Y.  C.  C,  See.  827. 

Sec.  1668.  Ail  contracts  which  have  for  their  object. 
directly  or  indirectly,  to  exempt  any  one  from  responm- 
bility  for  his  own  fraud,  or  wilful  injury  to  the  person  or 
property  of  another,  or  violation  of  law,  whether  wilfal 
or  negligent,  are  against  the  policy  of  the  law. 

N.  Y.  C.  C,  8eo.  828. 

Sec.  1669.  Penalties  imposed  by  contract  for  any  dod- 
performance  thereof,  are  void,  fiut  this  section  does  not 
render  void  such  bonds  or  obligations,  penal  in  form,  as 
have  heretofore  been  commonly  used;  it  merely  rejects 
and  avoids  the  penal  clauses. 

N.  Y.  C.  C,  Sec.  829. 

Sec.  1670.     Every  contract  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to  be  made,  for 
a  breach  of  an  obligation,  is  determined  in  anticipatioo 
thereof,  is  to  that  extent  void,  except  as  expressly  pro- 
vided in  the  next  section. 

N.  Y.  C.  C,  Sec.  830. 

Sec.  1671.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained  by  a  breach  thereof,  when,  from  the 
nature  of  the  case,  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage. 

The  use  of  the  phrase  "  liquidated  damages  "  leads  foe- 
qncntly  to  an  evasion  of  the  law  in  respect  to  penalties. 
The  Courts,  not  Ten  luring  to  declare  such  oontraeta  void, 
constantly  discourage  them.  They  are  oppressiTe  and  Bnoon- 
scientiouSy  except  in  the  cases  permitted  above,  and  ought 
not  to  be  allowed.  The  restrictions  impo«ed  by  this  aeetioB 
are,  however,  new  (see  Bagley  vs.  Peddie,  16  N.  Y.,  469  ; 
Lampman  vs.  Cochran,  id.,  275). 

N.  Y.  C.  C,  See.  8S1. 

Sec.  1672.  Every  stipulation  or  condition  in  a  con- 
tract,  by  which  any  party  thereto  is  restricted  from  en- 
forcing his  rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals,  or  which  limits  the 
time  within  which  he  may  thus  enforce  his  rights,  is  void. 
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The  first  part  of  this  section  is  acknowledged  law.  A  eor- 
enant  in  a  contract^  not  to  sue  for  a  breach  thereof,  is  void. 
The  latter  provision  is  new.  The  question  involved  has 
been  variously  decided  in  different  tribunals,  with  a  prepon- 
derance of  opinion  in  favor  of  the  right  to  limit  the  time  of 
commencing  actions,  as  a  matter  of  law,  but  with  frequent 
disapprobation  of  the  practice.  In  support  of  the  right, 
see  FuIIam  vs.  New  York  Insurance  Co.,  7  Gray,  6 ;  Brown 
vs.  Roger  Williams  Insurance  Co.,  6  R.  I.,  394 ;  Northwest- 
ern Insurance  Co.  vs.  Phoenix  0.  St.  C.  Co.,  31  Penn.  St, 
448;  Portage  Insurance  Co.  vs.  West,  6  Ohio  St.,  599; 
Wilson  vs.  JStna  Itisurauce  Co.,  27  Verm.,  99 ;  also,  Ames 
vs.  New  York  Insurance  Co.,  14  N.  Y.,  266.  Against  it, 
see  Eagle  Insurance  Co.  vs.  Lafayette  Insurance  Co.,  9 
Ind.,  443 ;  French  vs.  Lafayette  Insurance  Co.,  5  McLean, 
461.  The  law  itself,  and  the  14w  alone,  should  regulate  the 
limitations  of  actions. 

N.  Y.  C.  C,  Sec.  832. 

Sec.  1673.     Every  contract  by  which  any  one  is  re-  Contract  in 

,-  ..  ,/»!  «.  .  reatralnt  of 

Strained  from  exercising  a  lawful  profession,  trade,  or  trade,  void. 
business  of  any  kind,  otherwise  than  is  provided  by  the 
next  two  sections,  is  to  that  extent  void. 

Contracts  in  restraint  of  trade  have  been  allowed  by  mod-> 
em  decisions  to  a  very  dangerous  extent.  In  Dunlop  vs. 
Gregory  (10  N.  Y.,  241),  a  contract  not  to  run  a  certain 
steamboat  above  Saugerties,  on  the  Hudson,  was  enforced, 
although  there  was  no  sale  of  a  good  will,  nor  any  oircura- 
stance  to  justify  the  contract,  except  that  it  was  made  upon 
a  sale  of  a  vessel  by  an  association  of  persons  who  had  pre- 
Tiously  used  it  to  run  above  Saugertios,  and  wished  to  avoid 
competition.  In  Whittaker  vs.  Howe  (3  Beav.,  387),  a  con- 
tract not  to  practice  law  anywhere  in  England  was  specifi- 
cally enforced.  Such  a  contract  manifestly  tends  to  enforce 
idleness,  and  deprives  the  State  of  the  services  of  its  citi- 
zens. 

N.  Y.  C.  C,  Sec,  833. 

Sec.  1674:     One  who  sells  the  good  will  of  a  business  Exception  in 
may  agree  with  the  buyer  to  refrain  from  carrying  on  a  f/^^u. 
similar  business  within  a  specified  county,  so  long  as  the 
buyer,  or  any  person  deriving  title  to  the  good  will  from 
him,  carries  on  a  like  business  therein. 

The  district  within  which  a  party  may  exclude  himself 
from  carrying  on  business  should  be  accurately  defined  by 
law ;  and  no  division  of  the  State  api)ears  to  the  Commis- 
sioners to  be  more  reasonable  or  convenient  for  this  purpose 
than  a  county.  And  no  one  should  be  allowed  to  prevent 
another  from  carrying  on  a  business  unless  he  himself  pro- 
vides the  public  with  the  same  advantages  iu  the  same 
county. 

N,  Y.  C.  C,  Sec.  834. 

Sec.  1675.  Partners  may,  upon  or  in  anticipation  of  a  Exception  in 
dissoiation  of  the  partnership,  agree  that  none  of  them  nereWp^-* 
will  carry  on  a  similar  business  within  the  same  city  or  ™**®™*^°^"' 
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town  where  the  partnership  bnsiness  has  been  transacted, 
or  within  a  specified  part  thereof. 

An  agreement  of  this  description,  operating  equally  vpom 
all  the  partners,  gires  to  all  an  opportunity  to  start  anew 
in  bnsiness  upon  equal  terms.  -  In  such  cases,  an  agieemeut 
excluding  them  all  Arom  the  county  would  be  too  broad.  It 
may  eren  be  doubted  whether  "  ward"  should  not  be  saV- 
Btituted  for  "  city ''  in  the  text. 

N.  Y.  G.  C,  Sec.  835. 

Seo.  1676.     Every  contract  in   restraint  of  the  mmr- 
riage  of  any  person,  other  than  a  minor,  is  void. 

Contracts  in  general  restraint  of  marriage  are  certainly  roid 
(Lowe  TS.  Peers,  4  Burr.,  2225 ;  Hartley  rs.  Rice,  10  Bttet., 
22;  Baker  vs.  White,  2  Verm.,  215;  Sterling  vs.  Sinniek- 
son,  2  South.,  750 ;  see  Conrad  ts.  Williams,  6  Hill,  444). 
Perhaps  a  contract  simply  in  restraint  of  remarriage  of  Cho 
wife  of  one  of  the  parties  would  be  held  valid  in  analogj  tn 
the  rule  concerning  wills,  but  experienco  has  shown  tbat 
such  stipulations  tend  to  immorality.  Restraints  upon  the 
marriage  of  minors  are  promotive  of  prudence,  wiihoat  be- 
ing burdensome. 

K.  T.  C.  C,  Sec.  886. 


TITLE   V. 

EXTINCTION  OP  CONTRACTS. 

Chapter    I.  CONTRACTS,   HOW  EXTINGUISHED. 
II.  RESCISSION, 
ni.  ALTERATION  AND  CANCELLATION. 


CHAPTER  t. 


Cod  tract, 
how  extin* 
galahcd. 


CONTRACTS,   HOW  EXTINGUISHED. 
Sectiok  1682.  Contract,  how  extinguished. 

Sec  1682.  A  contract  may  he  extinguished  in  like 
manner  with  any  other  obligation,  and  also  in  the  maD- 
ner  prescribed  by  this  Title. 

N.  Y.  C.  C,  Sec.  827. 
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CHAPTER  II. 

RS80IS8I0N. 

Sbctioh  1688.  Refloission  ozttngaishes  contract. 

1689.  When  party  may  rMoind. 

1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

1691.  Rescission,  how  effected. 

Seo.  1688.     A  contract  is  extinguished  by  its  rescission.   lUidnion 

extingiilahM 
^,  Y.  C.  C,  Seo.  838.  contract. 

Seo.  1689.     A  party  to  a  contract  may  rescind    the  when  party 
same  in  the  following  cases  only:  °^^ 

1.  If  the  consent  of  the  party  rescinding,  or  of  any 
party  jointly  contracting  with  him,  was  given  by  mis- 
take, or  obtained  throagh  daress,  menace,  fraud,  or  un- 
due iDflaence,  exercised  by  or  with  the  connivance  of  the 
party  as  to  whom  he  rescinds,  or  of  any  other  party  to 
th^  contract  jointly  interested  with  such  party. 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  re- 
scinds, the  consideration  for  his  obligation  fails,  in  whole 
or  in  part. 

3.  If  such  consideration  becomes  entirely  void  from  any 
cause. 

4.  If  sach  consideration,  befbre  it  is  rendered  to  him, 
fails  in  a  material  respect,  from  any  cau§e;  or, 

5.  By  consent  of  all  the  other  parties. 

K.  T.  C.  C,  8eo.  839. 

I 

NoTB. — See  Sec.  1115,  also  Seo.  8307,  (rescission  of  grant 
on  failure  of  oovenant  of  ownership)  in  Biv.  Fourth. 

Sbc.  1690.     A  Stipulation   that  errors  of   description  wheastip. 
shall  not  avoid  a  contract,  or  shall  be  the  subject  of  com-  Lainst 
pensation,  or  both,  does  not  take  away  the  right  of  re-  Lfnddonot 
scission  for  fraud,  nor  for  mistake,  where  such  mistake  is    ^"^   * 
in  a  matter  essential  to  the  inducement  of  the  contract, 
and  is  not  capable  of  exact  and  entire  compensation. 

N.  T.  G.  C,  Sec.  840. 

8ko.  in91.     Hoscission,  when   not  effected   by  consent,  Rescission, 
can  be  accomplished  only  by  tbe  use,  on  the  part  of  the    ^* 
parly  rescinding,  of  reasonable  diligence  to  comply  with 
tbe  following  rules : 

1.  fie   must  rescind  promptly,  upon   discovering  the 
facts  which  entitle  him  to  rescind,  if  he  is  free  from  du- 
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ress,  menace,  undue  influence,  or  disability,  and  ia  aware 
of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of 
value  which  he    has  received  from  him  under  the  eon- 
tract;  or  must  offer  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise,  unless  the  latter  is  un- 
able or  positively  refuses  to  do  so. 

N.  Y.  0.  C,  Soc  841. 


CHAPTER  HI. 


Alteration 
by  consent. 


ALTERATION   AND   CANCELLATION. 

Section  1697.  Alteration  by  consent. 

1698.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  cancellation,  etc. 

1700.  Extinction  by  unautborixed  alteration. 

1701.  Alteration  of  daplioate,  not  to  pr^adice. 

Sec.  1697.  A  contract  may  be  altered  in  any  respect 
by  consent  of  the  parties,  without  a  new  consideration, 
and  is  extinguished  thereby  to  the  extent  of  the  altera- 
tion. 

Alterations  generally,  but  not  always,  consist  in  the  sab- 
stitution  of  a  new  contract  for  the  one  that  is  superseded. 
Such  an  alteration  is  a  novation,  and  is  considered  nndjer 
that  head. 

A  consideration  is  necessary  to  make  an  alteration  valid 
at  common  law.  A  novation  implies  a  consideration,  bot 
an  alteration  of  any  other  kind  amoants  only  to  a  partial 
release  without  seal.  See  the  chapter  on  Reltane,  Even  a 
mere  extension  of  the  time  for  performance  requires  a  eon- 
sideration  to  support  it  (Kellogg  vs.  Olmstead,  25  N.  Y^ 
189 ;  aiPg  S.  C,  2S  Barb.,  96). 

N.  Y.  C.  C,  Sec.  8«. 

Note. — But  see  Bees.  1532  and  1533  of  this  Code,  on 
"  Novation." 


Sealed  con- 
tFAccs,  how 
modiflod. 


Sec.  1698.  A  contract  in  writing  may  be  altered  by 
contract  in  writing,  or  by  an  executed  oral  agreement; 
and  not  otherwise,  except  as  to  the  time  of  performance, 
which  ma}''  be  extended  by  any  form  of  agreement. 

N.  Y.  C.  C,  Sec.  843. 


Kxtinction         Sec.  1699.     The  destruction  or  cancellation  of  a  writ- 

by  cancella< 

ution,  et5.     ten  contract,  or  of  the  signature  of  the  parties  liable 
thereon,  with  intent  to  extinguish  the  obligation  thereof. 
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extingaifthes  it  as  to  all  the  parties  consenting  to  the  act. 
The  intent  in  such  case  is  prima  facie  presamed. 

N.  Y.  C.  C,  Sec.  844. 

KoTB.— S«e  Seo.  153S  of  this  Code. 

Sec.  1700.     The  intentional  destruction,  cancellation  or  Kxtiuction 
material  alteration  of  a  written  contract,  by  a  party  onti-  thorixed' 
lied  to  any  bene6t  under  it,  or  with  his  consent,  extin- 
guishes all  the  executory  obligations  of  the  contract  in 
bis  favor,  against  parties  who  do  not  consent  to  the  act. 

N.  T.  0.  C,  Sec.  845. 

Seo.  1701.     Where  a  contract  is  executed  in  duplicate,  Alteration 
an  alteration  or  destruction  of  one  copy,  while  the  other  notuTpnUa- 
exists,  is  not  within  the  provisions  of  the  last  section. 

N.  Y.  0.  C,  Sec.  846. 


PART  ill. 

OBLIGATIONS  IMPOSED  BY  LAW. 

Skctiox  1708.  Abstinence  from  ii^ary. 

1709.  Frattdolent  deceit. 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  etc. 

1712.  Restoration  of  thing  wrongfully  acquired.  , 

1713.  When  demand  neeeaary. 

1714.  Responsibility  for  wilful  acts,  negligence,  etc. 

1715.  Other  obligations. 

Sbc.  1708.    Every  persoD  is  bonnd,  without  coDtract,  to  Abrtineiiee 

*.«  ....  .«  Ai  frw  injury. 

abstaiD  from  injuriDg  the  person  or  property  of  another, 
or  infringing  upon  any  of  bis  rights. 

N.  I.  C.  C,  Sec.  847. 

Sec.  1709.     One  who  wilfully  deceives  another  with  JraadiUent 

''  deceit. 

intent  to  induce  him  to  alter  his  position  to  his  injury  or 
risk,  18  liable  for  any  damage  which  he  thereby  suffers. 

N.  Y.  C.  C,  Sec.  848. 

Sec.  1710.    A  deceit,  within  the  meaning  of  the  last  Dec«it,wh«t. 
section,  is  either — 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  trae, 
by  one  who  does  not  believe  it  to  be  true. 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  has  uo  reasonable  ground  for  believing  it  to 
be  true. 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to 
disclose  it,  or  who  gives  information  of  other  facts  which 
are  likely  to  mislead  for  want  of  communication  of  that 
fact;  or, 

4.  A  promise,  made  without  any  intention  of  perform- 
ing it. 

N.  Y.  C.  C,  Sec.  849. 

Ssc.  1711.    One  who  practices  a  deceit  with  intent  to  Deceit  upoo 
defraud  the  public,  or  a  particular  class  of  persons,  is  ^/^^   ' 
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Bestoratlon 
of  thing 
WTODgfnlly 
ftcquired. 


When  de- 
mand necea* 
ear  J. 


ReepomBibil- 
ityforwilfel 
acts,  negU* 
getice,  etc. 


Other  obH- 
guttona. 


deemed  to  have  intended  to  defraud  every  individual  in 
that  claBS,  who  is  actually  misled  by  the  deceit. 

N.  Y.  C.  C,  Sec.  850. 

Seo.  1712.  One  who  obtains  a  thing  withoat  the  con- 
sent of  its  owner,  or  by  a  consent  afterwards  rescinded, 
or  by  an  unlawful  exaction  which  the  owner  coald  not  at 
the  time  prudently  refuse,  must  restore  it  to  the  person 
from  whom  it  was  thus  obtained,  unless  be  has  acquired 
a  title  thereto  superior  to  that  of  such  other  person,  or 
unless  the  transaction  was  corrupt  and  unlawful  on  both 
sides. 

N.  Y.  C.  C,  Seo.  851. 

Sec  1713.  The  restoration  required  by  the  last  sec- 
tion must  be  made  without  demand ;  except  where  a  thing 
is  obtained  by  mutual  mistake,  in  which  case  the  party 
obtaining  the  thing  is  not  bound  to  return  it  until  he  has 
notice  of  the  mistake. 

K.  Y.  C.  C,  Bee.  852. 

Sec.  1714.  Every  one  is  responsible,  not  only  for  the 
result  of  his  wilful  acts,  but  also  for  an  injury  occasioned 
to  another  by  his  want  of  ordinary  care  or  skill  in  the 
management  of  his  property  or  person  ;  except  so  far  as 
the  latter  has,  wilfully,  or  by  want  of  ordinary  care, 
brought  the  injury  upon  himself. 

N.  Y.  C.  0.,  Sec.  85.3. 

Seo.  1715.    Other  obligations  are  prescribed  by  Divs. 
First  and  Second  of  this  Code. 

N.  Y.  C.  C,  Seo.  854. 


PART   IV. 


OBLIGATIONS  ARISING  FROM  PARTICULAR  TRANSACTIONS. 

Title    I.  Sale. 

II.  Exchange. 

III.  Deposit. 

IV.  Loan. 
V.  Hiring. 

VI    Service. 
VII.  Carriage. 
VIII.  Trust. 
IX.  Agency. 
X.  Partnership. 
XI.  Insurance. 
XII.  Indemnity. 

XIII.  Guaranty. 

XIV.  Lien. 

XV.  Negotiable  Instruments. 
XVI.  General  Proyibions. 


TITLE    I. 

SALE. 

Chapteb    L  general  PROVISIONS. 

n.  RIGHTS  AND  OBLIGATIONS  OF  THE  SELLER. 
III.  RIGHTS  AND  OBLIGATIONS  OF  THE-  BUYER. 
IV.  SALE  BY  AUCTION. 


CHAPTER  I. 

GENERAL  PROVISIONS. 

Abticlk   I.  Sals. 

II.  Agrbembnts  for  Salk. 
III.  Form  of  thb  Contraot. 

43  ■ 
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ARTICLE  I, 


SALE. 


Sal«»  what. 


of  Ml«. 


Sbction  1721.  Sale,  what. 

1722.  Subject  of  sale. 

Sec.  1721.  Sale  is  a  contract  by  which,  for  a  peconiarj 
coDsideration,  called  a  price,  one  transfers  to  another  an 
interest  in  property. 

N.  T.  0.  0.,  Seo.  855. 

Seo.  1722.  The  subject  of  sale  mast  be  property,  the 
title  to  which  can  be  immediately  transferred  from  the 
seller  to  the  buyer. 

N.  Y.  C.  C,  See.  856. 


ARTICLE  II. 


Agreement 
for  eele. 


Agreeneat 
loeeU. 


Agreenent 
to  lieu. 


▲OltKBmHTS  FOB  8ALB. 

Section  1726.  Agreement  for  sale. 

1727.  Agreement  to  selL 

1728.  Agreement  to  bay. 

1729.  Agreement  to  sell  and  bay. 

1730.  What  may  be  the  subject  of  the  oontract. 

1731.  Agreement  to  sell  real  property. 

'  1732.  Authority  of  agent  to  execute  exeoutoiy  eontraoi  most  b«  ia 
writing. 

1733.  Form  of  grant  required  by  such  contraoL    Code  CoTvaaBta. 

1734.  Usual  Common  Law  Corenants  required  by  such  eoatr«ela« 

when. 

1735.  Form  of  such  eorenants. 

Sec.  1726.    An  agreement  for  sale  is  either — 

1.  An  agreement  to  sell. 

2.  An  agreement  to  bay;  or, 

8.  A  mutual  agreement  to  sell  and  buy. 

N.  Y.  0.  C,  See.  867. 

Sec.  1727.  An  agreement  to  sell  is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  another  the  titl« 
to  a  certain  thing. 

N.  Y.  C.  C,  Sec.  858. 

Sec.  172S.  An  agreement  to  buy  is  a  oontract  by 
which  one  engages  to  accept  from  another,  and  pay  a 
price  for  the  title  to  a  certain  thing. 

N.  Y.  C.  C,  Sec.  859. 
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Slc.   1729     Ad  agreement  to  sell  and  buy  is  a  contract  Agre«ni«ot 
jr  wDich  one  engages  to  transfer  the  title  to  a  certain   bay. 
thing  to  another,  who  engages  to  accept  the  same  from 
him  and  to  pay  a  price  therefor. 

N.  T.  C.  C,  Sec.  860. 

Sec.  1730.     Any  property  which,  if  in  existence,  might  wbatmaT 
be  the  subject  of  sale,  may  be  the  subject  of  an  agree-  joctoiS/ 
ment  for  sale,  whether  in  existence  or  not.  contract. 

N.  Y.  C.  C,  Sec.  861. 

Sec.  1781.    An  agreement  to  sell  real  property  is  an   Agreement 

to  ftftll.  i*aa1 

execatory  contract^  which  binds  the  seller  to  execute  a  property. 
grant  in  the  form  and  manner  prescribed  by  the  chapter 
on  Tranzfer^  of  Real  Property  and  by  this  article. 

N.  T.  C.  C,  Sec.  862. 

Sbo.  1732.    The  authority  of  an  agent  to  execute  an  Authority 

executory  real  instrument  must  be  in  writing,  subscribed  nerau**  ^ 

by  the  principal,  or  by  an  agent  of  the  principal,  duly  wtS!S^ 

authorized  by  writing.  iSting. 

[New  seciion.] 

Sec.  1733     An  executory  contract  to  grant  real  prop-  rormof 

erty  obligates  the  seller  to  convey  by  grant —  quired  by 

1.  If  no  covenants  are  required  by  the  terms  of  the  tract, 
executory  contract,  then  by  grant  in  form  prescribed  by 

Sec.  1102. 

2.  If  Special  Code  Covenants  are  required  by  the  terms  Codec^Te- 
of  the  contract,  then  by  grant  in  form  prescribed  by  Sec. 

1107. 

3.  If  General  Code  Covenants  are  required  by  the 
terms  of  the  contract,  then  by  grant  in  form  prescribed 
by  Sec.  1108. 

[Hew  eectioD.]  Notb.— The  foUowing  sections,  taken  Arom  the  New  Tork 

CivU  Code,  show  how  this  matter  of  coTenants  is  disposed 
of  there.  They  are  entirely  eonrittent  with  the  Code  Cot- 
enanta.  Both  can  be  retained  in  the  Code  and  the  convey- 
ancer can  take  his  choice;  or  eith^T  can  be  omitted. 

Sec.  1734.    An  agreement  on  the  part  of  a  seller  of  unmicom- 
real  property  to  give  the  usual  Common  Law  Covenants,  corenants 
binds  him  to  insert  in  the  grant  covenants  of  ^^  seizin,"  sochcon. ^ 
'* quiet  enjoyment,"  "further  assurance,"  "general  war- 
ranty," and  "against  encumbrances." 

N.  Y.  C.  C,  Sec.  863. 
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NoTK. — Tbe  words  '*  common  law "  are  interpolated,  in 
contradistinction  to  <'oodo  "  coronants. 

It  is  observed  that  the  covenant  of  "  right  to  eonvsj ''  is 
omitted  by  tho  New  York  revisers.     Wbj? 

Ponoofirach  Sec.  1735.  Tbo  Covenants  mentioned  in  the  laat  sec- 
tion  must  be  as  follows  :  "  The  party  of  the  first  part  cov- 
enants with  the  party  of  the  second  part,  that  the  former 
is  now  seized  in  fee  simple  of  tho  property  granted;  that 
the  latter  shall  enjoy  the  same  without  iny  lawful  dis- 
turbance; that  the  same  is  free  from  all  encumbrances; 
that  the  party  of  the  first  part,  and  all  persons  acquiring 
any  interest  in  the  same  through  or  for  him,  will,  on  de- 
mand, execute  and  deliver  to  the  party  of  the  second 
part,  at  the  expense  of  the  latter,  any  further  assurance 
of  the  same  that  may  be  reasonably  required ;  and  that 
the  party  of  the  first  part  will  warrant  to  the  party  of 
the  second  part  all  tho  said  property  against  every  per- 
son lawfully  claiming  the  same/' 

This  provision  is  new.  Its  object  is  the  same  as  that  of 
Sec.  485 »  namely,  to  reduce  the  length  of  convejaneee,  and 
to  provide  a  plain  and  sufficient  formp  a^i  is  done  hj  tbe 
English  statute  (8  and  9  Vic,  Chap.  119).  The  Com- 
missioners believe  that  the  form  here  given  is  snffioient  to 
cover  all  the  intricately  worded  stipolations  usnally  givea 
in  such  cases. 

N.  Y.  C.  C,  Sec.  854. 


ARTICLE    III. 


FORM   OP  THB   CONTRACT. 


Section  1739.  Contract  for  sale  of  personal  property. 

1740.  Goatract  to  manufacture. 

1741.  Contract  for  sale  of  real  property. 

Contract  for  Sec.  1739.  No  Sale  of  personal  property^  or  agreement 
sonafprop-  to  buy  or  scU  it,  for  a  price  of  two  hundred  dollar?  or 
*"^^'  more,  is  valid,  unless — 

1.  A  memorandum  of  the  contract,  showing  the  parties, 
their  consent,  and  the  subject  of  sale,  is  made  in  writing, 
and  subscribed  by  the  party  to  be  charged ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing 
sold,  or,  when  it  consists  of  a  thing  in  action,  part  of  the 
evidences  thereof;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 

"Frandalont  Conveyances  and  Contracts/'  8ec.  1.1;  K. 
Y.  C.  C.|  Sec.  865. 
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Sea    1740.     An    agreement  to   raanufactare  a   thing,  contnetto 

tniLi>nfa/»tnrii 

from  materials  furnished  by  the  manufacturer  or  by  an- 
other person,  is  not  within  the  provisions  of  the  last 
section. 

N.  Y.  C.  C,  Sec.  866. 

Sbc.  1741.  No  agreement  for  the  sale  of  real  property,  Contract  for 
or  of  any  estate  therein,  is  valid,  unless  a  memorandum  property. 
thereof,  showing  the  parties,  their  consent,  and  the  sub- 
ject of  sale,  is  made  in  writing,  and  subscribed  by  the 
party  to  be  charged,  or  unless  the  contract  has  been  par- 
tially performed  by  the  party  seeking  to  enforce  it,  and 
such  part  performance  has  been  accepted  by  the  other. 

Theee  partioalars  are  specifically  mentioned,  in  order  to 
avoid  the  possibility  of  an  interpretation  requiring  the  con- 
sideration to  be  stated . 

2  R.  S.,  135,  Sec.  8;  except  that  'Uhe  party  to  bo 
obarged*'  is  substituted  fur  "  the  vendor,"  so  as  to  otttablish 
a  rule  anifurm  with  that  concerning  sales  of  personal  prop- 
erty. 

2  R.  S.,  135,  Sec.  9,  retains  the  equitable  doctrines  of 
part  performance.  This  provision  is  doubtless  rather 
broader  than  the  rules  of  equity  would  sustain,  as  it  has 
always  been  required  that,  tu  take  the  case  out  of  the 
statute,  the  party  seeking  to  enforce  an  oral  contract  must 
show  that  he  eannot  bo  replaced  in  his  former  position 
(Malins  vs.  Brown,  4  N.  Y.,  403  ;  Bennett  vs.  Abrams,  41 
Barb.,  619;  Williston  vs.  Williston,  id.,  635  ;  Lowry  vs. 
Tew,  3  Barb.  Ch.,  407  ;  Rhodes  vs.  Rhodes,  3  Sandf.  Ch., 
279 ;  Wolfe  vs.  Frost,  4  id.,  72 }  German  vs.  Machin,  6 
Paige,  238;  Frame  vs.  Dawson,  14  Yes.,  386.) 

But  ii  is  to  be  remembered  that  the  equitable  doctrino  of 
part  performance  was  always  in  contradiction  of  the  letter 
o^  the  statute,  and  that  the  Courts  might  therefore  well  hes- 
itate to  go  so  far  as  their  sense  of  abstract  justice  would 
have  dictated.  In  reducing  their  doctrines  to  the  form  of  a 
statute,  it  seems  only  proper  to  adopt  the  principle  which 
lies  at  the  foundation  of  those  decisions,  without  the  re- 
strictions which  were  imposed  from  a  regard  for  the  adverse 
provision  of  the  statute  of  frauds. 

This  provision  is  inaortcd  in  this  plnco,  instead  of  being 
left  to  the  chapter  on  Specific  Per/ormancCt  because  it  is 
thought  that  the  fusion  of  law  and  equity  makes  this  the 
proper  oourse. 

N.  Y.  C.  C,  See.  8C7. 

Note. — See  Sees.  1091,  1092  and  1732,  of  this  Code. 


CHAPTlilR   II. 


RIOHTS  AND  OBLIGATIONS  OF  THE  SELLER. 


Articlb   I.  R16BT8  AMD  Duties  before  Delivery. 
II.  Deliyert. 
III.  Warranty. 
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ARTICLE  I. 


RiaHTS  AND  DUTIES  BKPORB  DELITBRT. 


WhMi  seller 
mmi  act  A 
depodtary. 


When  seller 
maj  resell. 


Sbctioh  1748.  When  seller  must  aot  aa  depositary. 
1749.  When  soller  may  resell. 

Seo.  1748.  After  personal  property  has  been  sold,  and 
until  the  deliver}^  is  completed,  the  seller  has  the  rights 
and  obligations  of  a  depositary  for  hire,  except  that  he 
must  keep  the  property,  without  charge,  until  the  buyer 
has  had  a  reasonable  opportunity  to  remove  it. 

N.  Y.  C.  C,  Sec.  869. 

Seo.  1749.  If  a  buyer  of  personal  property  does  not 
pay  for  it  according  to  contract,  and  it  remains  in  the 
possession  of  the  seller,  after  paj'ment  is  due,  the  seller 
may  rescind  the  sale,  or  may  enforce  his  lien  for  the  price 
in  the  manner  prescribed  by  the  Title  on  Li^t, 

N.  Y.  C.  C,  Sec.  870. 


ARTICLE  II. 


Dollrery  on 
demaud. 


DBLITSRT. 

Sbction  1753.  Deliyery  on  demand. 
1764.  Delivery,  where  made. 

1755.  Expense  of  transportation. 

1756.  Notice  of  election  as  to  delirery. 

1757.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

1758.  Delivery  to  be  within  reasonable  hours. 

1759.  Sale  of  personal  property,  when  roid. 

Seo.  1753.  One  who  sells  personal  property,  whether 
it  was  in  his  possession  at  the  time  of  sale  or  not,  must 
put  it  into  a  condition  fit  for  delivery,  and  deliver  it  to 
the  buyer  within  a  reasonable  time  after  demand,  aniens 
he  has  a  lien  thereon. 

N.  Y.  C.  C,  Sec.  871. 

Seo.  1751.  Personal  property  sold  is  deliverable  at  the 
place  where  it  is  at  the  time  of  the  sale  or  agreement  to 
sell,  or,  if  it  is  not  then  in  existence,  it  is  deliverable  at 
the  place  where  it  is  produced. 

N.  Y.  C.  C,  Sec.  872. 

KxpenMof         ^EO.  1755.    One  who  scHs  pcrsoual  property  must  bHog 
tuJn''^'^*     it  to  his  own  door,  or  other  convenient  place,  for  its 


Dftlirery, 
where  made. 
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acceptance  by  the  buyer,  bat  farther  transportatioD  is  at 
the  risk  and  expense  of  the  buyer. 

N.  T.  C.  C,  See.  873. 

Skc.  1756.     When  either  party  to  a  contract  of  sale  baa  Nouoeof 
an  option  as  to  the  time,  place  or  manner  of  delivery,  he  todeiiTery. 
must  give  the  other  party  reasonable  notice  of  his  choice ; 
and  if  he  does  not  give  such  notice  within  a  reasonable 
time,  hifft  right  of  option  is  waived. 

N.  Y.  C.  C,  Sec,  874. 

Sic.  1757.    If  a  seller  agrees  to  send  the  thing  sold  to  Bayer'idi. 
the  buyer,  he  must  follow  the  directions  of  the  latter  as  to  imuui«r 
to  the  manner  of  sending,  or  it  will  be  at  his  own  risk  uiin«°>oid' 
daring  its  transportation.     If  he  follows  such  directions, 
or  if,  in  the  absence  of  special  directions,  he  uses  ordinary 
care  in  forwarding  the  thing,  it  is  at  the  risk  of  the  buyer. 

N.  Y.  C.  C,  See.  876. 

Sbg.  1758.     The  delivery  of  a  thing  sold  can  be  offered   DeUferyto 
or  demanded  only  within  reasonable  hours  of  the  day.        IlLiBODiaS* 

N.  Y.  C.  C,  See.  876.  *"**"*• 

Sbo.  1759.    A  sale  of  personal  property  in  the  posses-  giavofiMr. 
sion  or  under  the  control  of  the  seller  must  be  accompa-  Inj,  w^ 
nied   by  an  immediate  delivery,  and   be  followed  by  an  ^    ' 
actual  and  continued  change  of  possession,  or  such  sale  is 
Toid  as  against  the  creditors  of  the  seller,  or  subsequent 
purchaser  in  good  faith  and  for  valuable  consideration. 

[New  Miotion.]  Notb. — Based  on  "  Fraadalent  CoDTeyanoes,"  Seo.  16, 

"  and  for  valuable  consideration,"  added  to  harmonixe  in 
eflfect  of  non-reoording  of  real  property. 


ABTIGLE  III. 

WARRANT  T. 

Skctiosi  1763.  Warranij,  what. 

1764.  No  implied  warranty  in  mere  contract  of  aale. 

1765.  Warranty  of  title  to  personal  property. 

1766.  Warranty  on  sale  by  sample. 

1767.  When  seller  knows  that  buyer  relies  on  his  statements,  etc. 

1768.  Merchandise  not  in  existence. 

1769.  Manufacturer's  warranty  against  latent  defects. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  bo  examined  by  buyer. 

1772.  Trademarks. 
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WWTMltjr, 

what. 


Section  1773.  Other  marks. 

1774.  Warranty  on  sale  of  written  instmment. 

1775.  Warranty  of  proyisions  for  domestio^nse. 

1776.  Warranty  on  sale  of  good  will.  ■ 

1777.  Warranty  upon  jadicial  sale. 

1778.  Bffeot  of  general  warranty. 

Seo.  1763.  A  warranty  is  aD  engagement  by  which  a 
seller  assures  to  a  bayer  the  existence  of  some  fact  af- 
fecting the  transaction,  whether  past,  present  or  future. 

N.  Y.  C.  C,  Sec.  877. 

MoirapUed         Sec.  1764.      Exccpt  as   prescribed   by   this  article,  a 
mer«con.      mere  contract  of  sale  or  a^croement  to  sell  does  not  imply 
a  warranty. 

N.  T.  C.  C,  Sec.  878. 


Warranty 
of  tlUeto 
penonal 
property. 


Wsrraatj 
oo  sole  by 
maple. 


Seo.  1765.  One  who  sells  or  agrees  to  sell  personal 
property,  as  his  own,  [whether  in  or  out  of  possession 
thereof  3  thereby  warrants  that  he  has  a  good  and  unen- 
cumbered title  thereto. 

Defreeze  ts.  Tmrnper,  1  Johns.,  274  ;  Reid  vs.  Barber,  3 
Cow.,  272  ;  and  see  Hoe  vs.  Sanborn,  21  N.  T.,  555. 
Whether  this  warranty  is  now  implied,  where  the  property 
is  not  in  possession  of  the  vendor,  is  in  dispute.  It  is  faeM 
that  it  is  not,  in  M'Coy  vs.  Archer,  3  Barb.,  323;  HontiBf- 
ton  vs.  Hall,  36  Me.,  501 ;  that  it  is,  in  Smith  vs. Fairbaaki. 
7  Foster,  521 ;  seo  Strong  vs.  Barnes,  11  Vt,  221.  It  cer- 
tainly is  implied,  when  the  property  is  in  his  posseasioo  (Bort 
vs.  Dewey,  31  Barb.,  540.) 

K.  Y.  G.  C,  Seo.  879. 

Note. — The  words  in  brackets  are  new — ^tnsertftd  to  hsr 
monise  with  "  Transfers  of  Real  Property."  See  Seo.  1047. 
Either  this,  or  make  dear  the  other  proposition  by  sobiti- 
tuting  for  the  words  in  brackets,  the  following,  "  when  is 
possession  thereof." 

S£C.  1766.  One  who  sells  or  agrees  to  sell,  goods  bjr 
Hample,  thereby  warrants  the  bulk,  to  be  equal  to  the 
sample. 

N.  Y.  C.  C,  Sec.  880. 


whenseuer  Sfio.  1767.  One  who  sells  or  agrees  to  sell  persooal 
buyer reues  property,  knowlng  that  the  buyer  relies  upon  his  advice 
natnt,  etc.  *  of  judgment,  thereby  warrants  to  the  buyer  that  neither 
the  seller,  nor  any  agent  employed  by  him  in  the  traos- 
action,  knows  the  existence  of  any  fact  concerning  the 
thing  sold  which  would,  to  his  knowledge,  destroy  the 
buyer's  inducement  to  buy. 


CIVIL  CODE. 


345 


It  ii  utterly  impossible  to  reoonoile  the  oases  od  this  sab- 
jeot.  This  rule  is  perhaps  as  near  their  result  as  any  that 
eoald  be  stated  in  as  few  words  (see  Hoe  ts.  Sanborn,  21  N. 
Y.,  552;  Brown  vs.  Montgomery,  ?0  id.,  487  ;  2KontCom.» 
480). 

It  will  be  observed  that  it  is  only  facts  concerning  the 
thing  that  are  required  to  be  disclosed.  This  restricts  the 
range  of  the  section  to  matters  which,  in  morals,  ought  per- 
haps to  bo  disclosed  in  even  a  broader  class  of  cases. 

N.Y.C.  C,  Sec.  881. 

Sec.  1768.     One  who  agrees  to  sell  merchandise  not  MercoandiM 
then  in  oxistenco,  thereby  warrants  that  it  shall  be  sound  ence. 
and  morehantable  at  the  place  of  production  contemplated 
hy  the  parlies,  and  as  nearly  so,  at  the  place  of  delivery, 
as  can  be  secured  by  reasonable  care. 

This  principle,  though  not  directly  abjudicated,  is  clearly 
at  the  foundation  of  the  decisions  in  regard  to  sales  of  goods 
to  be  manufactured  by  the  seller  (see  Sec.  883),  and  is  a 
neccitsary  corollary  of  the  rule  which  implies  a  warranty  of 
goods  which  the  buyer  has  had  no  opportunity  to  inspect 
(see  Sec.  885).  Hamilton  vs.  Qanyard,  34  Barb.,  204,  sup- 
ports the  rule  here  stated. 

Tho  absolute  warranty  extends  only  to  the  place  of  pro- 
duction. The  inevitable  injuries  of  transportation  must  be 
borne  by  the  buyer  (Bull  vs.  Robison,  10  Esch.,  342).  But 
of  course  this  is  to  be  construed  in  view  of  the  intention  of 
the  parties.  If  an  article  is  purchasable  in  New  York,  in 
perfect  condition,  and  the  same  kind  of  thing  is  imported 
Arom  London,  but  is  always  injured  by  the  voyage,  the  seller 
cannot  compel  the  buyer  to  accept  the  latter  article,  unless 
the  parties  contemplated  London  as  the  place  of  production. 

N.  Y.  C.  C,  Sec.  882. 

Sec.  1769.     One  who  sells  or  agrees  to  sell  an  article  of  Mannikctn- 
bis  own  manufacture,  thereby  wan'ants  it  to  be  free  from  rontyanjnst 
any  latent  defect,  not  disclosed  to  the  buyer,  arising  from  foSe.   *" 
the  process  of  manufacture,  and  also  that  neither  he  nor 
bis  agent  in  such  manufacture  has  knowingly  used  im- 
proper materials  therein. 

N.  Y.  C.  C,  Sec.  883. 

Sec.  1770.  One  who  manufactures  an  article  under  an  Thing boa*t 
order  for  a  particular  purpose,  warrants  by  the  sale  that  iJ  purple, 
it  is  reasonably  fit  for  that  purpose. 

N.  Y.  C  C,  Sec.  884. 


Seo.  1771      One  who  sells  or  agrees  to  sell  merchandise  when  thing 
inaccessible  to  the  examination  of  the  buyer,  thereby  examined 
*arrani8  that  it  is  sound  and  merchantable.  '  "'*'* 

N.  Y.  C.  C.  Sec.  885. 
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Tr«d«mariu  Seo.  1772.  Odb  who  sells  OF  agrees  to  sell  any  article 
to  which  there  is  affixed  or  attached  a  trade  mark,  thereby 
warrants  that  mark  to  be  genuine,  and  lawfully  used. 

From  Stat.  25  and  26  Viot.,  Chap.  88,  Sec  19.  This 
Btatate  enaets  that  this  warranty  can  be  dispensed  with  011I7 
by  a  written  refasal  to  warrant. 

N.  Y.  C.  C,  Seo.  886. 

ouier  marks  Seo.  1773.  One  who  sclls  Or  agrees  to  sell  any  article 
to  which  thei*e  is  affixed  or  attached  a  statement  or  mark 
to  express  the  quantity  or  quality  thereof,  or  the  place 
where  it  was,  in  whole  or  in  part,  produced,  maaufactiired 
or  prepared,  thereby  warrants  the  truth  thereof. 

N.  Y.  C.  C,  Seo.  887. 


Warranty  on 
sale  of  writ- 
ten instru* 
ment. 


ffamuityor 

nraririoos 

fDrdamestie 


Sec.  1774.  One  who  sells  or  agrees  to  sell  an  instra- 
ment  purporting  to  bind  any  one  to  the  performance  of 
an  act,  thereby  warrants  the  instrument  to  bo  what  it 
purports  to  be,  and  to  be  binding  according  to  its  purport 
upon  all  the  parties  thereto;  and  also  warrants  that  be 
has  no  knowledge  of  any  facts  which  tend  to  prove  it 
worthless,  such  as  the  insolvency  of  any  of  the  parties 
thereto,  where  that  is  material,  the  extinction  of  its  obli- 
gations, or  its  invalidity  for  any  cause. 

Gamey  vs.  Womorsley,  4  El.  k  Bl.,  133  ;  Cabot  Bank  vs. 
Morton,  4  Gray,  156 ;  Uerrick  vs.  Whitney,  IS  Johns.,  24i ; 
Qomperts  vs.  Bartlett,  2  El.  M  Bl.,  849 ;  Canal  Bank  vs. 
Bank  of  Albany,  1  Hill,  287. 

Delaware  Bank  vs.  Jarvis,  20  N.  Y.,  226 ;  Famiss  ts.  Tm- 
gnson,  15  id.,  437  ;  Young  vs.  Cole,  2  Bing.  N.  C.»  724  ;  4 
Seott,  489. 

In  some  cases  the  valae  of  an  oblige  tion  may  be  witinly 
independent  of  the  solvency  of  the  party  bound  theareby,  as 
for  example,  where  he  is  bound  to  execute  a  power. 

Brown  vs.  Montgomeiy,  20  N.  Y.,  287.  He  does  Mt 
warrant  the  tolvency  of  the  parties  (Blwell  vs.  Chamberlain, 
4  Bosw.,  320). 

N.  Y.  C.  C,  Seo.  888. 

Sec  1775.  One  who  makes  a  business,  of  selling  pro- 
visions for  domestic  nse  warrants,  by  a  sale  thereof,  to 
one  who  buys  for  actual  consumption,  and  not  for  the 
purpose  of  sale,  that  they  are  sound  and  wholesome. 

Bamby  vs.  Bollett,  16  M.  M  W.,  644. 

Moses  vs.  Mead,  1  Denio,  379 ;  5  id.,  617  ;  Goldridi  vs. 
Ryan,  3  E.  D.  Smith,  324  ;  Hyland  vs.  Sherman,  2  id^  2SC 

Van  Bracklin  vs.  Fonda,  12  Johns.,  46S.  In  a  recent 
English  decision  (Emmerton  vs.  Matbews,  7  H.  4  N.,  &SS), 
it  was  held  that  no  such  warranty  is  implied;  that  tite 
aeller's  liability  rests  solely  upon  the  ground  of  fraad ;  nnd. 
therefore,  that  he  is  not  liable  nnless  he  knows  that  the  pr»- 
visions  are  bad. 

N.  Y.  C.  C,  See.  889. 
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Skc.   1776.    One  who  sells  the  good  will  of  a  busiaess,  wunui^on 

Mj,   Bftlo  of  good 

^herebjr  warrants  that  be  will  not  endeavor  to  draw  on  wiu. 
iuy  of  the  customers. 

N.  T.  G.  C,  Seo.  890. 

Sko.  1777.  Upon  a  judicial  sale,  the  only  warranty  warranty 
Implied  is  that  the  seller  does  not  know  that  the  sale  will  diainie.' 
lot  pasa  a  good  title  to  the  propertj*. 

N.  T.  G.  0.,  Boo.  891. 

Sea    1778     A  general  warranty  does  not   extend  to  Bffectof 
Idefects   inconsistent  therewith,  of  which  the  buyer  was   rantj. 
ithen  aware,  or  which  were  then  easily  discernable  by  him, 
|>withoat  the  exercise  of  peculiar  skill ;  but  it  extends  to 
all  other  defects. 

N.  T.  C.  C.,  Seo.  892. 


CHAPTER  III. 


RIGHTS   AND   OBLIGATIONS   Of  THB   BUYER. 

Skctioh  1784.  Price,  when  to  be  paid. 

1785.  Right  to  inspect  goods. 

1786.  Rights  in  case  of  breach  of  warrantj. 

Sec.   1784.    A  buyer  must  pay  'the  price  of  the  thing  Price.  wh«n 
Bold,  OD  its  delivery;   and  must  take  it  away  within  a 
reasooable  time  after  the  seller  offers  to  deliver  it. 

N.  T.  G.  C.,  Sec.  893. 

Skc.  1785.     On  an  agreement  for  sale,  with  warranty,  Right  to  in- 
the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a  rea- 
aooable  time  before  accepting  it;  and  may  rescind  the 
contract  if  the  seller  refuses  to  permit  him  to  do  so. 

N.  T.  G.  C.,  See.  894. 

Sbc.  1786.    The   breach   of   a  warranty  entitles    the  Rights  in 

''  CHMt  of 

buyer  to  rescind  an  agreement  for  sale,  but  not  an  exe-  breach  or 

-  warrantj. 

cnted  sale,  unless  the  warranty  was  intended  by  the  par- 
lies to  operate  as  a  condition. 

N.  Y.  0.  C.,  Sec.  896. 

NoTB. — See  Seo.  3307  of  this  Code,  on  *'  Rescission  of 
Gorenant  of  Ownership." 
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Sale  by  ano' 
tion,  what. 


9tlt>,  when 
complete* 


WitbdrawAl 
of  bid. 


SALE    BT   AUCTION. 

Sbction  1792.  Sale  by  aactioo,  what 

1793.  Sale,  when  complete. 

1794.  Withdrawal  of  bid. 

1795.  Sale  under  written  conditions. 

1796.  Rights  of  buyer  upon  sale  without  reserve. 

1797.  By-bidding. 

1798.  Auctioneer's  momorandam  of  sale. 

Seo.  1792.  A  sale  by  auction  is  a  sale  by  public  outcry 
to  the  highest  bidder  on  the  spot. 

K.  T.  C.  C,  Sec  896. 

Sec.  1798.  A  sale  by  auction  is  complete  when  the 
auctioneer  publicly  announces,  by  the  fall  of  his  hammer, 
or  in  any  other  customary  manner,  that  the  thing  is  sold. 

N.  Y.  C.  C,  Sec.  897. 

Sec.  1794.  Until  the  announcement  mentioned  in  the 
last  section  has  been  made,  any  bidder  may  withdraw  bis 
bid,  if  he  does  so  in  a  manner  reasonably  sufficient  to 
bring  it  to  the  notice  of  the  auctioneer. 

N.  T.  C.  C,  Sec.  898. 

Sec.  1795.  When  a  sale  by  auction  is  made  upon  writ- 
ten or  printed  conditions,  such  conditions  cannot  be  mod- 
ified by  any  oral  declaration  of  the  auctioneer,  except  so 
far  as  they  are  for  his  own  benefit. 

N.  T.  C.  C,  Sec.  899. 


Bights  of  Sec.  1796.     If,  at  a  sale  by  auction,  the  auctioneer, 

bayer  upon  ^  j 

■ale  without  having  authority  to  do  so,  publicly  announces  that  the 
sale  will  be  without  reserve,  or  makes  any  announcement 
equivalent  thereto,  the  highest  bidder  in  good  faith  has 
an  absolute  right  to  the  completion  of  the  sale  to  him; 
and,  upon  such  a  sale,  bids  by  the  seller,  or  an}'  agent  for 
him,  are  void.    , 

N.  Y.  C.  C,  Sec.  900. 

By.bidding.  Sec.  1797.  The  employment  by  a  seller,  of  any  per- 
son to  bid  at  a  sale  by  auction,  without  the  knowledge  of 
the  buyer,  without  an  intention  on  the  part  of  such  bid- 
der to  buy,  and  on  the  part  of  the  seller  to  enforce  bin 


Sale  under 
written  con. 
dIUons. 
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bid,  IS  a  fraad  upon  the  bayor,  which  entitles  him  to  re- 
ecind  his  purchase. 

N.  Y.  C.  C,  S©c.  901. 


Sec.  1798.  When  property  is  sold  by  auction,  the  auc-  AactioD«er'i 
tioneer,  or  bis  partner  or  clerk,  may  enter  in  a  sale  book,  damof  aaici. 
At  the  time  of  the  sale,  a  memorandam  specifying  the 
name  of  the  person  for  whom  he  soils,  the  thing  sold,  the 
price,  the  terms  of  sale,  and  the  name  of  the  buyer.  A 
memorandum  tbns  made  binds  both  the  parties  in  the 
same  manner  as  if  made  by  themselves  [and  is  a  memo- 
randam of  the  contract,  within  the  meaning  of  See.  1739]. 

K.  T.  G.  Cm  Sec.  902— modified  in  form,  but  not  in  effect; 
"  Fraudulent  Conreyanoes  and  Contraota/'  Sec.  14. 

KoTB. — The  section  from  the  New  York  Ciril  Code,  with 
the  new  in  braoketa,  contains  the  substance  of  Sec.  14, 
cited. 


TITLE    II. 

EXCHANQS. 

Sectio!?  1 804.  Exchange,  what. 

1805.  Form  of  contract. 

1806.  Parties  hare  rights  and  obligations  of  sellers  and  bnjers. 

1807.  Warrant  J  of  money. 

Sec.  1804.    Exchange  is  a  contract  by  which  the  par-  Exchange, 
ties  mutaally  give,  or  agree  to  give,  one  thing  for  another, 
neither  thing,  or  both  things,  being  money  only. 

N.  Y.  C.  C,  Sec.  90S. 

Sec.  1805.     The  provisions  of  Sec.  1739  apply  to  all  Form  of 
exchancrcs  in  which  the  value  of  the  thing  to  be  given  by  ^^*'^'* 
eilher  party  is  two  hnndred  dollars  or  more. 

N.  Y.  C.  C.  Sec.  904. 

NoT«.— "Two  hnndred"  substituted  for  "fifly,"  corre- 
sponding with  See.  1793. 

Sec.  1800.    The  provisions  of  the  Title  on  Sale  apply  putiea  hart 

to  exchanges.     Each  party  has  the  rights  and  obligations  obligatiOTs 

of  a  seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  Ldbuywt. 
as  to  that  which  he  takes. 

N.  Y.  C.  C,  See.  905. 
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Sjkt.   1807.     On  an   exchange  of  money,  each 

thereby  warrants  the  genaineness  of  the  money 
him. 

N.  T.  C.  C,  Sec.  908. 


parti 


TITLE   III. 


DEPOSIT. 

Chaptbr    I.  DEPOSIT  IK  GENERAL. 
II.  DEPOSIT  FOR  KEEPING. 
IIL  DEPOSIT  FOR  EXCHANGE. 


CHAPTER  I. 


DEPOSIT  IN    GENERAL. 


Article    I.  Naturb  and  C&bation  of  Dbposit. 
II.  Obligations  op  thb  Dbpobitart. 


Bepotit, 
kinds  oC. 


▼olnnUry 
deposit,  how 
made. 


InTolvntsry 
deposit,  how 
made. 


ARTICLE  I. 


nature  and  creation  op  dbposit. 


Section  181.?.  Deposit,  kinds  of. 

1814.  Voluntary  deposit,  bow  made. 
1816.  Involuntary  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping,  what. 

1818.  Deposit  for  exchange,  what. 

Seo.  1813.  A  deposit  may  be  volantary  or  involan- 
tary ;  and  for  safe  keeping  or  for  exchange. 

N.  Y.  C.  C,  See.  907. 

Seo.  1814.  A  voluntary  deposit  is  made  by  one  giving 
to  another,  with  his  consent,  the  possession  of  penx>nai 
property  to  keep  for  the  benefit  of  the  former,  or  of  a 
third  party.  The  person  giving  is  called  the  depositor, 
and  the  person  receiving,  the  depositary. 

N.  T.  C.  C,  See.  908. 


Sec.  1815.     An  involuntary  deposit  is  mad< 

1.  By  the  accidental  leaving  or  placing  of  personal 
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property  in  the  possession  of  any  person,  without  negli- 
gence on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection, 
riot  or  like  extraordinary  emergencies,  by  the  owner  of 
personal  property  committing  it,  out  of  necessity,  to  the 
care  of  any  person. 

N.  Y.  C.  C,  Sec.  909. 

Sbc.  1816.     The  person  with  whom  a  thing  is  deposited  SMn**. 
in  the  manner  described  in  the  last  section  is  bound  to 
take  charge  of  it,  if  able  to  do  so. 

N.  Y.  C.  C,  Sec.  910. 

Sec.  1817.     A  deposit  for  keeping  is  one  in  which  the   Depoettibr 
depositary  is  bound  to  return  the  identical  thing  deposited.   wS5."^' 

N.  Y.  C.  C,  Sec.  911. 

Sec.  1818.  A  deposit  for  exchange  is  one  in  which  the  Depositor 
depositary  is  only  bound  to  return  a  thing  corresponding  JSa"**' 
io  kind  to  that  which  is  deposited. 

N.  Y.  C.  C,  Sec.  912. 


ARTICLE  II. 


OBLIfiATIOMS   OF  THE  PBPOSITART. 

Bbction  1822.  Depositary  must  deliver  on  demand. 

1323.  No  obligation  to  deliver  without  demand. 
IS34.  Place  of  delivery. 

1825.  Notice  to  owner  of  adverse  claim. 

1826.  Notice  to  owner  of  thing  wrongfally  detained. 

1827.  Delivery  of  thing  owned  jointly,  etc. 

Sko.  1822.  A  depositary  must  deliver  the  thing  to  the  Dcpoaitary 
person  for  whose  benefit  it  was  deposited,  on  demand,  w^demaad!' 
whether  the  deposit  was  made  for  a  specified  ti.&e  or 
not,  unless  ho  has  a  lien  upon  the  thing  deposited,  or  has 
been  forbidden  or  prevented  from  doing  so  by  the  real 
owner  thereof,  or  by  the  act  of  the  law,  and  has  given 
the  notice  required  by  Sec.  1825. 

N.  Y,C.  C,  Sec.  913. 

Sec  1823.  A  depositary  is  not  bound  to  deliver  a  thing  NoobUn- 
deposited  without  demand,  even  where  the  deposit  is  made  iwerwith' 
lor  a  specified  time. 

N.  Y.  C.  C,  Sec.  91i. 
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J2f»of  Sec.  1824.     A  depositary  must  deliver  the  thiog  depos- 

ited at  his  residence  or  place  of  business,  as  may  be  mM 
convenient  for  bim. 

N.  y.  C.  C,  Sec.  915. 

SiJnwofad.       ^^^'  ^^25.     A  depositary  must  give  prompt  notice  to 

Tono  claim,   the  pcrson  for  whose  benefit  the  deposit  was  made,  of  any 

proceedings  taken  adversely  to  his  interest  in  the  thing 

deposited,  which  may  tend  to  excuse  the  depositary  from 

-delivering  ihe  thing  to  him. 

N.  Y.  C.  C,  Sec.  916. 

•wJIw  J?  ®^^*  ^^26.     A  depositary,  who  believes  that  a  thing 

JJ{{»BJ^°K-  deposited  with  him  is  wrongfully  detained  from  its  troe 
t«inod.  owner,  may  give  him  notice  of  the  deposit;  and  if  within 

a  reasonable  time  afterwards  he  does  not  claim  it,  and 
sufficiently  establish  his  right  thereto,  and  iudemnify  the 
depositary  against  the  claim  of  the  depositor,  the  depos- 
itary is  exonerated  from  liability  to  the  person  to  whom 
he  gave  the  notice,  upon  returning  the  thing'  to  the  depos- 
itor, or  assuming,  in  good  faith,  a  new  obligation  changing 
bis  position  in  respect  to  the  thing,  to  his  prejudice. 

N.  Y.  C.  C,  Sec.  917. 

j>ju^«Trof         Sec  1827.     If  a  thing  deposited  is  owned  jointly  or  in 

jototiy,  etc.   common  by  persons  who  cannot  agree  upon  the  manner 

of  its  delivery,  the  depositary  may  deliver  to  each  bis 

proper  share  thereof,  if  it  can  be  done  without  injaiy  to 

the  thing. 

This  proTision  is  new,  but  is  intended  to  obTitts  a  dift- 
oulty  which  may  sometimes  arise. 

N.  Y.  C.  C,  Sec.  91S. 


CHAPTER  II. 

DEPOSIT  FOR   KEEPING. 

Articlb    I.  Gkhbral  PRorisio:is. 
II.  Oratditous  Bxposit. 

III.  Btoraqb. 

IV.  Ihnkckpers. 

V.   FlMDIKO. 


1 
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ARTICLE  I. 


OBMBRAL  PROTISIOMS. 


SccTiON  1883.  Depositor  mnit  indemnify  depositary. 

1834.  Obligation  of  depositary  of  animals. 

1835.  Obligations  as  to  use  of  thing  deposited. 

1836.  Liability  for  damage  arising  from  wrongful  use. 

1837.  Sale  of  thing  jn  danger  of  perishing. 

1838.  Injury  to,  or  loss  of  thing  deposited. 

1839.  Senrice  rendered  by  depositary. 

1840.  Extent  of  his  liability  for  negligence. 

S£C.  1833.   A  depositor  must  indemnify  the  depositary —  Depositor 

1.  Per  all  damage  caused  to  him  b}'  the  defects  or  vices  niiydepo*. 
i>f  the  thing  deposited ;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about 
the  thing,  other  than  such  as  are  involved  in  the  nature 
of  the  undertaking. 

K.  T.  C.  C,  Sm.  919. 

Skc.  1834.    A  depositary  of  living  animals  must  pro-  obligation 
▼ide  tbem  with  suitable  food  and  shelter,  and  treat  them   of  uSouSi^ 
kindly. 

N.  Y.  0.  C,  Bee.  920. 

Skc.  1835.     A  depositary  may  not  use  the  thing  depos-  ObUgatkms 
ited,  or  permit  it  to  be  used,  for  any  purpose,  without  the  Shing^epoe- 
consent  of  the  depositor.    He  may  not,  if  it  is  purposely 
fiftstened  by  the  depositor,  open  it  without  the  consent  of 
the  latter,  except  in  case  of  necessity. 

N.  T.  C.  C,  See.  921. 

Sbc.  1836.     A  depositary  is  liable  for  any  damage  hap-  uabiuty  ibr 
pening  to  the  thing  deposited,  during  his  wrongful  use   ingft^^ 
thereof,  unless  such  damage  must  inevitably  have  hap-  ^"*°*^  "* 
pened  though  the  property  had  not  been  thus  used. 

N.  Y.  C.  C,  Sec.  922. 


Skc.  1837.    If  a  thing  deposited  is  in  actual  danger  of  sia^  of  thine 
periehing  before  instructions  can  be  obtained  from  the  ^riS!?g 
depositor,  the  depositary  may  sell  it  for  the  best  price 
obtainable,  and  retain  the  proceeds  as  a  deposit,  giving 
immediate  notice  of  his  proceedings  to  the  depositor. 

N.  Y.  C.  C,  Sec.  923. 
45 
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?i«)o^tiL«  Sbo.  1838.  If  a  thing  is  lost  or  : 
jtpDnted.  deposit,  nnd  the  dopositarj'  refuees  to 
tor  of  the  circa  Distances  under  which 
ocoui-red,  so  far  as  he  has  infoimatior 
or  wilfully  misrepresents  the  circume 
depositary  ie  preunmod  to  have  wilfull 
ligence,  permitted  the  loss  or  injury  tc 
N.  Y.  C.  C.,8eo.  924. 

s«;^n™i-        Seo.  1889.    So  far  a«  any  service 

.i«i»«n«iT.     depositary,  or  required  from  him,  his 

tics  are  prescribed  by  the  Title  on  Em^ 

N.  Y.  C.  C,  Sec.  «6. 

&ij;jtofhto       Seo.  1840.     The  liability  of  a  depoei 

ne^igcDH.     JB  limited  to  the  amount  which   he 

reason  to  suppose,  the  thing  deposited 

N.  Y.  C.  C,  Seo.  928. 


Sbctioi  1S44.  Or&ltiitau!!  d«poiiC>  whkt. 

1845.  NatDre  of  inTOlnnUr;  dspoalt. 
1S4A.  Digrw  of  cue  nqnired  of  gnUuil 
1S4T.  Hi>  dntiet  ceMa,  when. 

Qninitoa         Sec    1841.     Gratuitous  deposit  is  t 
*''**''*       the  depositary  receives  no  consideratio 
possession  of  the  thing  deposited. 

B.  Y.  C.  C,  Sec.  927. 

xMnnor  Sec.  1845.     An  involuntary  deposit 

4ap<MH.  ''    depositary  being  entitled  to  no  reward 


Hkc.  1846.     A  gratnitoiiH  depositary 
i   slight  care  for  the  preserration  of  the 

S.  Y.  C.  C,  8«t.  AM. 

Sbo.  1847.  Thedutiesof  agratuitous 

1.  Upon  bis  restoring  the  thing  depi 
or, 

2.  Upon   bia  giving  reasonable  noti 
remove  it,  and  the  owner  failing  to  do 


y  depositary,  under  Sub 
notice  until  the  emerge 
t  is  past. 


gratuitoae  is  called  ston 
)  called  a  depositary  for  b 
11. 

for  hire  must  Qse  at  li 
ation  of  the  thing  deposi 
31. 

of  a  different  agreemeni 
B  eotitied  to  ODe  week's  '. 
er  of  living  animals  dm 
to  half  a  month's  biro 
the  storage  of  any  other  property  during  any  fractio 
>  half  moDth. 

N.  T.  C.  C,  8«e,  9SS. 

Sbc.  1854.     In  the  absence  of  an  agreement  as  to 
Uogth  of  time  during  which  a  deposit  is  to  continu 
mfty  be  terminated  by  the  depositor  at  any  time,  and 
the  depositary  upon  reasonable  notice. 
N.  Y.  c.  c,  Sm.  »u. 

Sgc.  1855.  Notwithstanding  an  agreement  respec 
e  loQgth  of  lime  dnring  which  a  deposit  is  to  oontii 
may  be  terminated  by  the  depositor  on  paying  all 
}atd  become  due  to  the  depositary  in  case  of  the  dep 
continuing. 

M.  r,  C.  C,  8m.  93*. 
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ARTICLE  IV. 


IVNKKBPRRS. 


Innkeeper's 
liability. 


How  ex- 
empted finom 
ItablUty. 


Skction  1859.  Innkeeper's  liabilitj. 

1860.  How  exempted  from  liability. 

Seo.  1859.  Ad  innkeeper  is  liable  for  all  losses  of,  or 
injaries  to  personal  property  placed  by  his  guests  ander 
his  care,  unless  occasioned  by  an  irresistible  anperhamsD 
cause,  by  a  public  enemy,  by  the  negligence  of  the  owner, 
or  by  the  act  of  some  one  whom  he  brought  into  the  inn. 

M.  Y.  C.  0.,  Sec.  936. 

Sro.  1860.  If  an  innkeeper  keeps  a  fireproof  safe,  aod 
gives  notice  to  a  guest,  either  personally,  or  by  patting 
up  a  printed  notice  in  a  prominent  place  in  the  room  oc- 
cupied by  the  guest,  that  he  keeps  such  a  safe,  and  will 
not  be  liable  for  money,  jewelry,  documents,  or  other  ar- 
ticles of  unusual  value  and  small  compass,  unless  placed 
therein,  he  is  not  liable,  except  so  far  as  his  own  acts  coo- 
tribute  thereto,  for  any  loss  of,  or  injury  to,  such  articles, 
if  not  deposited  with  him,  and  not  required  by  the  gaett 
for  present  use. 

N.  Y.  C.  C,  Sec.  9S7  ;  Cal.  C.  C„  Seer3024,  "Inakee^ 
erU  Lien." 


ARTICLE   V. 


ObligaUoD 
of  finder. 


FiirDiva. 

Sbctioh  1864.  Obligation  of  finder. 

1865.  Finder  to  notify  owner. 

1866.  Claimant  to  prove  ownership. 

1867.  Reward,  etc.,  to  finder. 

1868.  Finder  maj  pat  thing  found  on  storage. 

1869.  When  finder  maj  seU  the  thing  found. 

1870.  How  sale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thing  abandoned. 

Sbo.  1864.  One  who  finds  a  thing  lost  is  not  boand  to 
take  charge  of  it,  but  if  he  does  so,  he  is  thenceforward  a 
depositary  for  the  owner,  with  the  rights  and  obiigatiooa 
of  a  depositary  for  hire. 


This  section,  and  some  of  ihe  ensuing  ones, 
rially  from  the  common  law,  under  which  the  finder  ii  t 
gratuitous  depositary.  Mr.  Justice  Storj  considered  th« 
law  in  this  respect  to  be  unsatbfaotoiy,  and  the  Coioaii- 
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iT>  altered  It,  giring  th*  fioder  a  nward,  and 
im  to  a  aomaiwDding  ■ooonutabili^.  Thii  u 
lo  both  partial. 

.  c,  s«o.  ne. 
fioder  of  a  tbinir  knowa  or  suspects  nkdnio 

.  ,       °  ,  ,        ,.,.   "^  DOtirrowner 

le  mast,  with  reasonable  diligeoce, 
3  findiDg ;  and  if  he  fails  to  do  so,  b« 
to  tbe  owner,  and  has  do  oltim  to 
y  him  for  the  recovery  of  the  thing, 
on  for  his  tronble  or  expenses. 
.  c,  a«.  93». 

ider  of  a  thing  may,  in  good  fkitb,  oitiniiiitto 
require  reasonable  proof  of  owner-  mSp.""' 
I  claimiog  it. 
,  c,  S«c.  MO. 

ider  of  a  thing  is  entitled  to  oompeo-  anwiiMc., 
a  necessarily  incurred  by  him  in  its 
any  other  service  necessarily  per- 
.  it,  a»d  to  a  reasonable  reward  for 


ider  of  a  thing  may  exonerate  him-  viMitrmv 
any  time,  by  placing  it  on  storage  ^i^d^ 
person  of  good  character,  at  a  rea- 


der of  a  thing  may  sell  it,  if  it  is  a  i 
looiy  the  subject  of  sale,  when  the  j 
reasonable  diligence,  be  found,  or, 
upon   demand   to  pay  the  lawful 
in  the  following  cases : 
is  in  danger  of  perishing,  or  of  los- 
>f  its  value ;  or, 
1  charges  of  the  finder  amount  to 


ander  the  provisions  of  tbe  last  sec-  uawtat*  la 
the  same  manner  as  the  sale  of  a  '•'*"*^ 


nlw  goTiming  gqcb  a  aalc,  SM  the  thapter  oi 
C,  Sea.  »U, 


V 
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Sorrender 
of  thing  to 
tae  flndor. 


Thing  aban- 
doned 
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Sec.  1871.  The  owner  of  a  thing  found  may  exonerate 
himself  from  the  claims  of  the  finder  by  Burrendering  i( 
to  him  in  satisfaction  thereof. 

This  provision  cannot  b«  supported  by  the  citation  of  nj 
positive  authority,  but  seems  proper,  i&  order  to  prermt 
owners  from  being  made  responsible  for  exeeisive  expcuas. 

N.  T.  C.  0.,  Seo.  946. 

Sec.  1872.  The  provisions  of  this  article  have  no  ap- 
plication to  things  which  have  been  intentionally  aban- 
doned by  their  owners. 

N.  Y.  C.  C,  Seo.  946. 


CHAPTER   III. 


DEPOSIT    FOB    EXOHANOK. 


Relations  of 
the  parties. 


Sbction  1878.  Relations  of  the  parties. 

Sec.  1878.  A  deposit  for  exchange  transfers  to  the 
depositary  the  title  to  the  thing  deposited,  and  creates 
between  him  and  the  depositor  the  relation  of  debtorand 
creditor  merely. 

N.  Y.  C.  C,  8eo.  947. 


TITLE    IV. 

LOAN. 

Chapter    I.  LOAN  FOR  USE. 

IL  LOAN  FOR  EXCHANGE, 
in.  LOAN  OF  MONET. 


CHAPTER  I. 


LOAN    FOR     USE. 

Sbctioh  1884.  Loan,  what. 

1885.  Title  to  property  lent. 

1886.  Care  required  of  borrower. 

1887.  Same. 

1888.  Degree  of  skill. 


31V1L  CODfi. 

'ban  to  repair  injurlM. 

'orbiddao. 

hen  to  beu  czp«D*M. 

reqotta  ntnrn  of  thing  lant. 


for  aee  is  a  coDtraol  by  wliiub  one   lou,  wtm. 

temporary  poaBesaion  and  nse  of 
I  the  latter  agrees  to  return  tfaa  eame 
re  time,  witliout  reward  for  its  use. 

C,  Bm.  048. 

for  use  does  not  transfer  the. title  to   Tiu*u>i>rg|>. 
increase  during  the  period  of  the   *^''''•"■ 
nder. 

C„  Sen.  fl<a. 

>wer  for  ase  mast  ase  great  care  for  q,„  „- 
afety  and  in  good  condition  of  the   Solntv. 

C,  8«o.  SSD. 

10  borrows  a  living  animal  for  use,   buh. 
rreat  kindness,  and  provide  every- 
uitable  for  it. 

C,  S«.  Ml. 


>weF  for  use  is  bound  to  have  and  to 
1  the  care  of  the  thing  lent  as  he 
i«lieve  him  to  po8ao|a. 

C,  6m.  9SS. 

)wer  for  use  must  repair  all  deterio-   Bomnr, 
the  thing  lent,  which  are  occasioned  ^"u^riH. 
wever  slight. 

0.,  Sm.  »£3. 

rrowerof  a  thing  for  use  may  use  it   chot  thing 
ily  as  the  lender  might  reasonably 
I  of  lending. 

C,  8«e.  e»4. 

■rower  of  a  thing  for  use  must  not  part   RBi.mum, 
on,  without  the  consent  of  tbo  lender. 

C,  Seo.  9SS. 
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BonowoFf 

whentolwar 

expeoMt. 


Sec.  1892.  The  borrower  of  a  thing  for  ase  mast  bear 
all  its  expeDses  during  the  loan,  except  such  as  are  neces- 
sarily incurred  by  him  to  preserve  it  from  unexpected  and 
unusual  injury.  For  such  expenses  he  is  entitled  to  com- 
pensation from  the  lender,  who  Diay,  however,  exonerate 
himself  by  surrendering  the  thing  to  the  borrower. 

N.  Y.  C.  C,  S6C.  956. 


Lender  lUt- 
U«  for  de- 
facto. 


Siso.  1893.  The  lender  of  a  thing  for  use  mast  indem- 
nify the  borrower  for  damage  caused  by  defects  or  vices 
in  it,  which  he  knew  at  the  time  of  lending,  and  concealed 
from  the  borrower. 

N.  Y.  C.  C,  Sec.  957. 


Lender  may  ^ 
require 
refcnm  of 
thing  lent. 


Sec.  1894.  The  lender  of  a  thing  for  use  may  at  aoy 
time  require  its  return,  even  though  he  lent  it  for  a  speci- 
fied time  or  purpose.  But  if,  on  the  faith  of  such  an  agree- 
ment, the  borrower  has  made  such  arrangements  that  a 
return  of  the  thing  before  the  period  agreed  upon  woold 
cause  him  loss,  exceeding  the  benefit  derived  by  him  from 
the  loan,  the  lender  must  indemnify  him  for  such  loss,  if 
he  compels  such  return,  the  borrower  not  having  in  any 
manner  violated  his  duty. 

N.  Y.  C.  C,  Sec.  »58. 


When  re> 
tnrneble 
without  de- 
mand. 


Sec  1805.  If  a  thing  is  lent  for  use  for  a  specified 
time  or  purpose,  it  must  be  returned  to  the  lender  with- 
out demand,  as  soon  as  the  time  has  expired,  or  the  par 
pose  has  been  accomplished.  In  other  cases  it  need  not 
be  returned  until  demanded. 

N.  Y.  C.  C,  Sec.  959. 


Place  ot 
retvm. 


Sec.  1896.  The  borrower  of  a  thing  for  use  mast  return 
it  to  the  lender,  at  the  place  contemplated  by  the  parties 
at  the  time  of  lending;  or  if  no  particular  place  was  so 
contemplated  by  them,  then  at  the  place  where  it  was  at 
that  time. 

N.  Y.  C.  C,  Sec.  9eO. 
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CHAPTER  II. 

lN    VOR   XXOH&^UB. 
uhuigc,  whkt. 

part7  leat. 

unat  tw  modilLsd  b;  IuiUt. 

for  exchange  is  a  contract  by  which  uuftr 
property  to  another,  and  the  latter  ^m^ 
le  lender  a  similar  thing  at  ft  futare 
for  its  use. 
c,  B«o.  9S1. 

,  which  the  borrower  is  allowed  by  b>ih. 
9  a  loan  for  use,  of  for  exchange,  at 
Lo  all  the  proTisions  of  this  chapter. 

oan  for  exchange  the  title  to  the  ntKta 
rred  to  the  borrower,  and  he  most  fST"' 
and  is  entitled  to  all  its  increase, 
c,  Ban.  g«3. 

ir  for  exchange  cannot  require  the  Oontnot 
obligatione  at  a  time,  or  in  a  man-  .S^aidbi 
tt  which  was  originally  agreed  upon.  '™*"' 


C,  Sbo.  9M. 

i93,  1895  and  1898,  apply  to  a  loan  ' 


iHAPTER  III. 

OAK   OF   MONET. 

■rigioally.  no  intcrsBt  was  allawtd  upon  ■  loui 
But  with  the  progreu  oT  baijniu,  it  b«0BiDa 
md  tha  traDlaatiao  thai  aulared  into,  sUhaQgh 
I  >  biriDg,  ii  aDinracltj  knowD  m  a  loxi.  Thii 
tard  bsvlng  abtainad  id  loag,  it  wonBd  ba  idle  lo 
sbaoge  it. 
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section  ISIS.  Loul  or  money. 

1913.  Loui  to  b*  np^d  In  cncrant  mon^ 

1514.  Lokn  nift;  be  for  nirard. 

1515.  iDtornt,  whsL 
leie.  Annual  rata. 
I9IT.  Legil  intenit. 
leiS.  Sams. 

1919.  Inlsrast  bKDmM  p&it  of  prinelpd, 

1920.  Inlerest  onjadgmant. 

Sec.  1912.  A  loan  of  money  is  a  ' 
onte  delivers  a  Bum  of  money  to  anot 
agrees  to  return  at  a  future  time  a  sun 
which  he  borrowed.  A  loan  for  mere 
the  chapter  on  Loan  for  Uk. 

S.  T.  C.  C,  S».  9BC. 

Sbo.  1913.  A  borrower  of  money  m 
due  in  Bucb  money  as  Je  current  at  the 
becomes  due,  whether  such  money  is 
than  the  actual  money  lent. 

B.  T.  c.  c.,3sc.  asr. 

Sec.  1914.     A  loan  of  money  may  bo 
out  reward,  but  is  presumed  to  be  mad 
».  T.  c.  c,  s»».  e«B. 

SKa  1915.     Reward  for  the  loan,  fo 
money,  or  its  equivalent,  is  called  intei 
M.  T.  C.  C,  Bee.  Mt. 

Sbo.  1916.  When  a  rate  of  interest 
law  or  contract,  without  specifying  thi 
which  such  rate  is  to  be  calculated,  it 
annual  rate. 

H.  T.  C.  C,  8>o.  B70. 

Sbo.  19)7.  Under  an  obligation  top 
being  specified,  interest  is  payable  at  t 
cent,  per  annum,  and  in  like  proporti 
shorter  time;  but  in  the  computation 
than  a  year,  three  hundred  aud  sixty  ( 
constitute  a  year. 

S.  Y.  C.  0.,  Sac,  971 ;  Stit.. 
199,  Sm.  1. 

Sic.  1918.  Parties  may  agree  in  w 
meat  of  any  rate  of  interest,  and  it  bI 


IL  CODB. 

lie  agreement,  until  the  entry  of 

13,  Sm.  !  j  ISTO,  <»,  8«c.  I. 

8  may,  in  any  contract  in  writ- 
secured  lo  be  paid,  agree  that  il 
is  not  punctually  paid,  it  aball 
incipal,  and  thereafter  bear  the 
rhe  principal  debt. 
I,  8m.  3. 

ent  in  any  Court  of  this  State 
rate  to  exoeed  seven  per  cent. 
i8t  not  be  compounded  In  any 
groent. 


OBKERAL. 

REAL  PROPBRTY. 

PBRBONAL  PROFBRTT. 


AFTER   I. 

I    IK   QKNEBAL. 


ilo. ,  DO  part  of  hlnr. 

iriM,  ito. 

inlicalkr  purpona, 

'  terninalu  tba  hiring. 

'  taroinats  lb«  hiring. 

mioatM. 

d  bj  death,  ato.,  of  party. 

t  contract  by  which  one  gives  ti 
posBesMon  and  use  of  property 
eward,  and  the  latter  agrees  l< 
irmer  at  a  future  time. 
iaa.vn. 
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Qaiet 


Pndaetiof        S>o.  1926.    The  products  of  a  thing  hired,  during  the 

hiring,  belong  to  the  hirer. 

N.  T.  0.  C,  Seo.  980. 

Sec.  1927.  An  agreement  to  let  upon  hire  binds  the 
letter  to  secure  to  the  hirer  the  quiet  possession  of  the 
thing  hired  during  the  term  of  the  hiring,  against  all  per- 
sons lawfully  claiming  the  same. 

N.  T.  C.  C,  6eo.  981. 

DegTMof  Sbo.  1928.    The  hirer  of  a  thing  must  use  ordinary 

PMtofiiirwN  <^&re  for  its  preservation  in  safety  and  in  good  condition. 

N.  T.  0.  C,  Seo.  983. 


Mvtt  repftir 
i^farlei,  etc. 


Thbigletibr 
4|itfttealw 

PUIIOM. 


WlMB  letter 
majftamii- 
oato  the 
hiring  ■ 


Wben  hirer 
may  termt- 
neCe  the 
hiring. 


Sec.  1929.  The  hirer  of  a  thing  must  repair  all  deteri- 
orations or  injuries  thereto,  occasioned  by  his  ordinary 
negligence. 

N.  T.  C.  C,  See.  983. 

Sec.  1980.  When  a  thing  is  let  for  a  particular  par- 
pose,  the  hirer  must  not  use  it  for  any  other  purpose; 
and  if  he  does,  the  letter  may  hold  him  responBible  for 
its  safety  during  sucii  use,  in  ail  events,  or  may  treat  the 
contract  as  thereby  rescinded. 

N.  T.  C.  0.,  See.  984. 

Seo.  1931.  The  letter  of  a  thing  may  terminate  the 
hiring,  and  reclaim  the  thing,  before  the  end  of  the  term 
agreed  upon — 

1.  When  the  hirer  uses,  or  permits  a  use  of  the  thing 
hired,  in  a  manner  contrary  to  the  agreement  of  the  par- 
ties; or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time 
after  request,  make  such  repairs  as  ho  is  bound  to  make. 

N.  T.  C.  C,  Seo.  985. 

Sec  1932.  The  hirer  of  a  thing  may  terminate  the 
hiring  before  the  end  of  the  term  agreed  upon — 

1.  When  the  letter  does  not,  within  a  reasonable  time 
after  request,  fulfil  his  obligations,  if  any,  as  to  placing 
and  securing  the  hirer  in  the  quiet  possession  of  the 
thing  hired,  or  putting  it  into  good  condition,  or  repair- 
ing; or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that 
part  which  was,  and  which  the  letter  had,  at  the  time  of 


believe  woa,  the  mateml  indoce- 
enter  ioto  the  contract,  perishes 
ban  the  ordinary  negiigencs  of  the 


ag  of  ft  thing  terminates — 

1.  At  the  end  of  the  term  agreed  apon. 

2.  By  the  matual  consent  of  the  parties. 

3.  By  the  hirer  acqairing  a  title  to  the  thing  hired,  ea- 
perior  to  that  of  the  letter ;  or, 

4.  By  the  destruction  of  the  thing  hired. 

N.  Y.  C,  C,  Sea.  «T. 

Sko.  1934.     If  the  hiring  of  a  thing  is  terminable  at  wi«bm™i- 
Ibe  pleasare  of  one  of  the  parlies,  it  ia  terminated  by  no-  SSb.rtc. 
tice  to  the  other  of  his  death  or  incapacity  to  contract,  "'i^- 
In  other  coses  it  is  not  terminated  thereby. 

H.  T.  C.  C,  8«.  996. 

Sic.  1936.     When  the  hiring  of  a  thing  is  terminated   An»rtiin. 
before  the  time  originally  agreed  npon,  the  hirer  must  "*"'""'"- 
psy  the  dne  proportion  of  the  hire  for  such  use  as  he  has 
ictaally  made  of  the  thing,  UDlese  such  use  is  merely 
nominal,  and  of  no  benefit  to  him. 
N.  Y.  c.  c,  Sm.  B8». 


CHAPTER   II. 

HIKIKn    or   EBAL   PBOPIBTY. 

•'  U*l.  LeMor  to  maka  dwelling  houn  fli  for  JU  pnrpote, 
IMS.  When  leagn  mmj  maka  ropalra,  eta. 
IBU.  Tarm  ut  hiring  whan  do  limit  U  Biad. 
IMt.  Hiring  of  lodgioga  for  indefuitateriD. 
\Ui.  Rsnanal  of  Ibsh  bj  IctMa'a  oontiDDed  poueulon. 
IMe.  Notice  to  qHit. 
IBIT.  Bent,  whan  pajable. 

IMS.  Tenant  mnil  deliTor  notioe  lerred  on  bim. 
IM».  LaUing  part*  of  nwmt  rorbldden. 


;.  1941.    The  lessor  of  a  building  intended  for  the  Laaorto 

lation  of  human  beings  must  put  it  into  a  condition  l^''bi^gi 

'that  purpose,  and  roust  repair  all  subsequent  dilap-  ^f'"" 
IDS  thereof,  except  such  as  are  roentionod  in  Sec. 
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When  leasee 
maj  make 
repairs,  etc. 


Term  of 
hiring  when 
no  limit  is 
Ikxed. 


Hiring  of 
lodgings  for 
indefinite 
term. 


This  section  changes  the  rale  upon  this  svbjcet  to 
form  to  that  which,  notwithstanding  steady  jadieiad  a 
rence  for  hundreds  of  years  to  the  adverse  doetriae»  is 
erally  believed  by  the  unprofessional  pablie  to  be  Law, 
upon  which  basis  they  almost  always  contract.  The 
fact  that  there  are  repeated  decisions  to  the  contrary,  < 
to  the  year  1861,  shows  that  the  public  do  not  and  ennnot 
understand  their  justiocy  or  even  realise  tbeir  exiitence. 
So  familiar  a  point  of  law  could  not  rise  again  ajad  again 
for  adjudication,  were  it  not  that  the  oommnnity  at  lav^ 
revolt  at  every  application  of  the  rule.  A  partial  reform 
has  been  eflfected  by  the  Legtslature  in  suspending  the  rent 
of  houses  destroyed  or  injured,  in  certain  easea  (Laws  18<t. 
Chap.  345),  and  it  ought  to  be  carried  still  further. 

N.  Y.  C.  C,  Sec.  990. 

8eo.  1942.  If,  within  a  reasonable  time  after  notice  to 
the  lessor,  of  dilapidations  which  he  ought  to  repair,  he 
neglects  to  do  so,  the  lessee  may  repair  the  same  himself, 
and  deduct  the  expense  of  such  repairs  from  the  rent,  or 
otherwise  recover  it  from  the  lessor. 

N.  T.  0.  C,  Sec  991. 

Sec.  1943.  A  hiring  of  real  property,  other  than  lodg- 
ings [and  dwelling  houses],  in  places  where  there  is  no 
usage  on  the  subject,  is  presumed  to  be  for  one  year  from 
its  commencement  [unless  otherwise  expressed  in  the 
hiring]. 

N.  Y.  C.  C,  See.  992. 

Sec  1944.  A  hiring  of  lodgings  [or  a  dwelling  boose] 
for  an  unspecified  term  is  presumed  to  have  been  made 
for  such  length  of  time  as  the  parties  adopt  for  the  esti- 
mation of  the  rent.  Thus  a  hiring  at  a  monthly  rate  of 
rent  is  presumed  to  be  for  one  month.  In  the  absence  of 
any  agreement  respecting  the  length  of  time  or  the  rent, 
the  hiring  is  presumed  to  be  monthly. 

N.  Y.  G.  C,  Sec.  993. 


Renewal  of 
lease  hy 
lemse's 
continued 


Notice  to 
quit. 


8eo.  1945.  If  a  lessee  of  real  property  remains  in  pos- 
session thereof,  after  the  expiration  of  the  hiring,  and  the 
lessor  accepts  rent  from  him,  the  parties  are  presumed  to 
have  renewed  the  hiring  on  the  same  terms  and  for  the 
same  time,  not  exceeding  one  year. 

N.  Y.  C.  C,  Sec.  994. 

Sec.  1946.  A  hiring  of  real  property,  for  a  term  not 
specified  by  the  parties,  is  deemed  to  be  renewed  as  stated 
in  the  last  section,  at  the  end  of  the  term  implied  by  law, 
unless  one  of  the  parties  gives  notice  to  the  other  of  his 


CIVIL  CODE.  867 . 

ate  the  sarae,  at  least  aa  long  before 
rcof  as  the  terra  of  the  hiring  itself, 
month. 
C.  C,  3w.  9Si. 

:Q  tbei-e  in  no  usage  or  contract  to  the  lUnt,  nbaa 
0  payable  at  the  termiiiatioD  of  the 
leB  not  exceed  one  year.  If  the  hold- 
weeic,  month,  quarter  or  year,  rent  in 
mination  of  the  respective  periods,  aa 
>mG8  duo. 

.--gDhatitote  for  Se«.  »<  of  th>  Now  Yoik  Civil 


-y  tenant  who  receives  notice  of  any  ' 
ver  the  real  property  occupied  by  him,  i 
thereof,  must  immediately  inform  his 


who  hires  part  of  a  room  for  a  dwell-   i^tuim 
le  whole  of  the  room,  notwithstanding  {J^°fc 
the  contrary;  and  if  a  landlord  lets  a  '^'""''• 
■  for  more  than  one  family,  the  person 
Its  any  part  of  it  id  entitled  to  the  pos- 
le  room  for  the  term  agreed  upon,  and 
)  building,  under  the  same  landlord,  is 
sligatiOD  to  pay  rent  to  bim. 

proTitiaD  I)  InCended  to  pnrtDt  oca  of  tha  ahiaf 
a(  tanemeDt  hoacae.  Mara  peniJdeB.  whetliai  dTil 
ln>l,  aro  sot  likoly  to  b«  coforesd.  But  the  loH  of 
luld  be  B  pnnishiiiant  thst  CDDld  he  noforcad  b;  wsj 


CHAPTER  III. 

□   OF   PERDONAL  PROPEKTT. 


ODf  at  latLar  of  peiaond  proptrtj. 

iuttrj  aipan™, 
of  thing  hind, 
party,  what. 
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Obligatioiu 
of  letter  of 
penonal 
property. 


Ordioary 
•xiMnses. 


Kztraordi- 
nary  ex- 
peneea. 


Return  of 
thing  hired. 


Charter 
pMTtj,  what. 


CiyiL  CODE. 

« 

S£0.  1955.  One  who  lets  personal  property  mnst  deliver 
it  to  the  hirer,  secure  his  quiet  enjoy  ment  thereof  against 
all  lawful  claimants,  put  it  into  a  condition  fit  for  the 
purpose  for  which  he  lets  it,  and  repair  all  deterioratioQS 
thereof  not  occasioned  by  the  fault  of  the  hirer,  and  not 
the  natural  result  of  its  use. 

N.  T.  G.  C,  Sec.  999. 

Sec.  1956.  A  hirer  of  personal  property  must  bear  all 
such  expenses  concerning  it  as  might  naturally  be  fore- 
seen to  attend  it  during  its  use  by  him.  All  other  ex- 
penses must  be  borne  by  the  letter. 

N.  Y.  C.  C,  See.  1000. 

Sec.  1957.  If  a  letter  fails  to  fulfil  his  obligations,  as 
prescribed  by  Sec.  1956,  the  hirer,  after  giving  him  notice 
to  do  so,  if  such  notice  can  conveniently  be  given,  may 
expend  any  reasonable  amount  necessary  to  make  good  the 
letter's  default,  and  may  recover  such  amount  from  him. 

N.  Y.  C.  C,  Sec.  1001. 

Sko.  1958.  At  the  expiration  of  the  term  for  which 
personal  property  is  hired,  the  hirer  must  return  it  to  the 
letter  at  the  place  contemplated  by  the  parties  at  the 
time  of  hiring,  or,  if  no  particular  place  was  so  contem- 
plated by  them,  at  the  place  which  it  was  at  that  time. 

N.  Y.  C.  C,  S«o.  1002. 

Sec.  1959.  The  contract  by  which  a  ship  is  let  is 
termed  a  charter  party.  By  it  the  owner  may  either  let 
the  capacity  or  burden  of  the  ship,  continuing  the  em- 
ployment of  the  owner's  master,  crew  and  equipments, 
or  ma}'  surrender  the  entire  ship  to  the  charterer,  who 
then  provides  them  himself.  The  master  or  a  part  owner 
may  be  a  charterer. 

N.  Y.  C.  C,  Sec.  1003. 


TITLE    VI. 


SBRVICE. 

Chaptbk    I.  SERVICE  WITH  EMPLOYMENT. 
11.  PARTICULAR  EMPLOYMENTS, 
in.  SERVICE  WITHOUT  EMPLOYMENT. 
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CHAPTER  L 

SKBVJCE   WITH   EMPLOYMENT. 

ArTICLB      I.    DEFINinON  OF   EXPZ.OYMBMT. 

II.  Obligations  of  thb  Emplotbr. 

III.  Oblioatioiib  of  thb  Emplot£. 

IV.  Tbrmihatio!!  of  Emplotmbnt. 


ARTICLE  I. 
definition  of  emplotmbnt. 
Section  1965.  Employment,  what. 

Sec.  1965.     The  contract  of  employment  is  a  contract  Kmpioy- 
by  which  one,  who  is  called  the  employer,  engages  an- 
other, who  18  called  the  employ^,  to  do  something  for  the 
benefit  of  the  employer,  or  of  a  third  person. 

The  soope  of  this  chapter  is  not  oooflned  to  serrants,  bat 
iDcludes  factors,  brokers,  carriers,  agents,  and  all  similar 
classes  of  persons. 

N.  T.  C.  C,  Sec  1004. 


ARTICLE  II. 
oblioations  of  thb  employer. 

SscnoN  1069.  When  employer  mast  indemnify  employ^. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

Sro.  1969.     An  employer  must  indemnify  his  employ^,  wheasm- 
except  as  prescribed  in  the  next  section,  for  all  that  he  KSemnii^ 
fteoessarily  expends  or  loses  in  direct  consequence  of  the  *™'* 
^iacharge  of  his  duties  as  such,  or  of  his  obedience  to  the 
4h«ctioD8  of  the  emploj'er,  even  though  unlawfuF,  unless 
Ibe  employ^,  at  the  time  of  obeying  such  directions,  be- 
Beved  them  to  be  unlawful. 

N.  Y.  C.  C,  Sec.  1006. 

Sec.  1970.    An  employer  is  not  bound  to  indemniiy  his  wb»ao(. 

Fploye  for  losses  suffered  by  the  latter  in  consequence 
the  ordinary  risk  of  the  business  in  which  he  is  em- 
47 
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ployed,  nor  id  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  gen- 
eral business,  unless  he  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employe. 

N.  T.  C.  C,  Seo.  1006. 

Jhnpioyar  Sec.  1971.     An  employer  must  in  all  cases  indemnify 

torhiBown     his  employ^  for  losses  caused  by  [the  former's]  want  of 
ordinary  care. 

N.  y.  0.  C,  Sec.  1007. 

NoTB.— ''The  formor's/'    in    bnokets^    sabstitated    f«r 

*'hi8  0wn." 


Dattesof 

gratnltoni 

emploj4. 


8»m«. 


Sbctioit  1975. 
1976. 
1077. 
1978. 
1979. 
1980. 
1981. 
1982. 
.  1983. 
1984. 
1985. 
1980. 
1987. 
1988. 
1989. 
1990. 
1991. 
1993. 


ARTICLE  III. 

OBLIGATIONS  OF  THB  BMPLOri. 

Doties  of  gratuitous  employ^. 

Same. 

Same. 

Duties  of  employ^  for  reward. 

Duties  of  employ^  for  bis  own  benefit 

Contraots  for  servioe  limifeed  to  two  jmn. 

Employ^  must  obey  employer. 

Employ^  to  conform  to  usage. 

Degree  of  skUl  required. 

Must  use  what  skUl  be  has. 

What  belongs  to  employer. 

Duty  to  account. 

Employ^  not  bound  to  dolirer  without  demaad* 

Preference  to  be  gi^en  to  employers. 

Responsibility  of  employ^  for  substitute. 

Responsibility  for  negligence. 

Surriving  employ6. 

Confidential  employment. 


Seo.  1975.  One  who,  without  consideration,  under- 
takes to  do  a  service  for  another,  is  not  bound  to  per- 
form the  same,  but  if  he  actually  enters  npOD  its  per* 
formance,  he  must  use  at  least  slight  care  and  diligence 
therein. 

N.  T.  C.  C,  Sec.  1008. 

Sec.  1976.     One  who,  by  his  own  special  request,  in- 
duces  another  to  intrust  him  with  the  performance  of  a  i 
service,  must  perform  the  same  fully.     In  other  cases, 
one  who  undertakes  a  gratuitous  service  may  relinqaisli 
it  at  any  time. 
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This  distinotion  is  recognised  by  the  civil  law,  but  it  is 
not  clear  that  it  is  admitted  by  the  common  law.  There 
is  good  reason  for  it,  since  a  volunteer  of  this  kind  might 
sertonsly  mislead  one  who  relied  upon  him,  and  who  would 
otherwise  have  employed  some  one  else  for  a  compensation, 
and  thus  have  been  sure  of  the  service  be  required. 

N.  T.  0.  C,  Sec.  1000. 

Sec.  1977.     A  gratuitous  employ^,  who  accepts  a  writ-  flame. 
ten  power  of  attorney,  must  act  under  it  so  long  as  it 
remains  in  force,  or  until  be  gives  notice  to  his  employer 
that  he  will  not  do  so. 

Code  La.,  2971.  This  provision  is  new  to  the  common 
law;  but  is  founded  upon  justice.  By  retaining  the  instru- 
ment, the  attorney  keeps  in  his  hands  a  power  which  he 
may  use  to  the  detriment  of  his  principal,  and  misleads  the 
latter  into  the  belief  that  he  will  use  it  for  his  benefit. 

N.  Y.  C.  C,  Sec.  1010. 

Sec.  1978.     One  who,  for  a  good  consideration,  agrees  Duties  of 
to  serve  another,  must  perform  the  service,  and  must  use  rew^arZT  "^ 
ordinary  care  and  diligence  therein,  so  long  as  he  is  thus 
employed. 

N.  T.  C.  C,  Sec.  1011. 

Sec.  1979.     One  who  is  employed  at  his  own  request  to  Duties  of 
do  that  which  is  more  for  his  own  advantage  than  for  hjs^wn  ^ 
that  of  his  employer,  must  use  great  care  and  diligence  **®°**** 
therein  to  protect  the  interest  of  the  latter. 

N.  y.  C.  C,  Sec.  1012. 

Sec.  1980.    A  contract  to  render  personal  service,  other  CoDtracts 
than  a  contract  of  apprenticeehip,  as  provided  in  the  chap-  nn^^ 
ter  on  Master  and  Servant,  cannot  be  enforced  against  the    ^**y**"* 
employe  beyond  the  term  of  two  years  from  the  com- 
mencement of  service  under  it,  but  if  the  employe  volun- 
tarily continues  his  service  under  it  beyond  that  time,  the 
contract  may  be  referred  to  as  affording  a  presumptive 
measure  of  the  compensation. 

N.  Y.  C.  C,  Sec.  1013. 

Sec.  1981  An  employ^  must  substantially  comply  Empioy« 
with  all  the  directions  of  his  employer  concerning  the  employer. 
service  on  which  he  is  engaged,  even  though  contrary  to 
the  provisions  of  this  Title,  except  where  such  obedience 
is  impossible,  or  unlawful,  or  would  impose  new  and  un- 
reasonable burdens  upon  the  employ^,  or  in  case  of  an 
emergency  which,  according  to  the  best  information 
which  the  employ^  can  with  reasonable  diligence  obtain. 
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Kmployd  to 
conlorm  to 
usage. 


Degree  <^ 

skill 

required.^ 


MostOM 
what  akill 
he  has. 


What  be. 

lODgfl  to 

employer. 


Dai  J  to 

accoont. 


the  employer  did  Dot  contemplate,  in  which  he  cannot, 
with  reasonable  diligence,  be  consulted,  and  in  which 
non-compliance  is  jndged  by  the  employe,  in  good  faith, 
and  in  the  exercise  of  reasonable  discretion,  to  be  abso- 
lutely necessary  for  the  protection  of  the  employer's 
interests.  In  all  such  cases,  the  employe  must  conform  as 
nearly  to  the  directions  of  his  employer  as  may  be  reason- 
ably practicable,  and  most  for  the  interest  of  the  latter. 

N.  Y.  C.  C.  Sec.  1014. 

Sec.  1982.  An  employ 6  must  perform  his  service  in 
conformity  to  the  usage  of  the  place  of  performance,  unless 
otherwise  directed  by  his  employer,  or  unless  it  is  imprac- 
ticable, or  manifestly  injurious  to  bis  employer  to  do  so. 

Story  on  Agency,  Sec.  199 ;  Johnson  vs.  N.  T.  Ceatnl 
R.  R.,  31  Biirb.,  190 ;  see  Horton  ts.  Morgan,  19  N.  Y.,  170. 

N.  Y.  C.  C,  Sec.  1016. 

Seo.  1983.  An  employ^  is  bound  to  exercise  a  reason- 
able degree  of  skill,  unless  bis  employer  has  notice,  before 
employing  him,  of  his  want  of  skill. 

N.  Y.  C.  C,  Sec.  1016. 

Seo.  1984.  An  employe  is  always  bound  to  use  sach 
skill  as  he  possesses. 

Wilson  YR.  Brett,  11  M.  A  W.,  113. 
N.  Y.  C.  C,  Seo.  1017. 

Sec  1986.  Everything  which  an  employe  acquires  by 
virtue  of  his  employment,  except  the  compensation,  if  any, 
which  is  due  to  him  from  his  employer,  belongs  to  the 
latter,  whether  acquired  lawfully  or  unlawfully,  or  Juriog 
or  after  the  expiration  of  the  term  of  his  employment. 

Code  La.,  2974;  see  Tenant  vo.  Elliott,  1  Bos.  St  P.,  3: 
Farmer  vs.  Rassell,  id.,  296 ;  Boa$fieId  vs.  Wilson.  16  M. 
&  W.,  1S5;  Edmondstone  vs.  Hartshornc,  19  N.  Y..  9. 

N.  Y.  C.  C,  Seo.  1018. 

Sec.  1986.  An  employ^  must,  on  demand,  render  to 
his  employer  just  accounts  of  all  his  transactions  in  tbe 
course  of  his  service,  as  often  as  may  be  reasonable,  and 
must,  without  demand,  give  prompt  notice  to  his  em- 
ployer of  everything  which  he  receives  for  his  account. 

Story  on  Agency,  Seo.  203  ;  CoUycr  vs.  Dudley,  Turn.  A 
Ross.,  421 ;  by  Duer,  J.,  Heubach  vs.  MoIlmanD,  3  Dxr. 
227,  252;  see  Edmondstone  vs.  Hftrtsborne,  19  N.T.J' 

N.  Y.  C.  C,  Sec.  1019. 
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Sbo.  1987.     An   omploj^   who   receives    anything    on   Empioytiiot 

DOQIld  to 

account  of  his  employer,  in  any  capacity  other  than  that  deuverwiui. 
of  a  mere  servant,  is  not  bound  to  deliver  it  to  him  until 
demanded,  and  is  not  at  liberty  to  send  it  to  him  from  a 
distance,  without  demand,  in  any  mode  involving  greater 
risk  than  its  retention  by  the  employ6  himself. 

N.  Y.  C.  C,  Sec.  1020. 

Sec.  1988.  An  employ 6  who  has  any  business  to  ^^S"^^ 
transact  on  his  own  account,  similar  to  that  intrusted  to  toempioyen 
him  by  his  employer,  must  always  give  the  latter  the 
preference.  If  intrusted  with  similar  affairs  by  different 
employers,  he  must  give  them  preference  according  to 
their  relative  urgency,  or,  other  things  being  equal, 
according  to  the  order  in  which  they  were  committed  to 
him. 

There  i»  no  direoi  authority  for  these  provisions,  bat  they 
are  required  by  sound  principle. 

N.  T.  C.  C,  Sec.  1021. 

Sec.  1089.     An  employ^,  who  is  expressly  authorized   Reeponaibn- 
to  employ  a  substitute,  is  liable  to  his  principal  only  for  empioy«  for 
want  of  ordinary'  care  in  his  selection.     The  substitute  is 
directly  responsible  to  the  principal. 

N.  Y.  C.  C,  Sec.  1022. 

Sec.  1990.    An  employ^,  who  is  guilty  of  a  culpable  Rcsponsibu- 
degree  of  negligence,  is  liable  to  his  employer  for  the  negu^ce. 
damage  thereby  caused  to  the  latter ;  and  the  employer 
is  liable  to  him,  if  the  service  is  not  gratuitous,  for  the 
value  of  such  services  only  as  are  properly  rendered. 

N.  Y.  C.  C,  Sec.  1023. 

Sec  1991.    Where  service  is  to  be  rendered  by  two  or  Surriviug 
more  persons  jointly,  and  one  of  them  dies,  the  survivor 
oiQBt  act  alone,  if  the  service  to  be  rendered  is  such  as 
he  can  rightly  perform  without  the  aid  of  the  deceased 
person,  but  not  otherwise. 

N.  Y.  C.  C,  See.  1024. 


Sec.  1992.     The   obligations  peculiar  to  confidential  Confldontiai 
employments  are  defined  in  the  Title  on  Trusts. 

K.  Y.  C.  C,  Sec.  1025. 


employmeot 
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ARTICLE  IV. 


Termination 
bjdeath,eto, 
of  employer. 


Kmploj- 
ment,  bow 
terminated* 


Continuance 
ofaerrlces 
in  certain 
cases. 


Termination 
at  will. 


TXRMIHATIOH  OF  EXPLOTlCBirT. 

Section  1996.  Terminatioo  by  death,  etc.,  of  employer. 

1997.  Employment,  how  terminated. 

1998.  Continuanoe  of  senrice  in  certain  cases. 

1999.  Termination  at  wilL 

2000.  Termination  by  employer  for  fault. 

2001.  Termination  by  employ 6  for  fanlt 

2002.  Compensation  of  employ^  dismissed  for  eanse. 

2003.  Compensation  of  employ 6  leaving  for  cause. 

Sec.  1996.  Every  employment,  in  which  the  power  of 
the  emp1o3*6  is  not  coupled  with  an  interest  in  its  subject, 
is  terminated  by  notice  to  him  of — 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contract. 

This  section  alters  the  common  law  by  eontinaing  the 
power  untU  the  agent  has  notice  of  the  principal's  change 
of  condition.  Such  a  rule  is  advocated  by  Storj  (Agency, 
Sec.  495),  and  is  obviously  just. 

N.  T.  C.  C,  Sec.  1026. 

Seo.  1997.    Every  employment  is  terminated — 

1.  By  the  expiration  of  its  appointed  term. 

2.  By  the  extinction  of  its  subject. 
8.  By  the  death  of  the  employ^ ;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

N.  T.  C.  C,  Sec.  1027. 

Sec.  1998.  An  employ^,  unless  the  term  of  his  service 
has  expired,  or  unless  he  has  a  right  to  discontinae  it  at 
any  time,  without  notice,  mnst  continue  his  service  after 
notice  of  the  death  or  incapacity  of  his  employer,  so  far 
as  is  necessary  to  protect  from  serious  injury  the  interests 
of  the  employer's  successor  in  interest,  until  a  reasonable 
time  after  notice  of  the  facts  has  been  communicated  to 
such  successor.  The  successor  must  compensate  the  em- 
ploy4  for  such  service,  according  to  the  terms  of  the  con- 
tract of  employment. 

N.  Y.  C.  C,  See.  1028. 

Sbo.  1999.  An  employment  .having  no  specified  term 
may  be  terminated  at  the  will  of  either  party,  on  DOtice 
to  the  other,  except  where  otherwise  provided  by  this 
Title. 

N.  T.  0.  C,  Sec.  1029. 
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875 


Sbo.  2000.    An  employment,  even  for  a  specified  term,  TermiMtioo 

*  ,  by  employer 

may  be  terminated  at  any  time  by  the  employer,  m  cafte  forfavu. 
of  any  wilful  breach  of  duty  by  the  employ^  in  the  course 
of  his  employment,  or  in  case  of  his  habitual  neglect  of 
his  daiy  or  continued  incapacity  to  perform  it. 

N.  Y.  C.  C,  Sec.  1080. 

Skc.  2001.    An  employment,  even  for  a  specified  term,  TermiDftUoa 
may  be  terminated  by  the  employ^  at  any  time,  in  case  of  for&iuit. 
any  wilful  or  permanent  breach  of  the  obligations  of  his 
employer  to  him  as  an  employ^,  or  of  the  death  or  inca- 
pacity of  his  employer;  subject  to  the  provisions  of  Sec. 
1998. 

N.  T.  0.  C,  See.  1031. 

Sko.  2002.     An  employe,  dismissed  by  his  employer  for  Compensa. 
good  cause,  is  not  entitled  to  any  compensation  for  services  employ^ 
rendered  since  the  last  day  upon  which  a  payment  became  for  cause. 
due  to  him  under  the  contract. 

N.  T.  C.  C,  Seo.  1082. 

• 

Sec.  2003.     An  employe,  who  quits  the  service  of  his  2JJJ5J'*'*" 
employer  for  good  cause,  is  entitled  to  [such  proportion  f™^**^^^ 
of]  the  compensation  which  would  become  due  in  case  of  ^*>^- 
fall  performance  [as  the  services  which  he  has  already 
rendered  bear  to  the  services  which  he  was  to  render  as 
fall  performance]. 

N.  T.  C.  C,  Seo.  1033. 


CHAPTER  II. 


PARTICULAR   EMPLOYMENTS. 

Articlb    I.  Master  and  Sebtart. 
II.  Agehte. 
III.  Factors. 
rv.  Shipmasters. 
v.  Mates  and  Seamen. 
VL  Ships'  Managers. 
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ARTICLB  L 


ICASTBR  AND   8EBTART. 


Servant, 
what. 


Termor 
hiring. 


Same. 


Jlenewal 
wf  hiring. 


Time  of 
•errice. 


Scrrant  to 
paj  over 
withont 
demand. 


SxCTiOH  2009.  Servant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hiring. 

2013.  Time  of  serrice. 

2014.  Senrant  to  pay  over  without  demand. 
2016.  When  servant  may  be  discharged. 

Sec.  2009.  A  servant  is  one  who  is  employed  to  reo- 
(ier  personal  service  to  his  employer,  otherwise  tban  in 
the  parsnit  of  an  independent  calling,  and  who  id  Boch 
service  remains  entirely  under  the  control  and  direction 
of  the  latter,  who  is  called  his  master. 

N.  Y.  C.  C,  Sec.  1034. 

Sec.  2010.  A  servant  is  presumed  to  have  been  hired 
for  such  length  of  time  as  the  parties  adopt  for  the  esti- 
mation of  wages.  A  hiring  at  a  yearly  rate  is  presamed 
to  be  for  one  year;  a  hiring  at  a  daily  rate,  for  one  day ; 
a  hiring  by  piece  work,  for  no  specific^d  term. 

N.  Y.  C.  C,  Sec.  1036. 

Sec  2011.  In  the  absence  of  any  agreement  orcastom 
as  to  the  term  of  service,  the  time  of  payment,  or  rate  or 
value  of  wages,  a  servant  is  presumed  to  be  hired  by  the 
month,  at  a  monthly  rate  of  reasonable  wages,  to  be  paid 
when  the  service  is  performed. 

Substitute  fur  N.  Y.  C.  C,  Sec.  1036. 

Sec.  2012.  Where,  after  the  expiration  of  an  agree- 
ment respecting  the  wages  and  the  term  of  service,  the 
parties  continue  the  relation  of  master  and  servant,  they 
are  presumed  to  have  renewed  the  agreement  for  the 
same  wages  and  term  of  service. 

N.  Y.  C.  C,  Sec.  1037. 

Sec.  2013.  The  entire  time  of  a  domestic  servant  be- 
longs  to  the  master;  and  the  time  of  other  servants  to 
such  extent  as  is  usual  in  the  business  in  which  thej 
serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 

N.  Y.  C.  C,  Sec.  1038. 

Sec.  2014.  A  servant  must  deliver  to  his  master,  a« 
soon  as  with  reasonable  diligence  he  can  find  him,  every- 
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thing  that  he  receives  for  his  account,  without  demand ; 
but  he  is  not  bound,  without  orders  from  his  master,  to 
seod  anything  to  him  through  another  person. 

N.  T.  C.  C,  6eo.  1039. 


ehaxgpi. 


Sec.  2015.    A  master  may  discharge  any  servant,  other   when 
than  an  apprentice,  whether  engaged  for  a  fixed  term  or  ^^.  °^^ 
not — 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  ser- 
vice, or  ot  gross  immorality,  though  unconnected  with 
the  same;  or, 

2.  If,  being  employed  about  the  person  of  the  master, 
or  in  a  confidential  position,  the  master  discovers  that  he 
has  been  guilty  of  misconduct,  before  or  after  the  com- 
mencement of  his  service,  of  such  a  nature  that,  if  the 
master  had  known  or  contemplated  it,  he  would  not  have 
so  employed  him. 

N.  T.  0.  C,  Seo.  1040. 


ARTICLE  II. 

A0B1CT8. 

SiCTiOM  2019.  Agent  to  oonform  to  hia  aathority. 

2020.  Mast  keep  hia  principal  informed.  * 

2021.  Collecting;  agent. 

2022.  Responsibility  of  sab-agent. 

Sec  2019.     An  agent  must  not  exceed  the  limits  of  his   Agent  to 
actual  authority,  as  defined  by  the  Title  on  Agency,  hisanthority 

N.  Y.  C.  C,  Sec.  Ib41. 

S£C.  2020.     An  agent  must  use  ordinary  diligence  to   Hnstk««p 
keep  his  principal  informed  of  his  acts  in  the  course  of  Ijlformed.'^^' 
the  agency. 

,  N.  Y.  C.  C,  Sec.  1042. 

Sec  2021.     An  agent  employed  to  collect  a  negotiable   collecting 
instrument  must  collect  it  promptly,  and  take  all  measures  *^°*' 
necessary  to  charge  the  parties  thereto,  in  case  of  its  dis- 
honor; and,  if  it  is  a  bill  of  exohange,  must  present  it  for 
acceptance  with  reasonable  diligence. 

N.  Y.  0.  C,  Sec.  1043. 

Sec  2022.     A  mere  agent  of  an  agent  is  not  responsible   RMponsibu- 

ity  of  sab* 

as  8Qch  to  the  principal  of  the  latter.  agent. 

N.  Y.  C.  C,  Seo.  1044. 
48 


378 


CI7IL  CODE. 


ARXICLB  in. 

t 

I 

FACTORS. 

Sbction  2026.  Factor,  what. 

2027.  Obedience  required  from  factor. 

2028.  Salea  on  credit. 

2020.  Liability  of  factor  under  guaranty  eommiMion. 
2030.  Factor  cannot  relieve  himself  from  liability. 

ractor,  what  -  Sec.  2026.  A  factor  is  an  agent  who  is  employed  by 
another  to  buy  or  sell  property  for  him,  and  is  vested  by 
the  latter  with  the  possession  of  the  property. 

N.  Y.  C.  C,  Sec.  1045. 


Obedieace 
requirod 
fyom  &ctor. 


Sales  on 
credit. 


Seo.  2027.  A  factor  roast  obey  the  instractions  of  hia 
principal  to  the  same  extent  as  any  other  employ^,  not- 
withstanding any  advances  he  may  have  made  to  his 
principal  upon  the  property  consigned  to  him,  except 
that  if  the  principal  forbids  him  to  sell  at  the  market 
price,  he  may,  nevertheless,  sell  for  his  reimbarsement, 
after  giving  to  his  principal  reasonable  notice  of  his 
intention  to  do  so,  and  of  the  time  and  place  of  sale,  and 
proceeding  in  all  respects  as  a  pledgee. 

N.  T.  C.  C,  See.  1046. 

Sec.  2028.  A  factor  may  sell  property  consigned  to 
him,  on  such  credit  as  is  usual;  but,  having  once  agreed 
with  the  purchaser  upon  the  term  of  credit,  may  not 
extend  it. 

N.  Y.  C.  C,  Sec.  1047. 

Sec.  2029.  A  factor  who  charges  his  principal  with  ft 
guaranty  commission  upon  a  sale,  thereby  assumes  ahso- 
lutely  to  pay  the  price  when  it  falls  due,  as  if  it  were  a 
debt  of  his  own,  and  not  as  a  mere  guarantor  for  tbor 
purchaser;  but  he  does  not  thereby  assume  any  addi- 
tional responsibility  for  the  safety  of  his  remittance  of 
the  proceeds. 

N.  Y.  C.  C,  Seo.  1048. 

Factor  can-        Seo.  2030     A  factor  who  receives  property  for  sftle, 

notrelieTe  aU 

himaeiffrom  undcr  a  general  agreement  or  usage  to  guarantee  toe 
sales  or  the  remittance  of  the  proceeds,  cannot  relieve 
himself  from  responsibility  therefor,  without  the  consent 
of  his  principal. 

N.  Y.  C.  C,  See.  1049. 


LiabiUty  of 
foctor  under 
guaranty 
commission. 
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ABTIOLB  lY. 

8HIPMA8TBR8. 

• 

SicnoH  2034.  Appoistment  of  master. 
3035.  Whon  moat  be  on  beard. 
3030.  Pilotage. 

5037.  Power  of  master  over  seamen. 

5038.  Power  of  master  over  passengers. 

3039.  Impressing  private  stores. 

3040.  When  may  abandon  the  ship. 

3041.  Duties  on  abandonment. 

3043.  When  master  cannot  trade  on  his  own  aooount. 

3043.  Care  and  diligence. 

3044.  Authority  of  master. 

Sxo.  2034.     The  master  of  a  ship  is  appointed  by  the  Appoiot. 
owner,  and  holds  daring  his  pleasure.  master. 

N.  Y.  C.  C,  Sec.  1050. 

Sio.  2035.    The  master  of  a  ship  is  boand  to  be  always  when  most 
on  board  when  entering  or  leaving  a  port,  harbor  or  river.  '**®°  ^°*^' 

N.  Y.  C.  0.,  Sec.  1051. 

Sic.  2036.     On  entering  or  leaving  a  port,  harbor  or  puotage. 
river,  the  master  of  a  ship  must  take  a  pilot  if  one  offers 
bimself,  and  while  the  pilot  is  on  board,  the  navigation 
of  the  ship  devolves  on  him. 

K.  Y.  C.  C,  See.  1053. 

NoTc. — Regulations  respecting  pilots  of  this  State  are 
contained  in  the  Political  Code. 

Seo.  2037.     The  master  of  a  ship  may  enforce  the  obedi-  Power  or 
ence  of  the  mate  and  seamen  to  his  lawful  commands  by   Mamen!^^ 
oonfinement  and  other  reasonable  corporal  punishment, 
Dot  prohibited  by  Acts  of  Congress,  being  responsible  for 
the  abase  of  bis  power. 

N.  Y.  C.  C,  Sec.  1053. 

Seo.  2038.    The  master  of  a  ship  may  confine  any  per-  power  or 
son  on  board,  during  a  voyage,  for  wilful  disobedience  to  '^H^^ 
bJB  lawful  commands. 

N.  Y.  C.  C,  Sec.  1054. 

Sec.  2039.    If,  during  a  voyage,  the  ship's  supplies  fail,  impressing 
the  master,  with  the  advice  of  the  officers,  may  compel  >torM. 
persons  who  have  private  supplies  on  board  to  surrender 
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Care  and 
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them  for  the  common  want,  on  payment  of  their valae  or 
giving  security  therofor. 

N.  Y.  C.  C,  Sec.  1055. 

Seo.  2040.  The  maister  of  a  ship  must  not  abandon  it 
during  the  voyage,  without  the  advice  of  the  other  offi- 
cers. 

N.  Y.  C.  C,  Sec.  1056. 

Seo.  2041.  The  master  of  a  ship,  upon  abandoniDg  it, 
must  carry  with  him,  so  far  as  it  is  in  his  power,  the  money 
and  the  most  valuable  of  the  goods  on  board,  under  pen- 
alty of  being  personally  responsible.  If  the  articles  ihos 
taken  are  lost  from  causes  beyond  his  control,  ho  is  exon- 
erated from  liability. 

N.  Y.  C.  C,  Sec.  1057. 

Sko.  2042.  The  master  of  a  ship,  who  engages  for  a 
common  profit  on  the  cargo,  must  not  trade  on  bis  own 
account,  and  if  he  does,  he  must  account  to  his  emplojer 
for  all  profits  thus  made  by  him. 

N.  Y.  C.  C,  Sec.  1058. 

Sec.  2043.  The  master  of  a  ship  must  use  great  care 
and  diligence  in  the  performance  of  his  duties,  and  ia 
responsible  for  all  damage  occasioned  by  his  negligence, 
however  slight. 

N.  Y.  C.  C,  See.  1069. 

Sec.  2044.  The  authority  and  liability  of  the  master 
of  a  ship,  as  an  agent  for  the  owners  of  the  ship  and 
cargo,  are  regulated  by  the  Title  on  Agency. 

N.  Y.  C.  C,  Soc.  1060. 


ARTICLE  V. 


MATES  AlTD   BEAMBX. 


Section  2048.  Matoi  what. 

2049.  Seamen,  what. 

2050.  Mate  and  seameo,  how  engaged  and  discharged. 

2051.  Unseawortbj  vesaeL 

2052.  Seamen  not  to  lose  wages  or  lien  by  agnsement 

2053.  Special  agreement  with  seamen. 

2054.  Wages  depend  on  freightage. 

2055.  When  wages,  etc.,  begin. 

2050.  Wages,  where  Toyage  is  broken  up  before  deptrtore. 


J 
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Skctioh  2057.  Wroogftil  disobarge. 

2058.  WagM,  whoD  not  lost  by  wrook. 

2059.  Gertifieate. 

2060.  Disabled  aeamen. 

2001.  Maintenanoe  of  seamen  daring  siokneu. 

2062.  Death  on  the  voyage. 

2063.  Theft*  eto.,  forfeits  wages. 

2064.  Seamen  eannot  ship  goods. 

2065.  Bmbeaslement  and  ii^jnries. 

2066.  Law  goreming  seamen. 

Sbc.  2048.    The  mate  of  a  ship  is  the  officer  next  in    «•*«,  what, 
rank  to  the  master,  and  in  case  of  the  master's  disability 
be  mast  take  his  place      By  so  doing  he  does  not  lose 
aoj  of  bis  rights  as  mate. 

N.  Y.  C.  C,  See.  1061. 

Sec.  2049.     All  persons  employed  in  the  navigation  of   ^^•"» 
a  ship,  or  upon  a  voyage,  other  than  the  master  and  mate, 
are  to  be  deemed  seamen,  within  the  provisions  of  this 
Code. 

N.  Y.  C.  C,  See.  1062. 

Sec.  2050.     The  mate  and  seamen  of  a  ship  are  eni'a&:ed    Mate  and 

Uai  .  J  Lj.t  ,Li.  seamen,  bow 

oj  the  master,  and  may  be  discharged  by  him  at  any  pe-  engaged  aud 
riod  of  the  voyage,  for  wilful  and  persistent  disobedience 
or  gross  disqualification,  but  cannot  otherwise   be  dis- 
charged before  the  termination  of  the  voyage. 

N.  Y.  C.  C,  Sec.  1063. 

Sic  2051.     A  mate  or  seaman  is  not  bound  to  go  to  sea  unseaw'rtby 
in  a  ship  that  is  not  seaworthy ;  and  if  there  is  reasonable 
doobtof  its  seaworthiness,  he  may  refuse  to  proceed  until 
a  proper  survey  has  been  had. 

N.  Y.  C.  C,  Sec.  10G4. 

Sec  2052.    A  seaman  eannot,  by  reason  of  any  agree-  seaman  not 
^nont,  be  deprived  of  his  lien  upon  the  ship,  or  of  any   ©riienily*** 
remedy  for  the  recovery  of  his  wages  to  which  he  would    ■*^"*"*"  • 
otherwise  have  been  entitled.     Any  stipulation  by  which 
ho  consents  to  abandon  his  right  to  wages  in  case  of  the 
loss  of  the  ffhip,  or  to  abandon  any  right  he  may  have  or 
obtain  in  the  nature  of  salvage,  is  void. 

N.  Y.  C.  C,  Sec.  1065. 

Sec.  2053.    No  special  agreement  entered   into   by  a  gi^ciai    • 
^aman  can  impair  any  of  his  rights,  or  add  to  any  of  his  t^M^men 
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obligations,  as  defined  by  law,  anless  he  fallj  anderstaods 
the  effect  of  the  agreement,  and  receives  a  fair  compensa- 
tion therefor. 

N.  T.  c.  C,  Sm.  lOM. 

7**rdon         ^*^*  '^Ob^.     Except  as  hereinafter  provided,  the  wages 
freightage,     of  seamcn  are  due  wnen,  and  so  far  only  as,  freightage  is 

earned,  unless  the  loss  of  freightage  is  owing  to  the  faalt 

of  the  owner  or  master. 

N.  Y.  0.  C,  Sec.  1067. 

J£*b«Sf*  ^*^'  2056.  The  right  of  a  mate  or  seaman  to  wages 
and  provisions  begins  either  from  the  time  he  begins 
work,  or  from  the  time  specified  in  the  agreement  for 
his  beginning  work,  or  from  his  presence  on  board, 
whichever  first  happens. 

N.  Y.  C.  C,  Seo.  1068. 

w«g«f.  Sec.  2066.     Where  a  voyage  is  broken  up  before  de- 

age  !■  broken  partnre  of  the  ship,  the  seamen  mast  be  paid  for  the  time 
departure,      they  havc  scrvcd,  and  may  retain  for  their  indemnity 
such  advances  as  they  have  received. 

N.  Y.  C.  C,  Seo.  1069. 

wrongftii  Sec.  2057.     When  a  mate  or  seaman  is  wronfffiilly  di«- 

diMhArge.  ,  ,  o         ^ 

charged,  or  is  driven  to  leave  the  ship  by  che  cruelty  of 
the  master  on  the  voyage,  it  is  then  ended  with  respect 
to  him,  and  he  may  thereupon  recover  his  full  wages. 

N.  Y.  C.  C,  Sec.  1070. 


« 


wara  when       Sec.  2068.    In  case  of  loss  or  wreck  of  the  ship,  a  sea- 

wreck.  man  is  entitled  to  his  wages  up  to  the  time  of  the  loss  or 

wreck,  whether  freightage  has  been  earned  or  not,  if  he 

exerts  himself  to  the  utmost  to  save  the  ship,  cargo  and 

stores. 

This  proYision  is  sabstoDtially  enacted  in  Eni^land  (StBli. 
7  A  8  Vict,  Chap.  112,  See.  17),  making  the  seaman's  rigbt, 
however,  absolutely  dependant  upon  the  offioer*«  certificate. 

N.  Y.  C.  C,  Sec.  1071. 

Certificate.         Seo.  2059.     A  Certificate  from  the  master  or  chief  sur- 
viving officer  of  a  ship,  to  the  effect  that  a  seaman  ex- 
erted himself  to  the  utmost  to  save  the  ship,  cargo  and 
•  stores,  is  presumptive  evidence  of  the  fact 

N.  Y.  C.  C,  Sec.  1072. 
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Sec.  2060.  Where  a  mate  or  seaman  is  prevented  from  Disabled 
rendering  service  by  illness  or  injury,  incurred  without 
his  fault  in  the  discharge  of  his  duty  on  the  voyage,  or 
by  being  wrongfully  discharged,  or  by  a  capture  of  the 
ship,  he  is  entitled  to  wages  notwithstanding;  but  in 
case  of  capture,  a  ratable  deduction  for  salvage  is  to  be 
made. 

N.  Y.  C.  C,  Sec.  1073. 

Sec.  2061.    If  a  mate  or  seaman  becomes  sick  or  disa-   Maintcnmuce 

of  seuDon 

bled  during  the  voyage,  without  his  fault,  the  expense  of  daring  ikk- 


DMB. 


famishing  him  with  suitable  medical  advice,  medicine, 
attendance,  and  other  provision  for  his  wants,  must  bo 
borne  by  the  ship  till  the  close  of  the  voyage. 

N.  Y.  C.  C,  See.  1074. 

Sec.  2062.    If  a  mate  or  seaman  dies  during  the  voy-  Death  on  the 
age,  his  personal  representatives  are  entitled  to  his  wages  ^^'•**' 
to  the  time  of  his  death,  if  he  would  have  bQen  entitled 
to  them  had  he  lived  to  the  end  of  the  voyage. 

N.  Y.  C.  C,  Sec.  1075. 

Sec.  2063.     Desertion  of  the  ship  without  cause,  or  a  Theft,  etc., 
justifiable  discharge  by  the  master  during  the  voyage,  ^^w. 
for  misconduct,  or  a  thefb  of  any  part  of  the  cargo  or 
appurtenances  of  the  ship,  or  a  wilful  injury  thereto  or 
to  the  ship,  forfeits  all  wages  due  for  the  voyage  to  a 
mate  or  seaman  thus  in  fault. 

N.Y.  CO.,  Sec.  1076. 

Seo.  2064.     A  mate  or  seaman  may  not,  under  jiny  pre-   Seamen 

^  ^    ^   *  cannot  ahlp 

text,  ship  goods  on  his  own  account  without  permission   good*. 
from  the  master. 

N.  Y.  C.  C,  See.  1077. 

Sec.  2065.    If  any  part  of  the  cargo  or  appurtenances   Kmiwaaio- 
of  a  ship  is  embezzled  or  injured  by  the  mate  or  a  sea-   injnrfe*. 
man.  the  offender,  or,  if  it  is  not  known  which  is  the 
offender,  all  those  of  whom  negligence  or  fault  may  be 
presamed,  must  make  good  the  loss. 

N.  Y.  C.  C,  Seo.  1078. 

Sec.  2066.    The  shipment  of  officers  and  seamen,  and   Lawgovern- 
their  rights  and  duties,  are  further  regulated  by  Acts  of 
Congress. 

N.  Y.  C.  C,  Sec.  1079. 
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ARTICLE  VI. 


ships'  MAirAQBRS. 


Manager, 
what. 


Dntieeof 
maaager. 


Comp«Dia- 
tion. 


Sbctiok  2070.  Manager,  what 

2071.  Duties  of  manager. 

2072.  Compensation. 

Sbc.  2070.  The  general  agent  for  the  owners,  in  re- 
spect to  the  care  of  a  ship  and  freight,  is  called  the  man- 
ager. If  he  is  a  part  owner  he  is  also  called  the  manag- 
ing owner. 

N.  Y.  C.  C,  See.  1080. 

Sec  2071.  Unless  otherwise  directed,  it  is  the  duty  of 
the  manager  of  a  ship  to  provide  for  the  complete  sea- 
worthiness of  a  ship;  to  take  care  of  it  in  port;  to  see 
that  it  is  provided  with  necessary  papers,  with  a  proper 
master,  mate  and  crew,  and  supplies  of  provisions  and 
stores. 

N.  Y.  C.  C,  Sec.  1081. 

Sec.  2072.     A  managing  owner  is  presumed  to  have  no 
right  to  compensation  for  his  own  services. 

N.  Y.  C.  C,  Sec.  1082. 


CHAPTER  III. 


Yolontary 
interference 
with  prop- 
erty. 


SERVICE   WITHOUT   EMPLOYMENT. 

Sbotxon  2078.  Volantary  interference  with  property. 
2079.  Salvage. 

Sec.  2078.  One  who  oflSciousI}'',  and  without  the  con- 
sent of  the  real  or  apparent  owner  of  a  thing,  takes  it 
into  his  possession,  for  the  purpose  of  rendering  a  service 
about  it,  must  complete  such  service,  and  use  ordinary 
care,  diligence  and  reasonable  skill  about  the  same.  He 
is  not  entitl'  d  to  any  compensation  for  his  service  or  ex- 
penses, except  that  lie  may  deduct  actual  and  necessary 
expenses,  incurred  by  him  about  such  service,  from  any 
profits  which  his  service  has  caused  the  thing  to  acquire 
for  its  owner,  and  must  account  to  the  owner  for  the 
residue. 

N.  Y.  C.  C,  See.  1083. 
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Sec.  2079.  Any  person,  othor  than  the  maBter,  mate  or  Sairage. 
a  seaman  thereof,  who  rescaes  a  ship,  her  appurtenances 
or  cargo  from  danger,  is  entitled  to  a  reasonable  com- 
poDsation  therefor,  to  be  paid  out  of  the  property  saved* 
He  has  a  lien  for  such  claim,  which  is  regalated  by  the 
Title  on  Liens. 

N.  Y.  C.  C,  Seo.  1084. 


TITLE    VIL 

GARRIAQB. 

Cbaptkr    I.  OARRIAOB  IN  GENERAL. 
11.  CARRIAGE  OF  PERSONS. 

III.  CARRIAGE  OF  PROPERTY. 

IV.  CARRIAGE  OF  MESSAGES. 
V.  COMMON  CARRIERS. 


CHAPTER  I. 

CARRIAGE  IN   GENERAL. 

SscTioii  2085.  CoDtnict  of  carriage. 

2086.  Different  kinda  of  oarriers. 

2087.  Marino  and  inland  carriers,  what. 

2088.  Carriers  by  sea. 

2089.  Obligations  of  gratuitous  carriers. 

2090.  Obligations  of  gratnitoua  carrier  who  has  begun  to  cany. 

Sec.  2085.     The  contract  of  carriage  is  a  contract  for  contractor 
the  conveyance  of  property,  persons  or  messages,  from   ^*™**^ 
one  place  to  another.  * 

N.  Y.  C.  C.  Sec.  1086. 


Sec.  2086.     Carriage  is  either —  Different 

111        1  kinds  of 

.    Inland;   or,  carrlen. 

2.  Marine. 

N.  Y.  C.  C,  See.  1086. 

Sec.  20S7.     Carriers  upon  the  ocean  and  upon  arms  of  ^^^ 

the  sea  are  marine  carriers.    All  others  are  inland  carriers.  ri«^  ^*»»*- 

N.  Y.  C.  C,  See.  1087. 
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Seo.  2088.    Eights  and  daties  peculiar  to  carriers  b; 
sea,  are  defined  by  Acts  of  Congress. 

N.  T.  C.  C,  See.  1089. 

^^StoStoiu       S*°-  2089.    Carriers  without  reward  are  sabjoct  to  th< 
^•^«"*        same  rules  as  employes  without  reward,  except  so  &t 
is  otherwise  provided  by  this  Title. 

N.  T.  C.  C,  Seo.  1090. 

obiigfttiou  Sec.  2090.  A  carrier  without  reward,  who  has  bemn 
bMbMuo^  to  perform  his  undertaking,  must  complete  it  in  like  man- 
to  carry,        ner  as  if  he  had  received  a  reward,  unless  he  restores  the 

person  or  thing  carried  to  as  favorable  a  position  aa  before 

he  commenced  the  cai^riage. 

N.  T.  0.  C,  See.  1091. 


CHAPTER  11. 

OARRIAGB  OF  PERSONS. 

ArTIOUB      I.   GrATVITOVS  CARRIAttB. 

n.  Cabbiaob  roR  Brward. 


ARTICLE  I. 

ORATUITOUB  CARRLiaS  OW   PRRSOHS. 

SionoH  S096.  Degree  of  oare  required. 

i>9wn»^         Sec  2096.    A  carrier  of  persons  without  reward  must 

cere  re*  ''  ,  ,  1 

quired..        Qge  ordinary  care  and  diligence  for  their  safe  carriage. 

N.  Y.  C.  C,  See.  1092. 


Qenenil  da- 
dee  of  cer- 
ritr. 


ARTICLE  n. 

CARBIiaR  TOR  RRWARO. 

SicnoN  2100.  General  daties  of  oarrier. 

2101.  Vehieles. 

2102.  Not  to  orerload  bit  yeblele. 
2108.  Treatment  of  passengers. 
2104.  Rate  of  speed  and  delays. 

Sec.  2100.    A  carrier  of  persons  for  reward  must 
the  utmost  care  and  diligence  for  their  safe  carriage,  mm 
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ig  oeceBBary  for  that  parposc,  and  mast 
Dd  a  reasonable  degree  of  skill. 
Y.  C.  C,  9eo.  I0B3. 

jarrier  of  persona  for  reward  is  bound   taicim. 

IB  safe  and  fit  for  the  purpoaes  to  which 

isnotexoased  for  default  in  thisreepect 

care. 

T.  C.  C,  S«!.  lOM. 

Jarrier  of  persons  fbr  reward  moBt  not  Nottsntr- 
rload  hia  vehicle.  nuci*. 

Y.  C.  C.,Sm.  IO«i. 

larrier  of  persons  for  reward  must  give  vntootM 
snob  aooommodatioDt  m  are  oenal  and   ^mT"™* 
treat  them  with  civility,  and  give  them 
■ee  of  attention. 

T.  0.  0.,  Bee.  lOOS. 

larrier  of  persona  for  reward  muBt  travel   R^iiofipwd 
!ite  of  Hpeed,  and  without  any  unreason-        '™J*- 
iation  from  his  proper  route. 
Y.  c.  a,  Bm.  10»7. 


CHAPTEE  III. 

ARRUai  AND    PROPEBTT. 


II.  OBLiainaRS  or  thb  I 
III.  Bill  or  Lidirs. 

IT.    pBliaBTlSB. 

V.  Qtmtaii.  AvkkAOi. 


>perty  carried  is  called  freight,  the  re-  rn>Jtht,<» 
)e  paid  for  its  carriage  ia  called  freight-  tST'  *** 
'ho  delivers  the  freight  to  the  carrier  is 


388 


CIVIL  CODE. 

called  the  conBignor,  and  the  person  to  whom  it  is  to  be 
delivered  Is  called  the  coDsigoee. 

N.  T.  C.  C,  Seo.  1098. 


ARTIGLB  n. 


Care  and 
diUgenoe 
required  of 
carrien. 


Oarrterto 
cbej  Qlroo- 
tiooA. 


Conflict 
ofordora. 


Stowage,  da* 
Tlatloo^ato. 


OBLIGATIOHS  OF  THK  CARBIBB. 

SscTioir  2114.  Care  and  diligence  required  of  earrierf. 

2115.  Carrier  to  obey  direeiions. 

2116.  Conflict  of  orders. 

2117.  Stowage,  deviation,  etc. 

2118.  Delivery  of  Aneight 

2119.  Place  of  delivery. 

2120.  Obli^tionB  of  carrier  when  freight  is  not  delivered  to 

aignee. 

2121.  How  carrier  may  terminate  his  liability. 

2122.  When  consignee  cannot  be  foand. 


Seo.  2114.  A  carrier  of  property  for  reward  most  use 
at  least  ordinary  care  and  diligence  in  the  performance 
of  all  his  duties.  A  carrier  withoat  reward  mast  use  at 
least  slight  care  and  diligence. 

N.T.  CO.,  Sec.  1099. 

Seo.  2115.  A  carrier  mast  comply  with  the  dh-ections 
of  the  consignor  or  consignee,  to  the  same  extent  that  an 
employ^  is  bound  to  comply  with  those  of  his  employer. 

N.  T.  C.  C,  See.  1100. 

Seo.  2116.  When  the  directions  of  a  consignor  and 
consignee  are  conflicting,  the  carrier  must  comply  with 
those  of  the  consignor  in  respect  to  all  matters  except 
the  delivery  of  the  freight,  as  to  which  he  must  comply 
yvMth  the  directions  of  the  consignee,  unless  the  consignor 
has  specially  forbidden  the  carrier  to  receive  orders  Irom 
the  consignee  inconsistent  with  his  own. 

N.  Y.  0.  C,  Sec.  tlOl. 

Sec  2117.  A  marine  carrier  must  not  stow  freight 
upon  deck  during  the  voyage,  except  where  it  is  usual  to 
do  so,  nor  make  any  improper  deviation  from  or  delay  in 
the  voyage,  nor  do  any  other  unnecessary  act  which 
would  avoid  an  insurance  in  the  usual  form  upon  tbe 
freight. 

N.  T.  CC,  Beo.  1102. 
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Sec.  2118.     A  carrier  of  property  mast  deliver  it  to  the   DeiwerT 
consign  ee,  at  the  place  to  which  it  is  addressed,  iD  the   ^      * 
manner  usaal  at  that  place. 

N.  T.  C.  C,  Seo.  1103. 


Pisco  of 
delirery. 


Seo.  2119.  If  there  is  no  asage  to  the  contrary  at  the 
place  of  delivery,  freight  must  be  delivered  as  follows: 

1.  If  carried  apon  a  railway  owned  or  managed  by  the 
carrieiTy  it  may  be  delivered  at  the  station  nearest  to  the 
place  to  which  it  is  addressed. 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be 
delivered  at  the  wharf  where  the  ship  moors,  within  a 
reasonable  distance  from  the  place  of  address;  or,  if  there 
is  no  wharf,  on  board  a  lighter  alongside  the  ship;  or, 

8.  In  other  cases,  it  must  be  delivered  to  the  consignee 
or  his  agent,  personally,  if  either  can,  with  reasonable 
diligence,  be  found. 

N.  Y.  C.  C,  Sec.  1104. 


Skc.  2120.     If,  for  any  reason,  a  carrier  does  not  deliver  obugationa 
freigbt  to  the  consignee  or  his  agent  personally,  he  must  ?hS^fr3ght 
give  notice  to  the  consignee  of  its  arrival,  and  keep  the  Jj^^^^jl 
same  in  safety,  upon  his  responsibility  as  a  carrier,  until  '^^* 
the  consignee  has  had  a  reasonable  time  to  remove  it. 

N.  Y.  C.  C,  Sec.  1105. 

Sec.  2121.    If  a  consignee  does  not  accept  and  remove  Howeuiier 
freight  within  a  reasonable  time  after  the  carrier  has  ful-  ^nata'his 
filled    his  obligation  to  deliver,  or  duly   offered  to  fulfil  "•»>""!• 
the  eame,  the  carrier  may  exonerate  himself  from  further 
liability  by  placing  the  freight  in  a  suitable  warehouse, 
on  storage,  and  giving  notice  thereof  to  the  consignee. 

N.  Y.  C.  C,  Sec.  1100. 

Skc.  2122.    If  a  consignee  of  freight  cannot,  with  rea-  wheDoon- 
sonable  diligence,  be  found,  the  carrier  may  place  it  in  a  n^Sb^^d. 
saitable  warehouse  for  his  account,  but  must  give  notice 
thereof  to  the  consignor. 

N.  Y.  C.  C,  Sec.  1107. 
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ARTICLE  ni. 

BILL  OF  LADina. 

fiEcnoir  2126.  Bill  of  ladingi  what 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2120.  Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 

2130.  Bills  of  lading  to  be  given  to  consignor. 

2131.  Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

2132.  Carrier  may  demand  sorrender  of  bill  of  lading  before  de- 

livery. 

Bin  of  lad.  Seo.  2126.  A  bill  of  lading  is  an  iDstrameDt  in  writ- 
ing,  BigDed  by  a  carrier  or  faia  agent,  describing  the 
freight  so  as  to  identify  it,  stating  the  name  of  the  cod- 
signor,  the  terms  of  ihe  contract  for  carriage,  and  agree- 
ing or  directing  that  the  freight  be  delivered  to  the  order 
or  assigns  of  a  specified  person  at  a  specified  place. 

N.  Y.  C.  C,  Sec.  1108. 

BUI  of  lad.        Sec.  2127.    All  the  title  to  the  freight  which  the  first 
tiabid.  holder  of  a  bill  of  lading  bad  when  he  received  it,  passes 

to  every  subsequent  indorsee  thereof  in  good  faith  and 
for  valae,  in  the  ordinary  course  of  business,  with  like 
effect  and  in  like  manner  as  in  the  case  of  a  bill  of  ex- 
change. 

This  provision  is  conformable  to  the  general  intendon  «f 
merchants,  and  it  is  not  certain  that  it  is  not  the  law  ef 
this  State  (see  Dows  vs.  Greene,  24  N.  Y.,  SSS;  Dows  ti. 
Rush,  28  Barb.,  185 ;  but  compare  Dows  vs.  PerriD,  15 
N.  Y.,  832).  A  provision,  somewhat  similar,  has  been  ea- 
acted  in  England  (18  A  19  Vict.,  Chap.  Ill);  and  in  this 
State  (Laws  1859,  Chap.  353). 

N.  T.  0.  C,  Seo.  1109. 

gaoM.  Ssc.  2128.    When  a  bill  of  lading  is  made  to  "bearer," 

or  in  equivalent  terms,  a  simple  transfer  thereof,  by  de- 
livery, conveys  the  same  title  as  an  indorsement. 

N.  Y.  0.  C,  Sec.  1110. 

iffBotof  bui      Sec  2129.    A  bill  of  ladinsr  does  not  alter  the  riirhta 

of  lading  on  o  o 

ruhts,  etc.,  or  obligations  of  the  carrier,  as  defined  in  this  chapter, 
unless  it  is  plainly  inconsistent  therewith. 

N.  Y.  0.  C,  Sec.  1111. 

BiUs  of  lad.       Sbo.  2130.    A  Carrier  must  subscribe  and  deliver  to  the 

given  to        consignor,  on  demand,  any  reasonable  number  of  bills  of 

lading,  of  the  same  tenor,  expressing  truly  the  original 

contract  for  carriage ;  and  if  he  refuses  to  do  so,  the  con- 


-eight  from  bim,  and  recor«r&om 
;e  thereby  occasioned. 
.,  6m.  his. 

ir  is  exonerated  from  liability  for  cm 
ereof,  in  good  faith,  to  any  bolder  d^ 
ot  a  bill  of  lading  therofor,  properly  indorsed,  or  made  in  un 
faror  of  the  bearer. 

K.  Y.  0.  0.,  Sw.  HIS. 

NoTB.— Tbii  to  >  DMMI1I7  tmdIi  af  Ben.  HIT. 

Seo.  2182.     When  a  carrier  has  given  a  bill  of  lading,  ot 
Of  other  instrument  snbstantially  equivalent  thereto,  he  m 
may  require  its  surrender,  or  a  reasonable  indemnity  i» 
agaiust  claims  tbereon,  before  delivering  the  freight. 
N.  I.e.  C.,Sw>.  1114. 


ARTICLE  rv. 


SicnOH  liit.  Wban  rnightaga  ia  to  bs  paid. 

itST.  Coaaisusr.  irhsa  likbls  fai  fnitbUt«. 

113S.  CoDligose,  irbsD  Umbls. 

1139.  Hatnral  inenMs  of  freight. 

lUO.  Apportlonmsnt  b;  oontnot. 

SUl.  Suna. 

till,  ApportianmentiiiioardiDg  to  diiUniie. 

3IU.  Frdgfat  carriad  faitbor  than  agned,  eU. 

t\U.  Carmr'i  llan  for  fraigbta^a. 

Sec.  2136.     A  carrier  may  require  his  freightage  to  be  \ 
paid  npoD  hie  receiving  the  freight;  but  if  he  does  not  de-  u 
mand  It  then,  he  cannot  until  he  is  ready  to  deliver  the 
reight  to  the  oonsignee. 

S.  Y.  C.  C,  8a«.  Ilia. 

Sec.  2137.    The  consignor  of  fVeight  is  presumed  to  be  ( 
liable  for  the  freightage,  bat  If  the  contract  between  him  i 
ind  the  carrier  provides  that  the  consignee  shall  pay  it,  ' 
and  the  carrier  allows  the  consignee  to  take  the  freight, 
he  cannot  afterwards  recover  the   freightage  from  the 
con^gnor. 

n.  T.  C.  C,  Sao.  llt«. 
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ConsigDee, 
when  liable. 


Natural  in< 
crease  of 
freight. 


Apportion* 
ment  bj 
contract. 


Same. 


Apportion- 
ment  accord- 
ing to  die* 
tance. 


Sbo.  2138.  The  consignee  of  freight  is  liahle  for  the 
freightage,  if  he  accepts  the  freight  with  notice  of  the 
intention  of  the  consignor  that  he  should  pay  it. 

N.  Y.  C.  C,  S«o.  1117. 

Seo.  2189.  No  freightage  can  be  charged  npon  the 
nataral  increase  of  freight. 

N.  T.  C.  0„  Seo.  1118. 

Seo.  2140.  If  freightage  is  apportioned  by  a  bill  of 
lading  or  other  contract  made  between  a  consignor  and 
carrier,  the  carrier  is  entitled  to  payment,  according  to 
the  apportionment,  for  so  much  as  he  delivers. 

N.  Y.  C.  C,  Sec.lll». 

Sec.  2141.  If  a  part  of  the  freight  is  accepted  by  a 
consignee,  without  a  specific  objection  that  the  rest  is  not 
delivered,  the  freightage  must  be  apportioned  and  paid 
as  to  that  part,  though  not  apportioned  in  the  original 
contract. 

N.  T.  C.  C.»  Seo.  1120. 

Seo.  2142.  If  a  consignee  voluntarily  receives  freight 
at  a  place  short  of  the  one  appointed  for  delivery,  the 
carrier  is  entitled  to  a  just  proportion  of  the  freightage, 
according  to  distance.  If  the  carrier,  being  ready  and 
willing,  offers  to  complete  the  transit,  he  is  entitled  to 
the  full  freightage.  If  he  does  not  thus  offer  comple- 
tion, and  the  consignee  receives  the  freight  only  from 
necessity,  the  carrier  is  not  entitled  to  any  freightage. 

N.  T.  C.  C,  See.  1121. 


Freight  car- 
ried rarther 


etc. 


Seo.  2143.     If  freight  is  carried  further,  or  more  expe- 
tban'ftgned,   ditiously,  than  was  agreed  upon  by  the  parties,  the  carrier 
is  not  entitled  to  additional  compensation,  and  cannot  re- 
fuse to  deliver  it,  on  the  demand  of  the  consignee,  at  the 
place  and  time  of  its  arrival. 


N.  T.  C.  C,  See.  1122. 


otixior'e  Seo.  2144.    A  carrier  has  a  lien  for  freightage,  which 

frei^uge.     is  rcgulatcd  by  the  Title  on  Lietu. 

N.  Y.  0.  C,  See.  1123. 


CIVIL  CODE. 
ARTICLE   V. 


on  of  Ihe  bragoing  nflu. 

8bo.  2148.     A  carrier   by   water   may,  when    in  case  i*ttiBii  ud 
of  extreme  peril  it  is  neceaeaty  for  the  eafety  of  the  cngs,  what. 
ihip  or  cargo,  throw  overboard,  or  otherwise  sacrifice, 
any  or  all  of  the  cargo  or  appurteoanoes  of  the  ship. 
Throwing  property  overboard  for  such  purpose  is  called 
jettison,  aod  the  loaa  iiicurred  thereby  is  called  a  general 

IiTertge  loss. 
m.  r.  c.  c,  sm.  uzi. 
Sec.  2149.     A  jettison  mast  begin  with  the  most  balky  orderof 
tnd  least  valaable  articles,  so  far  as  possible. 
N.  T.  C.  C,  B«B.  llSfi. 

Seo.  2150.     A  jettison  can  be  made  only  by  authority  STwhan 
of  the  master  of  a  ship,  except  in  case  of  his  disability, 
or  of  an  overraling  necessity,  when  it  may  be  made  by 
u>f  other  person. 

N.  T.  C.  C.  Bn.  lias. 

Sbc.  2151.     The  loss  incurred  by  a  jettison,  when  law-  um,  bo* 
fally  made,  must  be  borne  in  due  proportion   by  all  that 
part  of  the  ship,  appurtenances,  freightage  and  cargo,  for 
the  benefit  of  which  the  sacrifice  is  made,  as  well  as  by  the 
owner  of  the  thing  sacrificed. 
b  N.  r,  C.  C,  Swj.1127. 

8ic.  2152.    The  proportions  in  which  a  general  average  a«ii«niaT- 
lonis  to  be  borne  tnnst  be  ascertained  by  un  adjustment,  ^S'*d-  ' 
in  which  the  owner  of  each  separate  interest  is  to  bo    " 
charged  with  such  proportion  of  the  value  of  the  thing 
Imi,  as  the  value  of  hia  part  of  the  property  affected 
'mstb  to  the  value  of  the  whole,     fiat  an  adjustment 


I 


50 


394 


yalneft»  how 
■■certaloeeL 


Things 
stowed  on 
deck. 


Application 
of  the  tbrt' 
S<^  rules. 
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made  at  the  end  of  the  voyage,  if  valid  there,  is  valid 
everywhere. 

N.  T.  C.  C,  Seo.  1128. 

Seo.  2153.  In  estimating  valaes  for  the  parpose  of  a 
general  average,  the  ship  and  appartenances  must  be 
valued  as  at  the  end  of  the  voyage,  the  freightage  atone- 
half  the  amount  due  on  delivery,  and  the  cargo  as  at  the 
time  and  place  of  its  discharge;  adding, in  each  case,  the 
amount  made  good  hf  contribution. 

N.  T.  G.  C,  Seo.  1129. 

Sec.  2154.  The  owner  of  things  stowed  on  deck,  in 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  gen- 
eral average  contribution  only  in  case  it  is  usual  to  stow 
such  things  on  deck  upon  such  a  voyage. 

N.  Y.  C.  C,  Sec.  1130. 

Sso.  2155.    The  rules  herein  stated  concerning  jettison 
are  equally  applicable  to  every  other  voluntary  sacrifice 
of  property  on  a  ship,  or  expense  necessarily  incurred, 
for  the  preservation  of  the  ship  and  cargo  from  extraor. 
dinary  perils. 

N.  Y.  0.  C,  Seo.  1181. 


CHAPTER  IV. 


Obll^tlons 
ofciUTierof 


Degree  of 
care  and 
diligence 
required. 


OARBIAQE   or   MESSAGES. 

Skctioh  2101.  Obligations  of  carrier  of  messages. 

2102.  Degree  of  oare  and  dUigenoe  required. 

Sec.  2161.  A  carrier  of  messages  for  reward  most 
deliver  them  at  the  place  to  which  they  are  addressed, or 
to  the  persons  for  whom  they  are  intended. 

N.  Y.  C.  C,  Seo.  1182. 

Seo.  2162.  A  carrier  of  messages  for  reward  must  aae 
great  care  and  diligence  in  the  transmission  and  delivery 
of  messages.  A  carrier  by  telegraph  must  use  the  utmost 
diligence  therein. 

Obyiously,  messages  are  sent  by  telegrapb  for  tiie  express 
purpose  of  securing  great  dispatch.  This  \m  an  implied 
eondition  of  the  contract,  which  should  be  strictly  enfom. 

N.  Y.  C.  C,  Seo.  1133. 

NoTB. — See  Sees.  2207  and  540. 
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CHAPTER  V. 

WHMOM   OAREtlEBS. 

COHHOH    ClBRIBBB    IH    OhBHIL. 

CoMMDB  CiHsiiu  or  PiBiaKt. 
CoMMOn  Cabbiibs  or  Profbbtt. 
OomoB  CiBBiBBS  or  Mbssaobi. 


Miriar,  what. 

I  to  Mc«p(  rteigbt. 

1  Dot  to  gire  pretenDoa. 


ir  allend  onlj  by  acTMnunL 


r  one  who  ofTers  to  the  public  to  carry  covbhw 
ir  messages,  is  a  common  carrier  of  "^"■"'** 
ffers  to  carry. 

0.  C.,Sm.  I1S4. 

mmoD  carrier  mnst,  if  able  to  do  so,  ouigiUoD 
latever  is  offered  to  bim,  at  a  reason-  Jm^' 
,  of  s  kind  that  he  nndertakes  or  is 

0.  C,  Seo.  1136. 

imon  carrier  must  not  give  prefercDce,  obuoiiaii 
herwiae,  to  one  pereoo  over  another,  j^^Uiu^ 
issly  authorized  by  statute. 
C.  0.,  Bm.  1136. 

mmon  carrier  must  always  give  a  pro-  whuprtte- 
ference  in  time,  and  may  give  a  preference  in  price,  to  ^ift    "' 
the  United  States  and  to  this  State. 
H.  T.  C.  C.  Sm.  113T. 

Sio.  2172.    A  common  carrier  must  start  at  such  time  Btutias. 
ud  place  as  be  announces  to  the  public. 
H.  Y.  C.  C,  Sm.  11J8. 
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Certain 

•greementi 

Toid. 


Oompenaa.         Sec.  2173.    A  commoD  Carrier  is  CDtitled  to  a  reason* 
^^  able  compenBation  and  no  more,  which  he  may  require  tc 

be  paid  io  advance.    If  payment  thereof  is  refased,  he 
may  refuse  to  carry. 

N.  T.  G.  C,  Seo.  1139. 

obiigationa        Sec.  2L74.    The  rij^hts  and  obli£:ations  of  a  common 

of  carrier  .  *^  ° 

altered  only    camcr  cannot  be  altered  by  notice  on  his  part,  or  by  any 
mant.  Other  means,  except  a  written  agreement  between  him 

and  the  person  with  whom  he  deals. 

Neyins  vs.  Bay  State  Steamb  at  Co.,  4  Bosw.,  225 ;  Cole 
V8.  QoodwiD,  19  Wi'od.,  251;  approTod.  Dorr  ts.  N.  J. 
Steam  Nav.  Co.,  11  N.  T.,  435. 

This  prov  sion  is  new,  in  so  far  as  it  requires  the  agree- 
ment to  be  written ;  bnt  it  seems  eminently  desirable  thai 
such  should  be  the  law. 

N.  Y.  0.  C,  Seo.  1149. 

Sec.  2175.  A  common  carrier  cannot  be  exonerated, 
by  any  agreement  made  in  anticipation  thereof,  from  lia- 
bility for  the  gross  negligence,  fraud,  or  wilful  wrong  of 
himself  or  his  servants. 

Penn.  R.  R.  vs.  McCloskey,  23  Penn.  St.,  532 ;  Candei 
A  Amboy  R.  R.  ts.  Baldauff,  16  id.,  67;  Smitn  ts.  M.  T. 
Central  R.  R.,  29  Barb.,  1  ^2;  affirmed,  24  N.  T.,  222.  Tbe 
latest  cases  in  this  State  seem  to  hold  that  the  earrier  auqr 
be  exempted  from  sneh  liability  for  the  acts  of  his  serraats 
(B'ssell  vs.  N.  T.  Central  R.  R.,  25  N.  Y.,  442;  reremif 
6.  C,  29  Barb.,  502 ;  Perkins  ys.  N.  Y.  Central  R.  R^  U 
N.  Y.,  196;  Wells  ts.  Same,  id.,  181).  But  these  doeisioai 
were  made  by  a  bare  majority  of  the  Court  of  Appeals,  aad 
the  Commissioners  think  that  the  dissenting  opinioas  an 
entitled  to  the  most  weight.  It  is  notorious  that  the  neg;!!- 
geooe  of  railroad  managers  cannot  be  stopped  by  orimiaal 
prosecutions,  and  if  they  are  enabled,  by  a  reduction  of  a 
few  cents  in  the  fare,  to  escape  a  ciTil  action,  they  will  be 
practicably  irresponsible  for  the  acts  of  their  serrants. 

N.  Y.  0.  C,  Seo.  1141. 

Seo.  2176.  A  passenger,  consignor,  or  consignee,  by 
accepting  a  ticket,  bill  of  lading,  or  written  contract  for 
carriage,  with  a  knowledge  of  its  terms,  assents  to  tbe 
rate  of  hire,  the  timo,  place  and  manner  of  delivery 
therein  stated.  But  his  assent  to  any  other  modifica- 
tion of  the  carrier's  rights  or  obligations  contained  io 
such  instrument  can  only  be  manifested  by  his  signs- 
tare  to  the  same. 

NcTins  TS.  Bay  State  Steamboat  Co.,  4  Bosw.,  225.  Tbii 
appears  to  the  Commissioners  to  be  the  only  souad  nils, 
T  otwithstanding  its  apparent  repudiation  by  a  bare  minority 
of  the  Court  of  Appeals  (see  Bissell  ts.  N.  Y.  Central  R.iU 
25  N.  Y.,  442). 

N.  Y.  0.  C,  Sec  1142. 
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Sbo.  2186.  A  conunon  carrier  of  persons  most  provide 
every  passenger  with  a  seat.  [He  mnst  not  overload  hii 
vehicle  hy  receiving  and  carrying  more  passengers  than 
its  rated  capacity  allows.] 

N.  T.  C.  C,  Sec.  1U8. 

Seo.  2186.  A  common  carrier  of  persons  may  make 
rales  for  the  condnct  of  his  hasiness,  and  may  require 
passengers  to  conform  to  them,  if  they  are  lawful,  pnblie, 
uniform  in  their  application,  and  reasonable. 

N.  Y.  0.  C,  Seo.  1149. 

Seo.  2187.  A  common  carrier  may  demand  the  fare  of 
passengers,  either  at  starting  or  at  any  subsequent  time. 

N.  T.  C.  C,  Seo.  1150. 

Sec  2188.  A  passenger,  who  refuses  to  pay  his  fare,  or 
to  conform  to  any  lawful  regulation  of  the  carrier,  may 
be  ejected  from  the  vehicle  by  the  carrier.  But  this  mast 
be  done  with  as  little  violence  as  possible,  and  withiD  a 
short  distance  from  some  dwelling  house. 

N.  Y.  C.  C„  Seo.  1151. 

Seo.  2189.  After  having  ejected  a  passenger,  a  carrier 
has  no  right  to  require  the  payment  of  any  part  of  his 
fare. 

N.  Y.  G.  C,  See.  1162. 

Sec.  2190.  A  common  carrier  has  a  lien  upon  the  lofr- 
gage  of  a  passenger,  for  the  payment  of  such  fare  as  he  is 
entitled  to  from  him.  This  lien  is  regulated  by  the  Tide 
on  Liem. 

N.  T.  0.  C,  See.  1158. 


ARTICLE  nL 


OOXXON  CARBIER8  Or  PBOPBRTT. 

Sbctioii  S194.  LiabUity  of  inland  earrien  for  Iom. 
2195.  Whon  exemptions  do  not  apply. 
2190.  Liability  for  deUy. 

2197.  Liability  of  marine  carriers. 

2198.  Same. 

2199.  Perils  of  sea,  what. 

2200.  Consignor  of  ralaables  to  deelare  their  nature. 

2201.  Delivery  of  fireight  beyond  nsnal  ronta. 

2202.  Proof  to  be  given  in  ease  of  lou. 

2203.  Carrier's  serriees,  other  than  carriage  and  delivtry. 
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sa    the    consignor    accompaniea    the  Luuiuj'iif 
exclasive  control  thereof,  an  inland  rianbriw. 
>ropert7  ie  liable,  from  the  time  that 
-eliovea  himself  fVom  liability  pursuant 
3,  for  the  loss  or  injury  thereof  from 
,  except — 

feet,  vice  or  weakneaa,  or  a  spontanea 
roperty  itself, 
iblic  enemy  of  the  United  States  or  of 

law;  or, 

i  superhuman  cnase. 

C.  C,  8m.  1154. 

imon  carrier  is  liable,  even  in  the  cases  wimb  a. 
section,  if  his  ordinary  negligence  ex-  not^ppij. 
to  tbe  cause  of  the  loss. 

C.  C,  Sse.  1166. 

nmon  carrier  is  liable  for  delay,  only   g^^Sw 
.  of  his  ordinary  negligence, 
c.  C,  8ec.  iiss. 

rine  carrier  ia  liable  in  like  manner  as   uaMut/ 

Ecept  for  loss  or  injury  caused  by  the   eirri*™. 

fire. 

C.  C.,S«e.  1I6T. 

iability  of  a  common  carrier  by  sea  is   3u». 
f  Acta  of  CoDgresB. 


a  of  the  sea  are  from —  i 

ind  rapids. 

s,  though  of  human  origin.       • 

mate. 

nt  necessary  at  sea. 

ar  to  the  sea;  and, 

era  peculiar  to  the  sea. 

C.  C,  Bso.  1I»9.      • 

mmon  carrier  of  gold,  silver,  platina  i 
ar  of  imitations  thereof,  in  a  manufac-  i 
tured  state,  of  time-pieces  of  any  de- 
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Delirery  of 
freight  be* 
yondnsaal 
route. 


Proof  to  be 
giTen  IncaM 

bf  lOflB. 


Carrier's 
eerTicoi  p 
other  than 
carriage  and 
deiiTory. 


scription,  of -negotiable  paper  or  other  valuable  writiD] 
of  pictares,  glass  or  China  ware,  is  not  liable  for  more 
than  fifty  dollars  upon  the  loss  or  injury  of  any  one  pack- 
age of  such  articles,  unless  he  has  notice,  upon  his  receipt 
thereof,  by  mark  upon  the  package  or  otherwise,  of  the 
nature  of  the  freight. 

Modified  from  the  Englith  Carriers'  Act  of  1830.     Tte 
Act  of  Congress  (March  3,  1851,)  does  not  inelade  so  ouiiy 

articles. 

N.  Y.  0.  C,  Sec.  1160. 

Sec.  2201.  If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless  he  stipa- 
lates  otherwise,  deliver  it  at  the  end  of  his  route  in  that 
direction  to  some  other  competent  carrier,  carrying  to 
the  place  of  address,  or  connected  with  those  who  thoa 
carry,  and  his  liability  ceases  upon  making  such  delivery. 

N.  T.  C.  0.,  Sec.  1161. 

Sec  2202.  If  freight,  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  first  received  it, 
is  lost  or  injured,  he  must,  within  a  reasonable  time  after 
demand,  give  satisfactory  proof  to  the  consignor  that  the 
loss  or  injury  did  no't  occur  while  it  was  in  his  charge^  or 
he  will  be  himself  liable  therefor. 

This  clause  is  intended  to  save  the  consignor  from  tht 
risk  of  mistaken  actions,  by  compelHog  the  carrier  to  gire 
proof  that  another  is  liable,  the  fair  presnmptioB  beiiBf 
against  him. 

N.  Y.  C.  C,  Sec.  1162. 

Seo.  2203.  In  respect  to  any  service  rendered  by  a 
common  carrier  about  freight,  other  than  its  carriage 
and  delivery,  his  rights  and  obligations  are  defined  bj 
the  Titles  on  Deposit  and  Service. 

N.  T.  C.  C,  Seo.  1168. 


ARTICLE  IV. 


COttltOH  CARRtBRS   OF  WBflSAQIS. 

filCTioit  2207.  Order  of  transmission  of  telegraphic  messages. 
2208.  Order  in  other  oases. 
.  2209.  Damages  when  message  is  refused  or  postponed. 

fnMn^on       Seo.  2207.    A  Carrier  of  messages  by  telegraph  most. 
^mSS!^'  if  it  is  practicable,  transmit  every  such  message  immedi- 


' 


CIVIL  CODE  401 

iteiy  apon  its  receipt.    Bat  if  this  is  not  practicable,  and  * 

leveral  messages  accumulate  upon  his  hands,  he  must 
titmsmit  them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or 
of  this  State,  on  public  business. 

2.  Messages  intended  in  good  faith  for  immediate  pub- 
lication in  newspapers,  and  not  for  any  secret  use. 

S.  Messages  giving  information  relating  to  the  sickness 
or  death  of  any  person. 

4.  Other  messages,  in  the  order  in  which  they  were 
received. 

K.  Y.  C.  C,  Bee.  1164. 

NoTB.— Sees.  2207,  2209,  2161,  240  and  242  of  this  Code, 
iniitt  be  examined  and  a<i^ii«ted. 

Sio.  2208.  A  common  carrier  of  messages,  otherwise  order  in 
than  by  telegraph,  must  transmit  messages  in  the  order 
in  which  he  receives  them,  except  messages  from  agents 
of  the  United  States  or  of  this  State,  on  public  business, 
to  which  he  must  always  give  priority.  But  he  may  fix 
opon  certain  times  for*  the  simultaneous  transmission  of  ^ 
messages  previously  received. 

N.  T.  C.  C,  Sec.  1165. 

8eo.  2209.     Every  person  whose  message  is  refused  or  ramagM 
postponed,  contrary  to  the  provisions  of  this  chapter,  is  M^VraL' 
eotitled  to  recover  from  the  carrier  his  actual  damages,  p<»tp(me<L 

&nd  fifty  dollars  in  addition  thereto. 

. 

New.  Such  a  prorision  is  needed  to  proteet  the  rights  of 
parties  who  are  soriouslj  annoyed  by  delays  which  nerer- 
theless  cannot  be  shown  to  hare  caused  them  peonniary 
damage. 

N.  T.  C.  C,  See.  1166. 


TITLE    VIII. 

TRUST. 

^ma  I.  TEUST8  IK  OSNBRAL. 

n.  TRUSTS  FOR  THB  BBNBFIT  OF  THIRD  PBR80NS. 

61 


402  CIVIL  CODE 

CHAPTER  I. 

TRUSTS  IN  OENEEAL. 

Articlb      I.  Katubk  avd  Cbeatioit  of  a  Tbust. 
IL  Oblioatiohb  or  Tbustbbs. 
IIL  Obligations  or  Thibd  Pebaovs. 


ARTICLE  I. 

HAT17BB  AMD   CBBATION    Or  A  TBITIT. 

Sbctiob  2215.  Tnitts  clastiflod. 

2216.  Volantaiy  tniat,  whmL 

2217.  InTolnnUry  tnist,  whtL 

2218.  Parties  to  the  contnct. 

2219.  What  eoDttitutes  one  a  trnstee. 

2220.  For  what  porpote  a  tniat  maj  be  created. 

2221.  Volmitaiy  tnist,  how  created  ai  to  tnutor. 

2222.  How  ereated  af  to  tnistee. 

2223.  InyolantaTy  trustee,  who  is. 

2224.  Inrolontary  trust  resulting  ^m  negligenee,  ete. 

TnwtsoiM-        Seo.  2215.    A  trnst  is  either — 

1.  voluntary-;  or, 

2.  Involuntary. 

N.  Y.  0.  C,  See.  1167. 

Toiantvy'         Seo.  2216.    A  voluntary  trust  is  an  obligation  arising 
'  ^    '  out  of  a  personal  confidence  reposed  in,  and  volantarfly 
accepted  by  one,  for  the  benefit  of  another. 

A  trust  is  defined  by  Story  as  an  equitable  title  to  pro> 
perty  (Eq.  Jur.,  Seo.  964).    But  this  is  a  very  narrow  defi- 
nition.   So  far  as  his  obligations  are  ooooeni«d»  » teobBsoal 
trustee  stands  upon  the  same  footing  with  a  eonldettlial 
agent  or  adviser,  a  guardian,  etc.,  and  there  is  little  difcr> 
enoe,  so  far  as  business  relations  are  ooncemed,  lietw eea 
his  position  and  that  of  a  husband,  wife,  parent*  or 
ney.    The  eon^<i«ne«  reposed   is  the  eesenoe  of  the 
and  it  will  be  found,  l»y  refiBrence  to  the  nnrni 
cited  in  the  course  of  this  Title,  that  little  or  no  diBtisHiaa 
is  made  between  trustees,  strictly  so  called,  and  nay 
persons  who  accept  the  personal  confidence  of  another. 

N.Y.  CO.,  Sec  1168. 

ittToiunUtfy       Seo.  2217.    An  involuntary  trust  is  one  which  la  cra> 

trust,  what. 

ated  by  operation  of  law. 

N.  T.  0.  C,  Seo.  1169. 

Parties  to  Seo.  2218.    The  person  whose  confidence  creates   a 

the  oontraci*  ^ 

trust,  is  called  the  trustor;  the  person  in  ^hom  the  con*    \ 
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fidenco  is  reposed  is  called  the  trustee ;  and  the  person 
for  ^whose  benefit  the  traot  is  created  is  called  the  benefi- 


Lowis,  Hill,  and  other  writers,  oall  the  creator  of  the 
trust  the  "settlor/'  a  Tery  objectionable  word.  Trostor  is 
an  English  word  (see  Webster's  Dictiooary,  where  it  is 
spelled  "  truster''),  and  is  entirely  applicable  to  the  person 
who  creates  a  tnist. 

N.  Y.  C.  C.f  Sec  1170. 

Svc  2219.  Every  one  who  voluntarily  assumes  a  rela-  whateoosti. 
tion  of  personal  confidence  with  another  is  deemed  a  trustee. 
trastee,  within  the  meaning  of  this  chapter,  not  only  as 
to  the  person  who  reposes  such  confidence,  but  also  as  to 
all  persons  of  whose  affairs  he  thus  acquires*  information 
^w^hich  was  given  to  such  person  in  the  lise  confidence,  or 
€«ver  vrbose  affairs  he,  by  such  confidence,  obtains  any 
controL 

N.  T.  C.  C,  Sec.  1171. 

Sec.  2220.  A  trust  may  be  created  for  any  purpose  for  vor  what 
^97hich  a  contract  may  lawfully  be  made,  except  as  other-  trartmay 
wise  prescribed  by  the  Titles  on   Vge$  and  TnuU  and  on  ^^"•*^ 

K.Y.C.C.,  Sec.  1172. 

Seo.  2221.    Subject  to  the  provisions  of  Sec.  853,  a  vol-  voivntary 
Qntary  trust  is  created,  as  to  the  trustor  and  beneficiary,  creat^eT 
by  any  words  or  acts  of  the  trustor,  indicating  with  rea- 
sonable certainty — 

1.  An  intention  on  the  part  of  the  trustor  to  create  a 
trust;  and, 

2.  The  subject,  purpose  and  beneficiary  of  the  trust. 

N.  T.  C.  C,  Sec.  117S. 

Skc.  2222.  Subject  to  the  provisions  of  Sec.  852,  a  vol-  How  created 
untary  trust  is  created,  as  to  the  trustee,  by  any  .words  ••*®*""*^- 
or  actM  of  his,  indicating  with  reasonable  certainty — 

1.  His  acceptance  of  the  trust,  or  his  acknowledgment, 
made  apon  sufficient  consideration,  of  its  existence;  and, 

2.  The  suhject,  purpose  and  beneficiary  ot  the  trust. 

N.  T.  0.  C,  Sec  1174. 

Sec.  2223.  One  who  wrongfully  detains  a  thing  is  an  laToivntuy 
iDTolnotary  trustee  thereof,  for  tho  benefit  of  the  owner.  whoZ' 

This  is  »  fMniliar  principle  of  equity  in  oases  of  title 
gained  through  fraud,  mistake,  undue  influence,  or  the  tIo- 
Ution  of  a  trust  (Brown  rs.  Lynch,  1  Paige,  U7;  Wood  ts. 
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Rowoliffo,  2  Phil.,  382 ;  S  Hare,  304 ;  we  AndenoB  ▼■. 
Leinon,  8  N.  T.,  236).  There  seems  to  be  no  reason  for  ra- 
Aisiag  to  extend  the  rule  to  all  oases  of  wroD|^al  dotont&oa. 

N.  Y.  C.  C,  Sec.  1175. 

jnToiantM7       Seo.  2224.    One  who  irains  a  thinir  by  fraud,  accident, 

trust  result-         .        i  j        .    ^  ^     J  >  » 

infffrom        mistake,  nndae  iDnnence,  the  violation  of  a  trast,  or  other 

negligence, 

etc.  wrongful  act,  is,  unless  be  has  some  other  and  better  right 

thereto,  an  involuntary  trustee  of  the  thing  gained,  for 
the  benefit  of  ihe  person  who  would  otherwise  have 
had  it. 

N.  T.  C.  0.,  Seo.  1176. 


ARTICLE  II. 

^  OBLIOATIONt  OF  TBU8TXB8. 

Sscnozr  2228.  Trustee's  obligation  to  good  faith. 

2229.  Trustee  not  to  use  property  for  his  own  profit. 

2230.  Certain  transactions  forbidden. 

2231.  Trustee's  influence  not  to  be  used  for  his  adrantage. 

2232.  Trustee  not  to  assume  a  trust  adverse  to  intereai  of 

clary. 
2238.  To  disclose  adrerse  interest. 
2234.  Trustee  guilty  of  fraud,  when. 
2236.  Presumption  against  trustees. 

2236.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  liabUity  for  breach  of  trust. 

2238.  Same. 

2239.  Co-trustees,  bow  far  liable  for  each  other. 

ijwtee'"  ^        Sec.  2228.    In  all  matters  connected  with  his  trost.  a 

obllntton  to  * 

goodftaith.  trustee  is  bound  to  act  in  the  highest  good  faith  toward 
his  beneficiary,  and  may  not  obtain  any  advantage  therein 
over  the  latter,  by  the  slightest  tnisrepreseutation,  eon* 
oealment,  threat  or  adverse  pressure  of  any  kind. 

N.Y.C.C,  Sec.  1177. 

Trustee  not        Sbc.  2229.     A  trustco  may  not  use  or  deal  with  the 

to  use  prop*  a       ■  .  ^  t*  ■ 

erty  ibr  his     trust  property  for  his  own  profit,  or  for  any  other  purpoae 
^  unconnected  with  the  trust,  in  any  manner. 

N.  Y.  C.  C,  Sec.  1178. 

Certain  Sso.  2230.    Neither  a  trustee  nor  any  of  his  aitents 

transactions  ,  *'  ^^ 

forbidden,  may  take  part  in  any  transaction  concerning  the  trust  in 
which  he,  or  any  one  for  whom  he  acts  as  agent,  has 
an  interest,  present  or  contingent,  adverse  to  that  of  his 
beneficiary,  except  as  follows : 
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1.  When  the  beneficiary,  having  capacity  to  contract, 
ih    a   full   knowledge  of  the  mptives  of  the  trustee, 

and  or  all  other  facts  concerning  the  transaction  which 
might  affect  his  own  decision,  and  without  the  use  of  any 
inflaencQ  on  the  part  of  the  trustee,  permits  him  to  do  so. 

2.  l^hen,  the  beneficiary  not  having  capacity  to  con- 
tract, the  proper  Court,  upon  the  lik^  information  of  the 
facts,  grants  the  like  permission ;  or, 

8.  'When,  some  of  the  beneficiaries  having  capacity  to 
contract,  and  some  not  having  it,  the  former  grant  per- 
mission for  themselves,  and  the  proper  Court  for  the  lat- 
ter, in  the  manner  above  prescribed. 

N.  T.  C.  C,  See.  im. 

Sso.  2231.    A  trustee  may  not  use  the  influence  which  ttq^m's 
his  position  gives  him  to  obtain  any  advantage  from  his  io^tMUMii'^^ 
beneficiary. 

N.  Y.  C.  C,  See.  1180. 


for  his  ad' 


2232.    No  trustee,  80  long  as  he  remains  in  the  Tnuteenot 
trust,  may  undertake  another  trust  adverse  in  its  nature  tnuTiuiTem 
to   the  interest  of  his  beneficiary  in  the  subject  of  the  beoefldarj? 
trast,  without  the  consent  of  the  latter. 

N.  T.  C.  C,  See.  1181. 

Sec.  2233.    If  a  trustee  acquires  any  interest,  or  be-   Todiacioce 
comes  charged  with  any  duty,  adverse  to  the  interest  of  his  unS!^  °' 
beneficiary  in  the  subject  of  the  trust,  he  must  immediately 
inform  the  latter  thereof,  and  may  bo  at  once  removed. 

N.  T.  C.  C,  Sec.  1182. 

Sec.  2234.     Every  violation  of  the  provisions  of  the  ivosim 
preceding  sections  of  this  article  is  a  fraud  against  the  S^ei^when. 
beneficiary  of  a  trust. 

N.  Y.  C.  0.,  See.  1183. 


on 


Sjbc.  2235.    All  transactions  between  a  trustee  and  his  poeflamptii 
beneficiary,  during  the  existence  of  the  trust,  or  while  tSj!"'*™*' 
the  influence  acquired  by  the  trustee  remains,  by  which 
he  obtains  any  advantage  from  his  beneficiary,  are  pre- 
sumed to  be  entered  into  by  the  latter  without  sufficient 
consideration,  and  under  undue  infiuence. 

N.  Y.  C.  0.,  See.  1184. 


Sso.  2236.    A  trustee  who  wilfully  and  unnecessarily 
mingles  the  trust  property  with  his  own,  so  as  to  consti- 


TmstM 
mingling 
tnut  prop* 
ertywith 
hla  own. 
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MefMareof 
liabUity  finr 
breach  of 
trust. 


Same. 


Cto-troBteee, 

how  flkT  lift- 

ble  for  each 
other. 


tnte  himself  in  appearance  its  absolute  owner,  is  liable  for 
its  safety  in  all  events. 

N.  Y.  0.  C,  Seo.  1185. 

* 

Seo.  2237.  A.  trustee  who  nses  or  disposes  of  tbe  trust 
property,  contrary  to  Sec.  2229,  may,  at  the  option  of  the 
beneficiary,  be  required  to  account  for  all  profits  so  made, 
or  to  pay  the  value  of  its  use,  and,  if  he  has  disposed 
thereof,  to  replace  it,  with  its  fruits,  or  to  account  for  iU 
proceeds,  with  interest. 

N.  T.  0.  C,  Seo.  1186. 

Seo.  2288.  A  trustee  who  uses  or  disposes  of  the  trast 
property  in  any  manner  not  authorized  by  the  trust,  bat 
in  good  faith,  and  with  intent  to  serve  the  interests  of  the 
beneficiary,  is  liable  only  to  make  good  whatever  is  lost 
to  the  beneficiary  by  hip  error. 

N.  Y.  C.  C,  Seo.  1187. 

Seo.  2239.  A  trustee  is  ^responsible  for  the  wrongful 
acts  of  a  co-trustee,  to  which  he  consented,  or  which  by 
his  negligence  he  enabled  the  latter  to  commit ;  but  for 
no  others. 

K.  Y.  C.  C„  See.  1188. 


ARTICLE  III. 


Third  per- 
son, when 
iDTolantary 
trustee. 


When  third 
person  nrast 
sea  to  ^pli- 
cation of 
trust  prop- 
erty. 


OBLIGATIONS  or  THIBD  PBR80HS. 

Sbctior  2243.  Third  person,  when  iBToliiiitary  trustee. 

2244.  When  third  person  mast  see  to  application  of  trust  propsi^. 

Sec  2243.  Every  one  to  whom  property  is  transferred 
in  violation  of  a  trust,  holds  the  same  as  an  involontary 
trustee  under  such  trust,  unless  he  purchased  it  in  good 
faith  and  for  a  valuable  consideration. 

N.  Y.  0.  0,,  Sec.  1189. 

Seo.  2244.  One  who  actually  and  in  good  faith  trans- 
fers any  money  or  other  property  to  a  trustee,  as  such,  is 
not  bound  to  see  to  the  application  thereof,  and  his  rights 
can  in  no  way  be  prejudiced  by  a  misapplication  thereof 
by  the  trustee.  Other  persons  must,  at  their  peril,  see  to 
the  proper  application  of  money  or  other  property  ptud 
or  delivered  by  them. 

N.  Y.  G.  C,  Seo.  1100. 
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CHAPTER  II. 

TRUSTS  FOR  THB  BENBFIT  OF  THIRD  PBRSONS. 

Amci.B    I.  Katubb  ahd  Cbbation  op  thb  Tbubt. 
^       n.  Oblmatiohb  of  Tbustbbb. 

III.  PowBBS  OF  Tbustbbb. 

IV.  RioBTB  OF 'Tbustbbb. 

V.   TbBXDIATIOV  OF  THB  TbUBT. 
VI.   SUOGBBBIOB  OB  APPOIBTIIBHT  OF  NbW  TbUBTBBS. 


ARTICLE  I. 

BATURB  AHD  CBBATIOIT  OP  THB  TBUBT. 

SicnoB  2250.  Who  are  trusteei  within  scope  of  this  chapter. 

2251.  Creation  of  tnist. 

2252.  Trustee  appointed  by  Court. 

2263.  Declaration  of  trosk. 

2264.  Same. 

Sec.  22S0.    The  provisions  of.  this  chapter  apply  only  whoare 
to  express  trusts,  created  for  the  benefit  of  another  than  ifj^oTwope 
the  trastor,  and  in  which  the  title  to  the  trast  property  ^j^r. 
is  vested  in  the  trustee;  not  including,  however,  those  of 
executors,  administrators  and  guardians,  as  such. 

N.  T.  C.  C,  See.  1191. 

8io.  225|.     The  mutual  consent  of  a  trustor  and  trustee  creauon 
creates  a  trust,  of  which  the  beneficiary  may  take  advan- 
tage at  any  time  prior  to  its  rescission. 

K.  T.  C.  C,  Sec.  1192. 

8x0.  2252.    When  a  trustee  is  appointed  by  a  Court  cr  Tnwteeap- 
public  officer,  as  such,  such  Court  or  officer  is  the  trustor,  Sout. 
within  the  meaning  of  the  last  section. 

N.  T.  0.  C,  See.  1193. 

Sic.  2253.    The  nature,  extent  and  object  of  a  trust  Declaration 

'  •'  of  trust. 

are  expressed  in  the  declaration  of  trust. 

N.T.  0.0.,  See.  1194. 

Ssc.  2254.    All  declarations  of  a  trustor  to  bis  trus-  same, 
tees,  in  relation  to  the  trust,  before  its  acceptance  by  the 
tmstees,  or  any  of  them,  are  to  be  deemed  part  of  the 
declaration  of  the  trust,  except  that  when  a  declaration 


n 
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of  trust  is  made  Id  writing,  all  previous  declarations  by 
the  same  trustor  are  merged  therein. 

N.  T.  c.  c,  Sm.  1195. 


ARTICLE    n.  ▼ 

OBLIGATIOffB  OP  TRUSTEBS. 

Sicnov  2268.  Tni8tee0  miut  obey  deoUration  of  trust 

2259.  Degree  of  oare  and  diligenoe  in  exeontion  of  tmat 

2260.  Duty  of  trastee  u  to  appointment  6(  successor. 

2261.  Investment  of  money  by  trustee. 

2262.  Interest,  simple  or  compound,  on  omisslqn  to  invest  tna 

moneys. 
2203.  Purchase  by  trustee  of  claims  against  trust  fund. 

^fnwtoe  Seo.  2258.     A  trustee  must  fulfil  the  purpose  of  tbo 

mmt  obey  *^      *^ 

declaration     trust,  as  declared  at  its  creation,  and  must  follow  all  tuo 

of  trust.  ' 

directions  of  the  trustor  given  at  that  time,  except  as 
modified  by  the  consent  of  all  parties  interested,  io  the 
same  manner,  and  to  the  same  extent,  as  an  employ^. 

N.  T.  C.  C,  Seo.  1190. 

i>ff9  of  Sec.  2269.     A  trustee,  whether  he  receives  any  com- 

cere  end  .  . 

diugencein    pensatiou  or  not,  must  use  at  least  ordinary  care  and  dili- 
of  tmst        gence  in  the  execution  of  his  trust. 

N.  Y.  C.  C,  Sec  1197. 

Dntyof tniB.       Seo.  2260.    If  a  trustee  procures  or  assents  to  his  dio- 

tee  as  to 

appointment  charge  from  his  office,  before  his  trust  is  fully  executed, 
he  must  use  at  least  ordinary  care  and  diligence  to  secare 
the  appointment  of  a  trustworthy  successor  before  accept- 
ing his  own  final  discharge. 

This  provision  is  new,  and  is  intended  to  protect  bcMf- 
-  claries  from  a  hasty  resort  to  the  Courts  in  order  to  sksks 
off  the  rosponsibiUty  of  a  tmst;  a  proceeding  by  whiek 
they  have  been  sometimes  irremediably  injured ;  an  iuol* 
vent  and  reckless  trustee  having  been  appointed  in  plaot  of 
an  indolent  but  responsible  one. 

N.  T.  G.  0.,  Sec.  1198. 

of^M^'b        ^*^*  2261.    A  trustee  must  invest  money  received  by 
tnutee.        him  under  the  trust,  as  fast  as  he  collects  a  sufilcieot 

amount,  in  such  manner  as  to  afford  reasonable  security 

and  interest  for  the  same. 

K.  Y.  C.  C,  Sec.  1199. 
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Seo.  2262.   If  a  trustee  omits  to  invest  the  trust  moneys  interest, 

,.  rimple  or 

accordmg  to  the  last  section,  he  must  pay  simple  interest  compoaod, 
thereon,  if  such  omission  is  negligent  merely,  and  com-  toinTeet 
pound  interest  if  it  is  wilful.  tmetmoneji 

N.  T.  G.  G.,  Sec.  1200. 

SEa  2263.    A  trustee  cannot  enforce  any  claim  arainst  yp^^^y 
the  trust  property  which  he  purchases  after  or  in  contem-  Jjj?**?!^ 
plation  of  bis  appointment  as  trustee;    but  he  may  be   Aind. 
allowed,  by  any  competent  Court,  to  charge  to  the  trust 
property  what  he  has  in  good  faith  paid  for  the  claim, 
upon  discharging  the  same. 

N.  Y.  G.  C.,  8«o.  1201. 


ARTICLE  III 

P0WBR8    OP    TRU8TXB8. 


SicnoN  3267.  Trastee's  powers  aa  agent. 

2268.  All  must  aot 

2269.  Discictionary  powers. 

Sec.  2267.     A  trustee  is  a  general  agent  for  the  trust  Trustee's 
property.     His  authority  is  such  as  is  conferred  upon  him  5^"** 
hj  the  declaration  of  trust  and  by  this  chapter,  and  none 
other.    His  acts,  within  the  scope  of  his  authority,  bind 
the  trust  property  to  the  same  extent  as  the  acts  of  an 
agent  bind  his  principal. 

N.  T.  0.  0.,  Seo.  1202. 

Sec.  2268.     Where  there  are   several   cotrustees,  all   AUmastact 
most  unite  in  any  act  to  bind  the  trust  property,  unless 
the  declaration  of  trust  otherwise  provides. 

N.  Y.  G.  C.,  Seo.  1203. 

Sec.  2269.     A  discretionary  power  conferred   upon  a  DiMretion. 
trustee  is  presumed  not  to  be  left  to  his  arbitrary  discre-  ^^^o^mn. 
tion,  but  may  bo  controlled  by  the  proper  Court  if  not 
reaso  ably  exercised,   unless  an   absolute  discretion   is 
clearly  conferred  by  the  declaration  of  trust. 

N.  Y.  0.  0.,  See.  1204. 
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ARTICLE  IV. 


BIOHTS  or  TRUST1B8. 


SiCTioR  2273.  iDdedmifioation  of  trustee. 

2274.  Compensation  of  tmsiee. 

2275.  InTolontary  trustee. 

indemniflce^      Seo.  2273.     A  trastoe  iB  entitled  to  the  repayment,  out 

tion  of  trofl- 

t^  of  the  trast  property,  of  all  expenses  actaally  and  pro- 

perly incarred  by  him  in  the  performance  of  his  trasi. 
He  is  entitled  to  the  repayment  of  even  nnlawfol  expen- 
ditares,  if  they  were  productive  of  actual  benefit  to  the 
estate. 

N.  Y.  C.  C,  Sec.  1206. 


Gompensa- 
tioD  of  trus- 
tee. 


Sso.  2274.  When  a  declaration  of  trust  is  silent  opoo 
the  subject  of  compensation,  the  trustee  is  entitled  to  the 
same  compensation  as  an  executor.  If  it  specifies  the 
amount  of  his  compensation,  he  is  entitled  to  the  amount 
thus  specified,  and  no  more.  If  it  directs  that  he  shall 
be  allowed  a  compensation,  but  does  not  specify  the  rate 
or  amount,  he  is  entitled  to  such  compensation  as  may  be 
reasonable  under  the  cir'^umstances. 

« 

N.  T.  C.  C,  Seo.  1200. 


loToiuntary       Seo.  2275.    An  involuntary  trustee,  who  becomes  such 
through  his  own  fault,  has  none  of  the  rights  mentioned 


in  this  article. 


N.  Y.  C.  C,  Sec.  1207. 


ARTICLE  V. 


TBRiriirATIOH  OP  THB   TRUST. 


SicnoR  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  office,  how  Taoated. 

2282.  Trustee,  how  discharged. 

2283.  Removal  by  District  Court. 

Trust,  how        Seo.  2279.    A  trust  is  extinguished  by  the  entire  ftiK 
filment  of  its  object,  or  by  such  object  becoming  im] 


Not  reroca- 
ble. 


or  unlawful. 


N.  Y.  C.  0.,  Seo.  1208. 


Sec  2280.    A  trust  cannot  be  revoked  by  the  trustor 
after  its  acceptance,  actual  or  presumed,  by  the  trustee 
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Tnutea'i 
oAca,  how 
Ticated.    . 


and  beneficiaries,  except  by  the  consent  of  all  the  benefi- 
ciaries, anless  the  declaration  of  trust  reserves  a  power 
of  revocation  to  the  trustor,  and  in  that  case  the  power 
most  be  strictly  pursued. 

K.  T.  0.  0.,  Seo.  1209. 

Sxo.  2281.    The  office  of  a  trustee  is  vacated — 

1.  By  bis  death;  or, 

2.  By  his  discharge. 

N.  Y.  C.  C,  Seo.  1210. 


Sec.  2282.    A  trustee  can  be  discharired  from  his  trust  TnM«M,how 
ODiy  as  follows : 

1.  By  the  extiuction  of  the  trust. 

2.  By  the  completion  of  his  duties  under  the  trust. 

3.  By  sQch  means  as  may  be  prescribed  by  the  declara- 
UoD  of  trust. 

4.  By  the  consent  of  the  beneficiary,  if  he  has  capacity 
to  contract. 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind, 
or, 

6.  By  the  District  Court. 

K.T.  CO.,  Seo.  1211. 

Sio.  2283.     The  District  Court  may  remove  any  trus-  Bemoraiby 
tee  who  has  violated  or  is  unfit  to  execute  the  trust.  oourt. 

N.  T.  C.  C,  Soe.  1212. 


AETIOLK  VI. 

8UCCB88I0H  OB  APPOIimfBRT  OP  ITSW  TBUBTBB8. 

Sbctioh  2287.  Vaeant  troBteeehip  flUed  by  Oonrt. 
22S8.  BnrTiTonhip  between  oo-tmiteei. 
2289.  Diftriot  Conrt  as  traatee. 


8bo.  2287.    The  District  Court  may- appoint  a  trustee  yM«.t 
ivhenever  there  is  a  vacancy,  and  the  declaration  of  trust  i^Tocmi?^ 
does  not  provide  a  practicable  method  of  appointment. 

K.  T.  C.  C,  See.  1218. 

8ec.  2288.    On  the  death,  renunciation  or  discharge  of  sorrtTonhip 
one  of  several  co- trustees,  the  trust  survives  to  the  others.   ****''^'*~' 
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Lewin  on  TnuteM,  299 ;  Belmont  ti.  O'Biieii.  U  N.T.» 
894.  Matter  of  Vu  Soboonhoveo,  6  Paige,  65» ;  De  Po- 
ster T8.  Glendining,  8  id.,  295.  Matter  of  CrosanaB,  20 
How.  Pr.,  360. 

N.  T.  0.  C,  See.  12U. 

Diftriet  Sec.  2289.    When  a  trast  existo  without  any  appointed 

trurteeT  trustee,  or  where  all  the  truBtees  renounce,  die  or  are  die- 
charged,  the  District  Court  of  the  county  where  the  trust 
property,  or  some  portion  thereof  is  situated,  must  ap- 
point another  trustee  and  direct  the  execution  of  the  trust. 

K.  T.  C.  C,  Sec.  1215 ;  State.  1867,  170. 


TITLE   IX. 

AGBNCT. 

Chaptbb    I.  AQENCT  IN  OBNERAL. 

II.  PARTICULAR  AQENOIES. 

NoTK. — Under  thia  head,  the  repreaentation  of  one  per- 
son by  another  is  the  only  rabjeot  treated.  The  rights  ao- 
quired  by  third  persons  against  both  the  principal  and  the 
agent  are  here  stated.  The  mntnal  relationa  of  piia- 
oipal  and  agent  are  a  branch  of  Service,  and  are  defined  ia 
the  Tide  on  that  snbje  ^L  So  far  as  these  relations  create  a 
mntaal  trast,  they  are  regulated  by  the  Title  on  TrmaL 


CHAPTER    1. 

AQENCT  IN  GENERAL. 

Abticlb    I.  DnFiiriTiON  of  Aobhct. 
II.  AuTHOBiTT  or  AamTS. 

IIL  Mutual  Obligations  of  Priiicipalb  abd  Thibd  PBBion. 
IV.  Oblioatiobs  or  Aobbts  to  Tbibd  Pbbsobb. 
V.  Dblboatiob  or  Agbbct. 
VL  Tbbmibatiob  of  Agbbct. 


ARTICLE  L 

BBriBITlOB  or  AGBBCT. 

Sbctiob  2206.  Agenoy,  what. 

2298.  Who  may  appoint  and  who  may  be  an  agent. 
2297.  Agents,  general  or  speeial. 
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Sccnoir  2306.  Agency,  actual  or  09ten8ible. 

2299.  Actual  agenoj. 

2300.  Oflteotfible  agenoj. 

Seo.^  2295.     An  agent  is  one  who  repreBonts  another,  Agencj, 
called  the  principal,  in  dealings  with  third  persons.    Such 
representation  is  called  agency. 

N.  Y.  C.  C,  Sec.  121«. 

Sec.  2296.    Any  person,  having  capacity  to  contract,  whomaj 

1  t  J.     appoint  and 

may  appoint  an  agent;  and  any  person  may  be  an  agent,  who  maybe 

an  agent. 
N.  Y.  C.  C,  Sec.  1217. 

Sec.  2297.     An  agent  for  a  particular  act  or  transac-  Agents, 
tion  is  called  a  special  agent.    All  others  are  general  qpedai.  ^^ 
agents. 

N.  Y.  C.  C,  Sec.  1218. 

Seo.  2298.     An  ajrenc\'  is  either  actaal  or  ostensible.       Agency, 

®         '^  aetnalor 

N.  Y.  C.  C,  S«J.  1219.  oitenalWe. 

Seo.  2299.    An   agency  is  actaal  when   the  agent  is  Actaai 
really  employed  by  the  principal. 

N.  Y.  C.  C.p  Sec.  1250. 

Sec  2300.     An  agency  is  ostensible  when  the  principal  Osteaeibie 
intentionally,  or  by  want  of  ordinary  care,  causes  a  third 
person  to  believe  another  to  be  his  agent  who  is  not 
really  employed  by  him. 

K.  Y.  C.  C,  Sec.  1221. 


ARTICLE  II. 

▲  tfTHORITT  OF  AOKICTS. 

Sbction  2304.  What  antbority  may  be  eonferred. 

2905.  Agent  may  perform  acta  required  of  principal  by  Code. 

2306.  Agent  cannot  hare  authority  to  defraud  principal. 

2307.  Creation  of  agency. 

2308.  Consideration  unnecessary. 

2309.  Form  of  authority.  * 

2310.  Ratification  of  agent's  act 

2311.  Ratification  of  part  of  a  transactioo. 
2'a2.  When  ratification  Toid. 

2313.  Ratification  not  to  work  injury  to  third  persons. 

2314.  Rescission  of  ratification. 
2316.  Measure  of  agent's  authority. 

2316.  Aetual  authority,  what 

2317.  Ostensible  authority,  what 
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Sbctioh  2318.  Agenfa  Mthority  aa  to  panotii  hftTing  notSee  of 

tions  apon  it  ' 

2319.  Agent's  neoessary  anthority. 

2320.  Agent's  power  to  disobey  instraotions. 

2821.  Authority  to  be  oonstnied  by  its  ipeolfle,  nther  thpA  hf  its 
general  terms. 

2322.  Exceptions  to  general  antbority. 

2323.  What  inoladed  in  authority  to  sell  personal  property. 

2324.  What  inoladed  in  anthority  to  sell  real  property. 

2326.  Anthority  of  general  agent  to  receive  price  of  proper^. 
2326.  Anthority  of  special  agent  to  receiTC  price. 

What  an-         Seo.  2304.    An  accent  may  be  authorized  to  do  any  acts 

f |.       .ill-    dk^a  O  W  V 

be  conferred  which  his  principal  might  do,  except  those  to  which  the 
latter  is  boand  to  give  his  personal  attention. 

N.  T.  G.  C,  Sec.  1222. 

Agent maj        Seo.  2305.    Everv  act  which,  according  to  this  Code, 

poibrm  acts  j  j  a  » 

required  of    may  be  donc  by  or  to  any  person,  may  be  done  by  or  to 
Code  the  agent  of  such  person  for  that  purpose,  unless  a  con- 

trary intention  clearly  appears. 

N.  T.  C.  C,  8eo.  1223. 

Agent  can.        Seo.  2306.    An  agent  can  never  have  authority,  either 

not  naTe  _ 

aothorityto   actual  Or  Ostensible,  to  do  an  act  which  is,  and  is  knowo 

defraod 

principal,      or  suspoctcd  by  the  person  with  whom  he  deals,  to  be  a 
fraud  upon  the  principal. 

N.  Y.  C.  C,  Sec.  1224. 

Seo.  2307.  An  agency  may  be  created,  and  an  author- 
ity may  be  conferred,  by  a  precedent  autboriEatioD  or  a 
subsequent  ratification. 

N.  T.  C.  0.,  See.  1225. 

Seo.  2308.  A  consideration  is  not  necessary  to  make 
an  anthority,  whether  precedent  or  subsequent,  binding 
upon  the  principal. 

K.  T.  G.  C,  Sec  1226. 

Seo.  2309.  An  oral  authorisation  is  sufficient  for  any 
purpose,  eacept  that  an  authority  to  enter  into  a  con- 
tract ][required  by  law  to  be  in  writing]  can  only  be  given 
by  an  instrument  [in  writing]. 

N.  Y.  0.  0.,  Sec.  1227. 

NoTB.— The  words  "under  seal"  and  ^ under  seal," 
struck  out  of  Sec.  1227  (N.  Y.  C.  C),  and  those  in  hraekets 
Inserted,  and  the  second  sahdirision  omitted,  as  iadnded 
in  this  secUon. 


Creation 
of  agenoy. 


Oonridera- 
tionunnee- 


Perm  of 
authority. 
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Sec.  2310.     A  ratification   can   be  made  only  in  the  Batiflesti<m 
manner  that  would  have  been  necessary  to  confer  an  act**"*" 
original  authority  for  the  act  ratified,  or  where  an  oral 
authorization  would  suffice,  by  accepting  or  retaining  the 
benefit  of  the  act,  with  notice  thereof. 

N.  T.  C.  C,  Seo.  1228. 


Sxo.  2311.    Batification  of  part  of  an  indivisible  trans- 
action is  a  ratification  of  the  whole. 

N.T.C.C.,  See.  1229. 


Batiflc&tioQ 
of  part  of  a 
tnuuaction. 


Sec.  2312.  A  ratification  is  not  valid  unless,  at  the  wbenntiii. 
time  of  ratifying  the  act  done,  the  principal  has  power  to  '^*'"''*'- 
confer  authority  for  such  an  act. 

M'Cnoken  rs.  San  FranoUeo,  16  Cal.,  691. 
N.  Y.  0.  C,  Seo.  1230. 


Seo.  2313.  No  unauthorized  act  can  be  made  valid, 
retroactively,  to  the  prejudice  of  third  persons,  without 
their  consent. 

Thia  is,  perhapi,  a  broader  role  than  at  present  exists. 
But  great  diffionlty  has  been  felt  in  attempting  to  reconcile 
the  oases  (see  Story  Ag.,  Sees.  246,  247 ;  Bliss  tb.  Cottle,  82 
Barb.,  322;  Bird  vs.  Brown,  4  Ezoh.,  786;  Wilson  vs. 
Tnmman,  6  M.  A  G.,  236 ;  Palmer  ts.  Stephens,  1  Denio, 
481 ;  Rossiter  rs.  Rossiter,  8  Wend.,  499).  In  Boron  ts. 
Benman  (2  Ezch.,  167),  the  defendant  bad  committed  a 
trespass,  which  the  Bnglish  G^oremment  expressly  ratified. 
This  was  held  to  relieve  the  defendant  fVom  responsibility. 
In  Laoas  rs.  Wilkinson  (1  H.  A  N.,  420),  it  was  held  that 
an  aot  expressly  done  on  behalf  of  A  ooald  not  be  ratified 
and  adopted  by  B,  to  the  prejudice  of  G. 

N.  T.  C.  C,  Sec.  1231. 

8ise.  2814.  A  ratification  may  be  rescinded  when  made 
without  such  consent  as  is  required  in  a  contract,  or  with 
ao  imperfect  knowledge  of  the  material  facts  of  the  trans- 
action ratified,  but  not  otherwise. 

N.  T.  C.  C,  Sec.  1232. 

Sec.  2315.  An  agent  has  such  authority  as  the  princi- 
pal, actually  or  ostensibly,  confers  upon  him. 

N.  T.  C.  0.,  Sec  1233. 


Ratification 
not  to  work 
injury  to 
third  per* 
■ona. 


Beseifltion  of 
ratification. 


Meesnre 
of  agent's 
aathorlty. 


8io.  2316.    Actual  authority  is  such  as  a  principal   ^^^SS^iIat 
intentionally  confers  upon  the  agent,  or  intentionally,  or 
by  want  of  ordinary  care,  allows  the  agent  to  believe 
himeelf  to  possess. 


N.  T.  C.  C,  Sec.  1234. 


n 
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Ortratibie         Seo.  2317.    OstenBiblo  authority  is  sach  as  a  principal, 
what  '^'      intentionally  or  by  want  of  ordinary  care,  caases  or 
allows  a  third  person  to  believe  the  agent  to  possess. 

K.  T.  C.  0.,  Sec.  1235. 

t£riti^iI?*to       ^*^'  2318.    Every  agent  has  actually  such  aathorityas 
f^^S&a^"'  ^®  defined  by  this  Title,  unless  specially  deprived  thereof 
tionBn'**'it  ^^  '^'^  principal,  and  has  even  then  sued  authority  osten- 
sibly, except  as  to  persons  who  have  actual  or  conslrac- 
tive  notice  of  the  restriction  upon  his  authority. 

N.  Y.  0.  C,  See.  1236. 

Agent's  Seo.  2319.     An  a£:ent  has  authority — 

•uthority.  1.  To  do  everything  necessary,  or  proper  and  naaal  in 

the  ordinary  course  of  business,  for  effecting  the  purpose 
of  his  agency  }  and, 

2.  To  make  a  representation  respecting  any  matter  of 
fact,  not  including  the  terms  of  his  authority,  but  upon 
which  his  right  to  use  his  authority  depends,  and  the 
truth  of  which  cannot  be  determined  by  the  use  of  rea- 
sonable diligence  on  the  part  of  the  person  to  whom  the 
representation  is  made 

N.  T.  G.  C,  Sec  1237. 

Agmt'a  Seo.  2320.    An  agent  has  power  to  disobey  instructions 

dkwb^in.     in  dealing  with  the  subject  of  the  agency,  in  cases  where 
*     it  IS  clearly  for  the  interest  of  his  principal  that  he  should 
do  so,  and  there  is  not  time  to  communicate  with  the  prin- 
cipal. 

N.  T.  C.  C,  See.  1238. 

AnUiorityto  Sec.  2321.  When  an  authority  is  given  partly  in  gen- 
fa^  it*  ipe.  eral  and  partly  in  specific  terms,  the  general  authority 
uunbTitt     gives  no  higher  powers  than  those  specifically  mentioned. 

ternui.  N.  T.  0.  0.,  See.  1230. 

sxcapuont  Seg.  2322.  An  authority  expressed  in  general  terms, 
MUkority.      however  broad,  does  not  authorize  an  agent — 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course 
of  business  to  do  so. 

2.  To  define  the  scope  of  his  agency;  or, 

8.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by 
Art.  II,  of  Chap  1,  of  the  last  Title. 

K.  T.  G.  G.,  Sec.  12i0. 
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Sec.  2323.    An  authority  to  sell  personal  property  in-  wi»t  in- 
cludes antbority  to  warrant  the  title  of  the  principal,  and  anthoritjto 

BfAl  pen&iud 

the  qaality  and  quantity  of  the  property.  property. 

N.  Y.  C.  C,  Seo.  1241. 

Sro.  2324.    An  authority  to  sell  and  convey  real  prop-  wut  in. 

erty  includes  authority  to  give  the  usual  covenants  of  authority  to 

warranty  [or  the  Code  Covenants].  property. 

N.Y.  C.  C.,Soe.  1242. 

Seo.  2325.    A  general  agent  to  sell,  who  is  intrusted  xathortty 

by  the  principal  with  the  possession  of  the  thing  sold,  has  ngenttoro- 

1       .  ...  ceWe  price 

aotfaority  to  receive  the  price.  of  propwty. 

K.  T.  C.  C,  Seo.  1243. 

Seo.  2326.     A  special  agent  to  sell  has  authority  to  re-  Avtkoritr 

ceive  the  price  on  delivery  of  the  thing  sold,  bat  not  after-  S^nttow 

wards.  ^'*  ^- 

N.  T.  C.  C,  Seo.  1244. 


ARTICLE  m. 

MTITUAI.  0BLI0ATI0R8  OP    PRIlipiPALS  A!ID  THIRD  PIB80KS. 

SicnoR  2330.  Principal,  how  ftffeoted  by  acta  of  agtnt  within  tke  aeope  of 

his  authority. 
2331.  Principal,  when  bonnd  by  incomplete  oxocntioD  of  authority. 
2832.  Notioe  to  agent,  when  notieo  to  principal. 

2333.  Obligation  of  prineipal  when  agent  exceeds  hi*  avthority. 

2334.  For  acts  done  nnder  a  merely  ostensible  authority. 
2336.  When  exolnsiTO  credit  is  giren  to  agent. 

2336.  Rights  of  person  who  deals  with  agent  withont  knowledge 

of  his  agency. 

2337.  Principal's  responsibility  for  agent's  negHgeoee  or  omission. 
23SS.  Principal's  responsibility  for  wrongs  wilfully  eommitted  by 

the  agent. 

Sbo.  2330.     An  agent  represents  his  principal  for  all  PrincM, 

purposes  within    the   scope  of  his   actual  or  ostensible  bjMtsor 

AQthority,  and  all  the  rights  and  liabilities  which  would  STs^^lr' 

accrue  to  the  agent  from  transactions  within  such  limit,  '^•«"»^'y 
il'  they  had  been  entered  into  on  his  own  account,  accrue 
to  the  principal. 

N.  T.  C.  C,  Seo.  1245. 
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Notice  to 
Agont,  when 
>Botioe  to 
priBClpAl. 


Obligation 
of  pr.ncipal 
vhen  agont 
exeoeda  hte 
anthority. 


For  aots 

dimeniidar 

amerelj 

•  tODBiblO 

aathortty. 


Principal,  Seo.  2831.     A  principal  is  bound  by  an  incomplete  exe- 

br  incom.     cution  of  an  authority,  when  it  is  consistent  with  the 
tiottVau. '  whole  purpose  and  scope  thereof,  but  not  otherwise. 

tlu»ity. 

N.  Y.  C.  a,  Seo.  1246. 

Seo.  2332.  As  against  a  principal,  both  principal  and 
agent  are  deemed  to  have  notice  of  whatever  either  baa 
notice  of,  and  ought,  in  good  faith  and  the  exercise  of 
ordinary  care  and  diligence,  to  communicate  to  the  other. 

N.  Y.  C.  C,  Sec.  1247. 

Seo.  2333.  When  an  agent  exceeds  his  authority,  hia 
principal  is  bound  by  his  authorized  acts  so  far  only  as 
they  can  be  plainly  separated  from  those  which  are  un- 
authorized. 

N.  Y.  C.  0.,  See.  1248. 

Seo.  2334.  A  principal  is  bound  by  acts  of  his  agent, 
under  a  merely  ostensible  authority,  to  those  persons 
only  who  have  in  good  faith,  and  without  ordinary  neg- 
ligence, incurred  a  liability,  or  parted  with  value,  upon 
the  faith  thereof. 

N.  Y.  C.  C,  Sec  1249. 

Seo.  2335.  If  exclusive  credit  is  given  to  an  agent  by 
the  person  dealing  with  him,  his  principal  is  exonerated 
by  payment  or  other  satisfaction  made  by  him  to  bis 
agent  in  good  faith,  before  receiving  notice  of  the  cred- 
itor's election  to  hold  him  responsible. 

N.  Y.  G.  C,  Sm.  1250. 

Sec  2336.  One  who  deals  with  an  agent,  withoot 
knowing  or  having  reason  to  believe  that  the  agent  acts 
as  such  in  the  transaction,  may  set  off,  against  any  clum 
of  the  principal  arising  out  of  the  same,  all  claims  whieh 
he  might  have  set  off  against  the  agent  before  notice  of 
the  agency. 

N.Y.  CO.,  Seo.  1251. 

NoTB.— The  following  is  Sec.  1252  (and  note)  of  Oie  He* 
York  CivUCode: 

Sec.  1252.  Any  instrament  within  the  seope  of  his  w 
thority,  whether  under  seal  or  not,  by  which  an  agent 
intends  to  bind  his  principal,  does  bind  him,  if  snch  inteot 
is  plainly  inferable  from  the  instrument  itself. 

This  sootion  belongs,  perhaps,  to  the  geneni  sub- 
ject of  interpretation  of  contracts.  It  is  inteoded  to 
abolish  the  distinction  in  this  respect  between  srsled 
and  unsealed  instruments.  See  Story  Ag.,  Sees.  147- 
156. 
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This  CommUsion  has  Uktn  a  mon  direct  way  to  abolish 
the  distinction  between  sealed  and  unsealed  instrainents. 
8e«  8eo.  109ft. 


Sio.  2337.    Unless  required  by  or  ander  the  authority  PHndparg 
-.  law  to  employ  that  particular  agent,  a  principal  is  tytbragents 
responsible  to  third  persons  for  the  negligence  of  bis  or  omisiion. 


agent  in  the  transaction  of  the  business  of  the  agency 
inclnding  wrongful  acts  committed  by  such  agent  in,  and 
as  a  part  of,  the  transaction  of  such  business,  and  for  his 
wilful  omission  to  fulfil  the  obligations  of  the  principal. 

N.  T.  C.  C,  Sec  1253. 

Sbo.   2338.    A  principal   is   responsible   for  no  other  prindpia's 

wrongs  committed  by  his  agent,  than  those  mentioned  in  ^%?^^^ 

the  last  section,  unless  he  has  authorized  or  ratified  them,  mitted\7°^ 

even  though  they  are  committed  while  the  agent  is  en-  ***•■«*"*• 
gaged  in  his  service. 

N.  T.  C.  C,  See.  1364. 


ARTICLE  IV. 

OBLIGAnOHB  OV  AOBITTS  TO  TBIBD  PXR80H8. 

Sconoii  2343.  Warranty  of  anthoritj. 

3348.  Agent's  responsibility  to  third  persons. 

3344.  Obligation  of  agent  to  sorrender  property  to  third  person. 

2345.  Agent  not  haying  oapaoity  to  contract. 

Sso.  2342.    One  who  assumes  to  act  as  an  agent  there-  warranty 
by  warrants,  to  all  who  deal  with  him  in  that  capacity,  »'~»**»<>'**y- 
that  he  has  the  authority  which  he  assumes. 

N.  T.  C.  0.,  Seo.  1255. 

Sio.  2343.    One  who  assumes  to  act  as  an  agent  is  re-  Agent's  re- 
sponsible  to  third  persons  as  a  principal  for  his  acts  in  the  JfSJS"*' 
coarse  of  his  agency,  in  any  of  the  following  cases,  and  in   i*™^- 
no  others : 

1.  When,  with  his  consent,  credit  is  given  to  him  per- 
Bonally  in  a  transaction. 

2.  When  he  enters  into  a  written  contract  in  the  name 
of  his  principal,  without  believing,  in  good  faith,  that  he 
bas  authority  to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

N.  Y.  0.  0.,  See.  125S. 
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ObiigaitioD  Sbo.  2344.  If  an  agent  receives  anything  for  the  ben- 
sarrender  efit  of  hiB  principal,  to  the  possession  of  which  another 
thMpenoD.  pcrfion  ifi  entitled,  he  must,  on  demand,  surrender  it  to 
sach  person,  or  so  mach  of  it  as  he  has  under  his  control 
at  the  time  of  demand,  on  being  indemnified  for  any  ad- 
vance which  he  has  made  to  his  principal,  in  good  faith, 
on  account  of  the  same;  and  is  responsible  therefor,  if, 
after  notice  from  the  owner,  he  delivers  it  to  his  prin- 
cipal. 

N.  Y.  C.  C,  Seo.  1267. 

Ageotnot  Seo.  2345.     The  provisions  of  this  article  are  subject  to 

pad^^^t?"     the  provisions  of  Part  I,  Div.  First,  of  this  Code. 


OQntr»ot. 


N.  T.  C.  C,  See.  1258. 


ARTICLE  V. 

DILBGATIOH  OP  AOBHCT. 

Sbgtiom  2349.  Agent's  delegation  of  his  powers. 

2350.  Agent's  nnauthoriied  employment  of  sub-agent. 

2351.  Sub-agent  rightflilly  appointed,  represents  principal. 

Agent's  del.       Seo.  2349.     An  agent,  unless  specially  forbidden  by  bis 
hii  powers,    principal  to  do  so,  can  delegate  his  powers  to  another  per- 
son in  any  of  the  following  cases,  and  in  no  others : 

1.  When  the  act  to  be  done  is  purely  mechanical. 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the 
sub-agent  can,  lawfully  perform. 

8.  When  it  is  the  usage  of  the  place  to  delegate  such 
powers;  or, 

4.  When  such  delegation  is  specially  authorised  by  the 
principal. 

N.  Y.  C.  C,  Seo.  1250. 

Agent's QB-  Seo.  2350.  If  an  agent  employs  a  sub-agent  without 
empieymeot  authority,  the  former  is  a  principal,  and  the  latter  his 
ofsob-ageut   i^g^jj^^  j^p^  ^^j^  principal  of  the  former  has  no  connection 

with  the  latter. 

N.  T.  G.  C,  See.  1260. 

8ab-ftg<(nt         Seo.  285 1 .    A  sub-agent,  lawfully  appointed,  represents 
appointol,      the  principal  in  like  manner  with  the  original  agent;  and 
ptincipia.      the  original  agent  is  not  responsible  to  third  persons  for 
the  acts  of  the  sub-agent. 

K.  T.  C.  C,  Seo.  1261. 
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ARTICLE  VI. 
TERMiMAnoir  or  aobnct. 


8bctiov  2355.  TermiDation  of  agency. 
2356.  Same. 

Sec.  2355.    An  ageucy  is  termiDated,  as  to  every  per-  TtrmiiMtioii 
son  having  notice  thereof,  by —  ^  h^wt. 

1.  The  expiration  of  its  term. 

2.  The  extinction  of  its  subject. 

3.  The  death  of  the  agent. 

4.  Hi^enunciation  of  the  agency ;  or, 

5.  TWincapacity  of  the  agent  to  act  as  such. 

N.  Y.  C.  C,  Bee.  1262. 

Seo.  2356.    Unless  the  power  of  an  agent  is  coupled   sam*. 
with  an  interest  in  the  subject  of  the  agency,  it  is  termi-i 
nated,  as  to  every  person  having  notice  thereof,  by — 

1.  Its  revocation  by  the  principal. 

2.  His  death  ;  or, 

'6,  His  incapacity  to  contract. 

N.  T.  0.  C,  6«s.  1263. 


CHAPTBK  II. 

PAKTICULAB   AGENCIES. 

AbTZCLB     I.  AVCTIOICBBBB. 

II.  Factors. 

III.  Shipvabtbrs  akd  Pilots, 

IV.  Ships'  Maraobrs. 


ARTICLE  I. 

AUCTIOIIBBRS. 

Sbctioh  2362.  Aaetioneer'a  anthority  from  the  seller. 
2363.  Auctioneer's  authority  from  the  bidder. 

Sbc.  2362     An  auctioneer,  in  the  .absence  of  special   Auctioneer's 
&Qlhorization  or  usage  to  the  contrary,  has  authority  from   from  the 
the  seller,  only  as  follows  : 

1.  To  sell  by  public  auction  to  the  highest  bidder. 

2.  To  sell  for  cash  only,  except  such  articles  as  aro 
Qsnally  sold  on  credit  at  auction. 
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3.  To  warrant,  id  like  maoDor  with  other  agents  to 
sell,  accord! Dg  to  Sec.  2323. 

4.  To  preBcribe  reasonable  rales  and  terms  of  sale. 

6.  To  deliver  the  thing  sold,  upon  payment  of  the  price. 

6.  To  collect  the  price;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and 
usual,  in  the  ordinary  course  of  business,  for  effecting 
these  purposes. 

N.  T.  0.  0.,  Soo.  1264. 

AuetioDeer's  Seo.  23H3.  An  auctioneer  has  authority  from^  bidder 
frSl^^J  at  the  auction,  as  well  as  from  the  seller,  to  bindAoth  by 
a  memorandum  of  the  contract,  as  prescribed  in  the  Title 


blddar. 


on  ScUe. 


N.  T.  C.  C,  Sm.  129$. 

KoTi.—See  Seo.  1708. 


ARTIGLB  n. 


FACTORS. 


Fact:(r,whBt. 


Actoal 
Mithoritj 
of  factor. 


SsOTioff  2867.  Factor,  what. 

2868.  Actual  aothoritj  of  factor. 
2360.  Ostomible  authority. 

Seo.  2367.   A  factor  is  an  agent,  as  defined  by  Sec.  2026* 

N.  T.  C.  C,  Sec.  1266. 

Seo.  2368.  In  addition  to  the  authority  of  agents  in 
general,  a  factor  has  actual  authority  from  his  principal, 
unless  specially  restricted — 

1.  To  insure  property  consigned  to  him  uninsured. 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sjile, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on 
credit;  but  not  to  pledge,  mortgage  or  barter  the  same; 
and, 

3.  To  delegate  his  authority  to  his  partner  or  servant, 
but  not  to  any  person  in  an  independent  employment. 

N.  T.  0.  C,  Seo.  1267. 


Otteoslbla 
authority. 


Seo.  2369.  A  factor  has  ostensible  authority  to  deal 
with  the  property  of  his  principal  as  his  own,  in  transac- 
tions  with  persons  not  having  notice  of  the  actual  ewner- 
ship. 

N.  T.  C.  C,  See.  1268. 
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ARTICLE  III. 

SHIPMA8TEB8  AHD  PILOTg. 

Sccnov  2373.  Aathoritj  of  shipmaster  on  behalf  of  shipowner. 

2374.  Authority  to  borrow. 

2375.  Anthoritj  on  behalf  of  owners  of  eargo. 
2378.  Power  to  make  contracts. 

2377.  Power  to  hjpotheeate. 

2378.  Master's  power  to  sell  ship. 

2379.  Master's  power  to  sell  cargo. 

2380.  Anthority  to  ransom  ship. 

23S1.  Abandonment  terminates  master's  power. 

2382.  Personal  liability  for  contracts  eonoeming  the  ship. 

2383.  Liability  for  acts  of  persons  employed  apon  the  ship. 

2384.  Responsibility  for  negligence  of  pilot. 

Sic.  2373.    The  master  of  a  ship  is  a  general  agent  for  Authority  of 
Its  owner,  in  all  matters  concerning  the  same.  on  behalf  of 

shipowner. 
N.  Y.  C.  C,  Sec.  1269. 

S£C.  2374.    The  roaster  of  a  ship  has  authority  to  bor-  Authority 
row  money  on  the  credit  of  its  owner,  if  it  is  necessary 
to  enable  him  to  complete  the  voyage,  and  if  neither  the 
owner  nor  his  proper  agent  for  such  matters  can  be  con- 
salted  without  injurious  delay. 

N.  T.  G.  C,  Sec.  1270. 

Sec  2375.    The  master  of  a  ship,  during  a  voyage,  is  Avthority 
a  general  agent  for  each  of  the  owners  of  the  cargo,  and  ^ownen 
has  authority  to  do  whatever  they  might  do  for  the  pres-  "'**'«•• 
ervatioD  of  their  respective  interests,  except  to  sell  or 
hypothecate  the  same. 

N.  Y.  C.  C,  Sec.  1271. 

Sxc.  2376.    The  master  of  a  ship  may  procure  all  its  power  to 

J  ,.  J   make  con- 

necessary  repairs  and  supplies,  may  engage  cargo  and   tracts. 

passengers  for  carriage,  and,  in  a  foreign  port,  may  enter 

into  a  charter  party  ;  and  his  contracts  for  these  purposes 

bind  the  owner  to  the  full  amount  of  the  value  of  the 

ship  and  freightage. 

N.  y.  C.  C,  Sec.  1272. 

8eo.  2377.  The  master  of  a  ship  may  hypothecate  the  power  t>. 
ship,  freightage  and  cargo,  in  the  cases  prescribed  by  the  ^^^^^^ 
chapters  on  Bottomry  aud  Bespondentia,  and  in  no  others. 

There  seems  to  be  no  precedent  or  usage  which  would 
justify  any  other  form  of  hypothecation  by  a  master. 

N.  Y.  C.  C,  Sec.  1273. 
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Maater'B 
power  toMll 
ship. 


Master's 

power  to  soil 
cargo. 


Seo.  2378.  When  a  ship,  whether  foreign  or  domestic, 
is  seriously  injured,  or  the  voyage  is  otherwise  broken 
up,  beyond  the  possibility  of  pursuing  it,  the  master,  in 
case  of  necessity,  may  sell  the  ship  without  instructions 
from  the  owners,  unless  by  the  earliest  use  of  ordinary 
means  of  communication  he  can  inform  the  owners,  and 
await  their  instructions. 

N.  Y.  C.  C.  S«o.  1274. 

Sec.  2879.  The  master  of  a  ship  may  sell  the  cargo,  if 
the  voyage  is  broken  up  beyond  the  possibility  of  pursuing 
it,  and  no  other  ship  can  be  obtained  to  carry  it  to  its  des- 
tiqation,  and  the  sale  is  otherwise  absolutely  necessaiy. 

N.  T.  C.  C,  Seo.  1276. 

Seo.  2380.  The  master  of  a  ship,  in  case  of  its  cap- 
ture, may  engage  to  pay  a  ransom  for  it,  in  money  or  in 
part  of  the  cargo,  and  his  engagement  will  bind  the  ship, 
freightage  and  cargo. 

N.  Y.  C.  C,  See.  1276. 

Seo.  2381.  The  power  of  the  master  of  a  ship  to  bind 
SSesmS^'  ^ts  owner,  or  the  owners  of  the  cargo,  ceases  upon  the 
tor's  power,  abandonment  of  the  ship  and  freightage  to  insurers. 

N.  Y.  C.  C,  Sec.  1277. 


Authority  to 
ransom  ship. 


Abandon. 


Peraonal  Ua- 
biUty  for 
contracts 
ooneeming 
the  ship. 


Uability  for 
acts  of  per- 
sons em- 
ployed vpon 
the  ship. 


Responsblll- 
ty  for  negU- 
gence  ot 
pilot. 


Seo.  2382.  Unless  otherwise  expressly  agreed,  or  un- 
less the  contracting  parties  give  exclusive  credit  to  the 
owner,  the  master  of  a  ship  is  personally  liable  upon  his 
contracts  relative  thereto,  even  when  the  owner  is  also 
liable. 

N.  Y.  C.  C,  Seo.  1278. 

Seo.  2883.  Tho  master  of  a  ship  is  liable  to  third  per- 
sons for  the  acts  or  negligence  of  persons  employed  in  its 
navigation,  whether  appointed  by  him  or  not,  to  the  same 
extent  as  the  owner  of  the  ship. 

N.  Y.  G.  C,  Seo.  1279. 

Seo.  2384.  The  owner  or  master  of  a  ship  is  not  re- 
sponsible for  the  negligence  of  a  pilot  whom  he  is  bound 
by  law  to  employ ;  but  if  he  is  allowed  an  option  between 
pilots,  some  of  whom  are  competent,  or  is  required  only 
to  pay  compensation  to  a  pilot,  whether  he  employs  him 
or  not,  he  is  so  responsible  to  third  persons. 

N.  Y.  C.  C,  Sec.  1280. 
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ARTICLE  IV. 

BHIPS'   MANAGERS. 

SicnoH  2388.  What  powers  maoager  has. 
2389.  What  powers  he  has  not. 

Sec.  2388.    A  Bhip's  manager  has  power  to  make  con-  whatpow. 
tracts  requisite  for  the  performance  of  his  daties  as  such;  2||jJ^™*°*««' 
to  enter  into  charier  parties,  or  make  contracts  for  car- 
riage; and  to  settle  for  freightage  and  adjust  averages. 

N.  Y.  C.  C,  Sec.  1281. 

Sec.  2889.     Without  special  authority,  a  ship's  man-  whatmw. 
ager  cannot  borrow  money,  or  give  up  the  lien  for  freight-  ^.  ^ 
age,  or  purchase  a  cargo,  or  bind  the  owners  of  the  ship 
to  an  insurance. 

N.  Y.  C,  C,  Sec.  1282. 


TITLE    X. 

PARTNERSHIP. 

Chaptbb  I.  PARTNERSHIP  IN  GENERAL. 
II.  GENERAL  PARTNERSHIP, 
in.  SPECIAL  PARTNERSHIP. 
IV.  MINING  PARTNERSHIP. 


CHAPTEE  I. 

PARTNERSHIP  IN   GENERAL. 

Abticlk   I.  What  Constitutes  a  Partkbrshtp. 
II.  Partnership  Propbrtt. 

III.  Mutual  Obligations  op  Partnbrs. 

IV.  Renunciation  op  Partnership. 


ARTICLE  L 
what  constitutes  a  partnership. 


Section  2305.  Partoership,  what. 

2396.  Ship  owneri. 

2397.  FormatioD  of  partnership. 
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Partnenhip,  Sbc.  2395.  PartDership  is  the  association  of  t^^o  or 
moro  persoDS,  for  the  purpose  of  carrying  on  basin eas 
together,  and  dividing  its  profits  between  them. 

N.  T.  C.  C,  Sec.  1283. 

Bhipownen.  Seo.  2896.  Part  owners  of  a  ship  do  not,  by  simply 
using  it  in  a  joint  enterprise,  become  partners  aa  to  the 
ship. 

K.  Y.  C.  C,  Seo.  1284. 


Vormatlon 
of  partner- 
■hip. 


Seo.  2397.  A  partnership  can  be  formed  only  by  the 
consent  of  all  the  parties  thereto,  and  therefore  no  new 
partner  can  be  admitted  into  a  partnership  without  the 
consent  of  every  existing  member  thereof. 

N.  T.  C.  C,  See.  1285. 


ARTICLE  II. 


PMtnership 

property, 

whet. 


PABTNBR8HIP  PBOPBRTT. 

BscTioH  2401.  Partaership  property,  what. 

2402.  Partners'  interest  in  partnership  property. 

2403^  Partners  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

2406.  Partner  may  require  application  of  partnership  propav^  to 

payment  of  debts. 
2400.  What  property  is  partnership  property  by  presunptioa. 

Sec.  2401.  The  property  of  a  partnership  consists  of 
all  that  is  contributed  to  the  common  stock  at  the  forma- 
tion of  the  partnership,  and  all  that  is  sabseqaently 
acquired  thereby. 

Code  Napoleon,  Art  18S9  ;  K.  T.  C.  C,  Sm.  128S  ;  a». 
oords  with  Dnprey  vs.  Leavenworth  (17  ObL,  MS) 
and  CoUnmb  vs.  Read  (24  K.  T.,  506). 

pertaen  in-      Seg.  2402.    The  interest  of  each  member  of  a  partner- 

tcrsft  In  _  ,  ,  •  A . 

pertnenhip    ship  extcuds  to  cverj  portion  of  Its  property.. 

property. 

N.  Y.  0.  C,  Sec.  1287;  Blacks.  Com.,  182 ;  Mabbvtt  vm. 

White,  12  K.  Y.,  442  ;  Story  on  Partn.,  See.  IS. 

Sbc.  2403.  In  the  absence  of  any  agreement  on  the 
subject,  the  shares  of  partners  in  the  profit  or  loss  of 
the  business  are  eqaal,  and  the  share  of  each  in  the  part- 
nership property  is  the  value  of  his  original  contribQtion, 
increased  or  diminished  by  his  share  of  profit  or  lose. 

K.  Y.  G.  C,  Bee.  1288. 


Fuinen 
'share  iu 
profits  and 

lOflMIB 
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« 

Sfo.  2404.    An  agroemeot  to  divide  tiie  profits  of  a  vrbendiri. 
basinesB  implies  an  agreement  for  a  corresponding  di-  impu«d 
vision   of   its   losses,   anless  it  is  otherwise  expressly 
stipulated. 

K.  T.  C.  C,  Seo.1289. 

NoTB. — ThU  MtllM  what  hu  been  heretofore  a  doubtful 
proposition. 

Skc.  2405.    Each  member  of  a  partnership  may  require  pvtneriuAy 

its  property  to  be  applied  to  the  discharge  of  its  debts,  pumtion^'f 

and  has  a  lien  upon  the  shares  of  the  other  partners  for  p^^S^  t? 

this  purpose,  and  for  the  payment  of  the  general  balance,  S^Str*^^^' 
if  any  due  to  him. 

ChAM  Ts.  Steel,  9  Oal.,  64 ;  ^  Burpee  tb.  Bnnii,  32  CaL, 
104 ;  Bnllook  ts.  Hubbard,  23  Cal.,  601 ;  Duryea  vs. 
Burt,  28  Oal.,  560;  N.  7.  0.  C,  See.  1290. 

8bo.  2406.  Property,  whether  real  or  personal,  ac-  what  prop, 
quired  with  partnership  funds,  is  presumed  to  be  part-  Jlmhi/^' 
nership  property.  ^SS^t^ 

N.  7.  C.  C  Seo.  1291 ;  Collumb  vs.  Read,  29  N.  7.,  505; 
Duprej  TS.  LeaTonwortb,  17  Gal.,  202. 


ARTICLK    III. 

VOTUAL  OBLIOinOlia  OF  PABTnRS. 

SicTioa  2410.  Partners  trustees  for  eaoh  other. 

2411.  Good  faith  to  be  obserTod  between  them. 

2412.  Mutual  liability  of  partners  to  aooount. 

2413.  No  compensation  for  serTioes  to  Arm. 

Sko.  2410.    The  relations  of  partners  aiie  confidential.  p«Hnen 
They  are  trustees  for  each  other  within  the  meaning  of  ewdi  other. 
Ohap.  I  of  the  Title  on  TruatSy  and  their  obligations  as 
Bu6h  trustees  are  defined  by  that  chapter. 

K.  7.  C.  C,  Sec.  1292. 

Sko.  2411.    In  all  proceedings  connected  with  the  for-  ooodiuuito 
nation,  conduct,  dissolution  and  liquidation  of  a  partner-  betiraeT*^ 
*hip,  every  partner  is  bound  to  act  in  the  highest  good  ^^*^' 
&ith  towards  his  copartners.    He  may  not  obtain  any 
Advantage  over  them  in  the  partnership  affairs  by  the 
slightest  misrepresentation,  concealment,  threat  or  ad- 
verse pressure  of  any  kind. 

N.  7..C.  C,  Seo.  1293. 


^ 
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Sec.  2412.  Each  member  of  a  partnership  mast  ae- 
connt  to  it  for  everything  that  he  receives  on  accoaot 
thereof,  and  is  entitled  to  reimbursement  therefrom  Lt 
everything  that  he  properly  expends  for  the  benefit 
thereof,  and  to  be  indemnified  thereby  for  all  losses  and 
risks  which  he  necessarily  incurs  on  its  behalf. 

N.  Y.  C.  C,  Sec.  1294. 

Seo.  2418.  A  partner  is  not  entitled  to  any  compenu- 
tion  for  services  rendered  by  him  to  the  partnership. 

N.  T.  C.  C,  Seo.  1295. 

,  Note. — An  agreement  may  be  made  for  «ompenjatioa  to 

be  paid  ^  member  of  tjie  partnership  for  hit  semeet,  bit 
without  sueh  ipeoial  agreement  be  ii  not  entitled  to  eos- 
pensatidni  hence  the  general  rale  ii  as  stated  in  the  text 


ARTICLE  IV. 


RBHUHCIATION   OF   PARTHER8HIP. 


Bennneia* 
tionofftiture 
profits  ftzon- 
eratssfrom 
liability. 


Effect  of  re- 
nondatlon. 


Sbotion  2417.  Renunciation  of  future  profits  exonerates  from  lisbillty. 
2418.  Effect  of  renunciation. 

Seo.  2417.  A  partner  may  exonerate  himself  from  all 
future  liability  to  a  third  person,  on  account  of  the  part- 
nership, by  renouncing,  in  good  faith,  all  y>articipation  in 
its  future  profits,  and  giving  notice  to  such  third  person, 
and  to  his  own  copartners,  that  he  has  made  such  renoD- 
elation  ;  and  that,  so  far  as  may  be  in  his  power,  he  dis- 
solves the  partnership  and  does  not  intend  to  be  liable 
on  account  thereof  for  the  future. 

N.  T.  C.  C,  See.  1296. 

Seo.  2418.  After  a  partner  has  given  notice  of  his  re- 
nunciation of  the  partnership  he  cannot  claim  any  of  its 
subsequent  profits,  and  his  copartners  may  proceed  to  dis- 
solve the  partnership. 

K.  T.  C.  C,  Seo.  1297. 


CIVIL  CODE.  420 

CHAPTEE  II. 

aiNSRAIi   PARTNERSHIP. 

Articli     L  What  is  a  Ginbral  Parthbrsbip. 

II.  PowBRS  AND  Authority  of  Partners. 

III.  Mutual  Obligations  of  Partners. 

IV.  LiABiLiTT  OF  Partners. 

V.  TSEMINATIOH  OF  PARTNERSHIP. 

VI.  Liquidation. 
VII.  Of  the  Use  of  Fictitious  Names. 


ARTICLE  I. 

WHAT  IS  A  OBNERAL  PARTNERSHIP. 

Sscnoir  2424.  General  partnership,  what. 

Sec.  2424.     Every  partDership  that  is  not  formed 'in   General 
accordaDce  with  the  law  concerDing  special  or  mining  what. 
partnerHhtps,  and  everj  special  or  mining  partnership,  so 
far  only  as  the  general  partners  are  concerned,  is  a  gen- 
eral partnership. 

K.  T.  C.  C,  See.  1208. 


ARTICLE   II. 

POWBBS  AND  AUTHORITY  OF  PARTNERS. 

Sbctioh  2428.  Power  of  minority  of  partners. 

2429.  Authority  of  indiridual  partner. 

2430.  What  anthority  partner  has  not. 

2481.  Partner's  aots  in  bad  faith,  when  ineffeotnal. 

Sec.  2428.  Unless  otherwise  expressly  stipulated,  the  Power  of 
decision  of  the  majority  of  the  members  of  a  general  part-  ^^n. 
nership  binds  it  in  the  conduct  of  its  business. 

N.  T.  0.  C,  Sec.  1299. 

Sec.   2429.     Every  general  partner  is  agent  for   the  Authority 
partnership  in  the  transaction  of  its  business,  and  has  partner, 
aathority  to  do  whatever  is  necessary  to  carry  on  such 
business  in  the  ordinary  manner,  and  for  this  purpose 
may  bind  bis  copartners  by  an  agreement  in  writing. 

N.  T.  0.  C,  Sec.  1300. 

Note. — ^The  authorities  eited  under  this  section  of  the 
New  Tork  GivU  Code  are  ainf(|e  in  tupport  of  this  rule« 
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Whittaii- 
thority  part- 
ner hat  not. 


Partner's 
acta  in  bad 
fidtb,  when 
ineffectnal. 


Sec.  2430.  A  partner,  as  such,  has  not  aothority  to 
do  any  of  the  following  acts,  unless  his  copartners  have 
wholly  abandoned  the  business  to  hiro,  or  are  incapable 
of  acting : 

1.  To  make  an  assignment  of  the  partnership  property, 
or  any  portion  thereof,  to  a  creditor,  or  to  a  third  per- 
son, in  trust  for  the  benefit  of  a  creditor  or  of  all  cred- 
itors. 

2.  To  dispose  of  the  good  will  of  the  business. 

3.  To  dispose  of  the  whole  of  the  partnership  property 
at  once,  unless  it  consists  entirely  of  merchandise. 

4.  To  do  any  act  which  would  make  it  impossible  to 
carry  on  the  ordinary  business  of  the  partnership;  or, 

5.  To  do  any  other  act  not  within  the  scope  of  the 
preceding  section. 

N.  T.  C.  C,  Bee.  1301. 

NoTB.— See  note  to  See.  1301  (N.  Y.  C.  C.)  for  anthoritieL 

Seo.  2431.  A  partner  is  not  bound  by  any  aet  of  a  co- 
partner, in  bad  faith  toward  him,  though  within  the  scope 
of  the  partner's  powers,  except  in  favor  of  persons  who 
have  in  good  faith  parted  with  value  in  reliance  upon 
such  act. 

N.  T.  C.  C,  See.  1302. 

Note. — If  a  ehoice  must  be  made  which  of  two  peitin 
must  luffer  by  the  bad  faith  of  a  person,  that  one  who,  hj 
asieoiation  with,  indorset  him,  ought  to  raffer. 


ARTICLE  in. 


XTTTUAL  OBLIOAnOHB  OF   PARtlTERS. 


Frofltsof 

iDdiTidiul 

pertner. 


SacnoM  2435.  Profits  of  indiridnal  partner. 

2436.  In  what  business  partner  may  not  engage. 

2437.  In  what  he  may  engage. 

2438.  Must  aocount  to  firm  for  profits. 

Sec.  2435.  All  profits  made  by  a  general  partner,  in 
the  course  of  any  business  usually  carried  on  by  tbe  part> 
nership,  belong  to  the  firm. 

N.  Y.  C.  C,  See.  1308. 

In  what  Sec  2436     A  general  partner  who  agrees  to  give  hia 

putnermay  persoual  attention  to  the  business  of  the  partnership, 

may  not  engage  in  any  business  which  gives  him  an  in- 
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terest  adverse  to  that  of  the  partnership,  or  which  pre- 
vents him  from  giving  to  sach  business  ail  the  attention 
which  woald  be  advuntageous  to  it. 

N.  Y.  C.  C,  Seo.  1304. 

Seo.  2137.     A  partner   may  engage  in   any  separate  in  what  b« 
badness,  except  as  otherwise  provided  by  the  last  two  °*^  •"•■•^ 
flections. 

N.  Y.  C.  C,  Sec.  1305. 

Sec.  2438.     A   general    partner    transacting    business  Mwtao- 
contrary  to  the  provisions  of  this  article  may  be   re-  ibr  profits, 
qurcd  i«y  any  copartner  to  account  to  the  partnership 
for  the  profits  of  such  business. 

N.  Y.  C.  C,  Seo.  1300. 


ARTICLE  IV. 

LIABILITT  OF  PARTITSRS. 

Sicnoir  3442.  Liabilitj  of  partners  to  third  personB. 

3443.  LiabUity  for  eaoh  other's  acts  as  agents. 

2444.  LiabUity  of  one  held  oat  as  partner. 

2445.  No  one  liable  as  partner  nnless  held  ont  as  such. 

Seo.  2442.    Every  general  partner  is  liable   to  third  uabtutyor 
persons  for  all  the  obligations  of  the  partnership,  jointly  turdpanoM 
with  his  copartners. 

K.  Y.  G.  C,  Seo.  1307. 

Sbo.  2443.    The  liability  of  general  partners  for  each  LtaMUtyibr 
other's  acts  is  defined  by  the  Title  on  Agency,  actsM 

sgeatt. 
N.  Y.  0.  C,  Seo.  1308. 

Sbo.  2444.     Any  one  permitting  himself  to  be  repre-  uabiiitTof 
Bented  as  a  partner^  general  or  special,  is  liable,  as  such,  Mpertnerr 
to  third  persons  to  whom  such  representation  is  commu- 
nicated, and  who,  on  the  faith  thereof,  give  credit  to  the 
partnership. 

K.  Y.  G.  0.,  Seo.  1300. 


Src.  2445.     No  one  is  liable  as  a  partner  who  is  not  Noonei 


I  liable 

inch  in  fact,  except  as  provided  in  the  last  section.  aniossheid 

*  '^  out  M  raoh. 

N.  Y.  0.  G.,  Sec.  1.310. 


NoTS. — See  note  to  this  section  in  the  Xew  York  Giril 
Code. 


n 
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ARTICLE   V. 

TBSXIXATIOH  OF  PABTNBRSHIP. 

Sbctioh  2449.  DnratioD  of  partnership. 

2460.  Total  dissolation  of  partnership. 

2451.  Partial  dissolntion. 

2452.  Partner  entitled  to  dissolation. 

2453.  Notice  of  termination. 

2454.  Notice  by  change  of  name. 


DnraUoDof        Sec,  2i49.    If  DO  term  is  prescribed  bj  agreement  for 
'**^*'*  ***  its  duration,  a  general  partnersbip  continues   until  dis- 
solved  by  a  partner  or  by  operation  of  law. 

N.  Y.  C.  C,  Sec.  1311. 

Total  diaso.        Sbo.  2450.     A  fiTeoeral  partnersbip  is  dissolved,  as  to  all 

lotion  of  err 

partnership,   the  partners — 

1.  By  lapse  of  tbe  time  prescribed  by  agreement  for 
its  duration. 

2.  By  the  expressed  will  of  any  partner,  if  there  ia  do 
such  agreement. 

8.  By  the  death  of  a  partner. 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  in- 
terest of  any  partner  in  the  partnership  property. 

5.  By  war,  or  the  prohibition  of  commercial  intercourse 
between  the  country  in  which  one  partner  resides,  and 
that  in  which  another  resides ;  or, 

6.  By  a  judgment  of  dissolution. 

N.  T.  C.  C,  Sec.  1812. 


Partial 
dissolution. 


Partner 
entitled  to 
dissolution. 


Sec  2451.  A  general  partnership  may  be  dissolved,  as 
to  himself  only,  by  the  expressed  will  of  any  partner, 
notwithstanding  his  agreement  for  its  continuance,  sab- 
ject  however  to  liability  to  his  copartners  for  any  damage 
caused  to  them  thereby,  unless  the  circumstances  are 
such  as  entitle  him  to  a  judgment  of  dissolution. 

N.  Y.  C.  C,  Sec.  1313. 

Sec.  2452.  A  general  partner  is  entitled  to  a  judgment 
of  dissolution — 

1.  When  he,  or  another  partner,  becomes  legally  inca- 
pable of  contracting. 

2.  When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of  se- 
rious misconduct ;  or, 
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inoes  of  the  partnership  cud  be  cam 
.nent  loss. 
,  C.  c,  Bm.  1314. 

liability  of  a  general  partner  for  t 
lers  coDtinoes,  even  after  a  diseolnti 
I,  in  favor  of  poraone  who  have  b 
given  credit  to  the  partnership  duri 

they  have  had  personal  notice  of  t 
I  favor  of  other  pereons  antil  Bnch  d 
dvertised  in  a  newspaper  pablisbed 
re  the  partnerehip,  at  the  time  Of 

place  of  bueineBB,  if  a  newspaper 
o  the  extent  in  either  case  to  whi 
with  value  in  good  faith,  and  in  the  I 
ler  is  still  a  member  of  the  firm. 
.  0.  C,  Sua.  131S. 

lange  of  the  partnership  name,  wbi 
le  withdrawal  of  a  partner,  is  sufflcit 
of  such  withdrawal  to  all  persona 
unicated;  bnt  a  change  in  thenar 
)taiD  snch  an  indication,  is  not  not 
of  any  partner. 
.aC.Sea.  13ie. 


ARTICLE  VI. 

LiqtiiDAtiaH. 

of  pattnen  tfUr  diaaiilattoD. 
Ijut  in  llquidatkin. 
>7  DDt  act  Id  liqnidstioD. 
of  partnen  in  liqaidatloD. 
wtoer  m»;  do  Id  liqaidatiDa. 

tr  the  dissolution  of  a  partnership,  1 
>rity  of  the  partners  are  -eucb  only 
this  article. 

.  C.  C,  Bm.  hit. 

■  member  of  a  general  partnership  m 
>f  its  affairs,  except  as  provided  by  1 
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Who  may 
not  act  in 
liquidation. 


Powenof 
partner!  in 
Uqvidatlon. 


Wlkat  part- 
ner mar  do 
in  liqnldn' 
tion. 


Sec.  2460.    If  the  liquidation  of  a  partnership  is  com- 
mitted, by  consent  of  all  the  partners,  to  one  or  more  of 
thera^  the  others  have  no  right  to  act  therein  ;  bnt  their 
acts  are  valid  in  favor  of  persons  parting  with  valae,  in 
good  faith,  upon  credit  thereof. 

N.  T.  C.  C,  S«o.  1S19. 

Sso.  2461.  A  partner  authorized  to  act  in  liquidation 
may  collect,  compromise-or  release  any  debts  dae  to  the 
partnership,  pay  or  compromise  any  claims  against  it, and 
dispose  of  the  partnership  property. 

N.  Y.  C.  C,  6«o.  1S20. 

Sso.  2462.  A  partner  authorized  to  act  in  liquidation 
may  enter,  in  the  name  of  the  firm,  into  any  obligation, 
by  way  of  satisfiaction  of  a  partnership  debt,  or  as  a  col- 
lateral security  therefor;  but  he  cannot  make,  draw  or 
indorse  any  other  obligation  in  its  name,  nor  revive  a  debt 
against  the  firm,  by  any  acknowledgment  or  part  pay-  ! 
ment,  within  the  provisions  of  the  Code  of  Civil  Pbo-  ! 
CEDURB  concerning  the  times  of  commencing  civil  actions. 

2f.  Y.  C.  C,  See.  1821. 


AHTICLE  VII. 


Vletitioaa 


OF  TU  USB  OF  Fxcnnous  vAim. 

Sbctiok  2466.  Fietitious  name* 

2467.  Stjlo  of  foreign  partnenhip. 

2468.  Continuation  of  style  of  firm  haying  foragn  bmiaeei 

tions. 

2469.  Certificates  stating  natfes,  etc.,  what  to  eoiitsJB«  aad  to  be^ 

filed  and  pubUshed. 

2470.  Register  of  such  firms  to  be  kept  by  County  CleilE. 

2471.  Certified  eopiei  of  register,  and  proof  of  paUiQatioa»  le  bi{ 

evidenee. 

Sec.  2466.  No  partnership  or  person  may  transaet 
business  by  a  fictitious  name,  or  in  the  name  of  a  persoa 
not  interested  in  such  business,  except  as  prescribed  in 
this  article. 

N.  Y.  C.C,  See.  1822. 


Style  of  Seo.  2467.    A  commercial  partnership,  established  and 

^SSSnhip.  transacting  business  in  a  place  without  the  United  StateSi 
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may  use  in  tbie  State  the  partDership  name 
there,  although  fictitious. 

H.  T.  C.  C,  8*c.  lBi3. 

Sro.  2468.  The  name  of  a  partnership,  wb 
business  relations  with  places  without  the  Un 
may  be  cODtlnned  in  use  by  the  persona  sncce 
business,  and  by  their  successors,  upOD  Gomj 
the  provisions  of  this  article,  and  with  the  coi 
persODs,  if  living,  whose  names  are  used. 
N.  T.  C.  C,  Sm.  1314. 

Sec.  2469.  On  every  change  of  the  perse 
ing  the  use  of  a  partnership  name,  under  the 
the  person  acquiring  the  right  to  nse  it  mu 
koknowledge  before  a  proper  officer  for  thai 
ceriificute,  staling  the  name  of  each  person 
der  such  name,  and  bis  place  of  residence,  ai 
the  same  with  the  Clerk  of  the  county  in  ' 
principal  place  of  business  is  sitnated,  and  ui 
Bach  certificate,  or  a  statement  containing  th 
thereof,  once  in  each  week  for  four  Buccessivi 
ginning  within  one  week  after  his  first  using 
in  a  newspaper  printed  in  the  connty,  or 
county  (if  none  is  printed  in  the  county),  in 
principal  place  of  buaiaesH  is  situated. 
V.  T.  C.  C,  Sao.  I3». 

Sic.  2470.  Every  County  Clerk  must  koej 
of  the  names  of  firms  and  persons  mentioned 
tificates  filed  with  him,  pursuant  to  the  last  se 
ing  in  alphabetical  order  the  name  of  every  st 
ship  and  of  each  partner  therein. 
N.  T.  c.  c  8m.  isse. 

Sxc.  2471.  Copies  of  the  entries  of  a  Conn 
herein  directed,  when  certified  by  him,  and 
publication,  as  herein  directed,  made  by  the  [ 
lisher  or  chief  clerk  of  a  newspaper,  are  presi 
dence  of  the  facts  therein  stated. 
».  y.  C.  C„  Bm.  13ST. 
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CHAPTER   III. 

SPECIAL  PAETNEB8HIP. 

Article      I.  Fobmation  op  P^RTirxitsHiP.  - 

II.  Powers,  Rights  avd  Duties  of  the  Pasthsks. 
III.  Liability  of  Partners. 
lY.  Alteratiom  abd  Dissolutioh  of  the  Parthbbsbip. 


ARTICLE  I. 


formation  of  partnership. 

Section  2477.  Formation  of  special  partnership, 

2478.  Of  what  to  oonsist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  reeorded.    False  statement. 

2481.  AfBdaylt  as  to  sums  oontribnted. 

2482.  No  partnership  until  oomplianoe. 

2483.  Certificate  to  be  published. 

2484.  Affidavit  of  publication  filed. 

2485.  Renewal  of  special  partnership. 

Formation         Sec.  2477.    A  Special  partnership  may  be  formed  bj 
iMurtnarship.  two  or  more  persons,  in  the  manner  and  with  the  effect 

prescribed  in  this  chapter,  for  the  transaction  of  any  ba- 

siness  except  banking  or  insurance. 

StaU.  1870,  123,  See.  1. 


Of  what  to 
oonslat. 


Certified 
statement. 


Sbo.  2478.  A  special  partnership  may  consist  of  one 
or  more  persons  called  general  partners,  and  one  or  more 
persons  called  special  partners. 

stats.  1870, 123,  Seo.  2. 

■ 

Sec  2479.  Persons  desirous  of  forming  a  special  part- 
nership must  severally  sign  a  certificate,  stating — 

1.  The  name  under  which  the  partnership  is  to  be  con* 
ducted. 

2.  The  general  nature  of  the  business  intended  to  be 
transacted. 

8.  The  names  of  all  the  partners,  and  their  residences, 
specifying  which  are  general  and  which  are  special  part- 
ners. 

4.  The  amount  of  capital  which  each  special  partner 
has  contributed  to  the  common  stock. 
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)  at  which  such  pattnerBbip  will   begin 

&ta.  1S70,  us,  Sm.  S. 

3rtificat«B  uoder  the  laet  eection  mnst  Aiknowi- 
1  by  all  the  partners,  before  some  officer  miocded. 
ake  acknowledgment  of  deeds,  one  to 
Clerk's  office  and  the  other  recorded 
the  Recorder  of  the  oonnty  in  which 
ice  of  baBineas  of  the  partnership  is  sitn- 
a  be  kept  for  that  pnrpose,  open  to  pnblio 
if  the  partnership  has  places  of  hnsinesB 
rent  counties,  ft  copy  of  the  certificate, 
Becorder  in  whose  office  it  is  recorded, 
the  Clerk's  office,  and  recorded,  in  like 
Bee  of  the  Recorder  in  every  snch  county.  ' 

ament  ie  made  in  any  snch  certificate,  all  FaiHiute- 
ireeted  in  the  partnership  are  liable,  as 
t,  for  all  the  engagements  thereof 

Ati.  18T0, 1S3,  Sm.  4. 

1  affidavit  of  each  of  the  partners,  stating  AOdiTitH 

pecified  in  the  certificate  of  the  partner.  iJiSSd?™" 

been  contributed  by  each  of  the  special 

}een  actually  and  in  good  faith  paid,  in 

jy  of  the  United  States,  mnst  be  filed  in 

rith  the  original  certificate. 

Ati.  ISTO,  113, 6».  &. 

o  special  partnership  is  formed  until  the  sofxtfi- 
e  last  five  sections  are  complied  with.  cam[duc«i. 

«t>.  I8T0, 133,  e«i.  e. 

be  certificate  mentioned  in  this  article,  or  camnoiMto 

s  substance,  must  be  published  in  a  news-  *"  i"'"'"*'"^ 

the  county  where  the  original  certificate 

o  newspaper  is  there  printed,  tbeo  in  a 

le  State,  nearest  thereto.    Such  publica- 

Je  once  a  week  for  four  successive  weeks, 

a  oue  week  from  the  time  of  filing  the 

}ase  snch  publication  is  not  so  made,  the 

t  be  deemed  (i^eneral. 

*U.  ISTO,  113,  Ste.  T. 

n  affidavit  of  the  making  of  the  publi-  iMdnTitof 
d  in  the  preceding  section,  made  by  the  S?*".**"" 
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printer,  publisher,  or  chief  clerk  of  the  newspaper  in  which 
snoh  publication  is  madci  may  be  filed  with  the  Connty 
Eecorder  with  whom  the  original  certificate  waa  filed,  and 
is  presumptive  evidence  of  the  &cts  therein  stated. 

State.  U70«  124,  Seo.  8. 

R«Dewaiof        Seo.  2485.    Evcry  renewal  or  eontlnnance  of  a  special 
PMtnewbip.   partnership  must  be  certified,  recorded,  verified  and  pub- 
lished in  the  same  manner  as  upon  its  original  foi 

Stats.  1870, 1S4,  Seo.  9. 


ARTICLE  n. 

'  POWERS,   RIGHTS   AHD   DUTIES  OF  THE  PABTHBRS. 

Section  2489.  Who  to  do  basiness. 

2490.  Special  partners  may  adylse. 

2491.  May  loan  money.    InsoWenoy. 

2492.  General  partners  may  sue  and  be  sned. 

2493.  Witbdrawal  of  capital. 

2494.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  void. 

Who  to  do         Seo.  2(89.    The  general  partners  only  have  aathority 

biuiinMS.  «        I         •  n  .1  t_  • 

to  transact  the  business  of  a  special  partnership. 

Stats.  1870,  124,  Sec.  10. 

Speciiapart.       Sko.  2490.     A  special  partner  may  at  all  tiraefl  invest!- 
advis"^^       gate  the  partnership  aifairs,  and  advise  his  partners,  or 
their  agents,  as  to  their  management. 

Stats.  1870, 124,  Sec.  11. 

May  loan  Ssc.  2491.    A  Special  partner  may  lend  money  to  the 

partnership,  or  advance  money  for  it,  and  take  from  it 
sejurity  therefor,  and  as  to  such  loans  or  advances  has 

iQioiTODcy.  the  same  rights  as  any  other  creditor;  but,  in  case  of 
the  insolvency  of  the  partnership,  all  other  claims  which 
he  may  have  against  it  must  be  postponed  until  all  other 
creditors  are  satisfied. 

StftU.  1870,  124,  Seo.  12. 

General  Seo.  2492.    In  all  matters  relating  to  a  special  partuer- 

may'aa^Mid  ship,  its  general  partners  may  sue  and  be  sued  alone,  in 
the  same  manner  as  if  there  were  no  special  partners. 

SUts.  1870,  124,  Sec.  18. 
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special  partner,  ander  any  pretence,  wiiiuinni 
'  part  of  the  capital  invested  by  him  in 
ring  its  ooDtinuaDce. 
.  1870,  I3i,  Sm.  u. 

ecial  partner  may  receive  auoh  lawful  istnt  ud 
iroportiOD  of  profita  as  may  be  agreed  '     * 

at  of  the  capital  ioveated  in  the  part- 

b3'  some  other  special  partner,  aod  is 
i  the  same  to  meet  sabsequent  losses. 

1870,  m,  6m.  is. 

ipecial  partner  withdraws  capital  from  lUHiiot 
to  the  provisions  of  this  article,  he  Sjtui?*''* 
geoeral  partner. 
,  ISTO,  114,  S«c.  16. 

y  transfer  of  the  property  of  a  special 
a  partner  therein,  made  after,  or  in 
he  insolvency  of  such  partnership  or 
It  to  give  a  preference  tt>  any  creditor 
p  or  partner  over  any  other  creditor 
p,  is  void  against  the  creditors  thereof; 
at  oonfeased,  lien  created  or  security 
ler  and  with  the  like  intent,  is  in  like 

18TD,  124,  Sm.  it. 


ARTICLE  III. 


r  of  partDsn. 

i«J  psiiDML 

f  for  aDlaltntiockl  aet. 

i;  qnution  aiutvnw  of  ipaoial  partDonhlp. 

general  partners  in  a  special  partner-  Luuuiror 
le  same  extent  as  partners  in  a  general  '*™™*" 

.  ISTO,  114,  Sm.  18. 

contribution  of  a  special  partner  to  oripteui 
irm,  and  the  increase  thereof,  is  liable  •*"■"• 
0  is  not  otherwise  liable  therefor,  ex- 
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1.  If  he  has  wilfully  made  or  permitted  a  false  or  ma- 
terially defective  statemeDt  in  the  certificate  of  the  part- 
nerdhip,  the  affidavit  filed  therewith,  or  the  published  an- 
nouncement thereof,  he  is  liable,  as  a  general  partner,  to 
all  creditors  of  the  firm. 

2.  If  he  has  wilfully  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  Art.  II  of  this  chapter,  he  is 
liable  in  like  manner;  or, 

3.  If  he  has  wilfully  joined  in,  or  assented  to,  an  act 
contrary  to  any  of  the  provisions  of  Art.  II.  of  this  chap- 
ter, he  is  liable  in  like  manner. 

State.  1870, 124,  Seo.  19. 

LiabUityfor       Seo.  2502.     When  a  Special  partner  has  unintentionally 
aiact.      '   done  any  of  the  acts  mentioned  in  the  last  section  he  is 
liable,  as  a  general  partner,  to  any  creditor  of  the  firm 
.  who  has  been  actually  misled  chereby  to  his  prejudice. 

Stats.  1S70, 125,  S«o.  20. 

Who  may  Seo.  2503.    One  who,  upon  makinsc  a  contract  with  a 

qaestion  »      r  r> 

existence  partnership,  accepts  from  or  gives  to  it  a  written  memo- 
partnentkip.  raudum  of  the  contract,  stating  that  the  partnership  is 
special,  and  giving  the  names  of  the  special  partners, 
cannot  afterwards  charge  the  persons  thus  named  as 
general  partners  upon  that  contract,  by  reason  of  an 
error  or  defect  in  the  proceedings  for  the  creation  of  the 
special  partnership,  prior  to  the  acceptance  of  the  memo- 
randum, if  an  effort  has  been  made  by  the  partners,  in 
good  faith,  to  form  a  special  partnership  in  the  manner 
required  by  Art.  I  of  this  chapter. 

Stats.  1870,  125,  Seo.  21. 


ARTICLE  IV. 

ALTERATION  AND  DISBOLUTIOIT. 

Section  2507.  When  special  partDerahip  beoomes  general. 

2508.  How  new  special  partners  may  be  admitted. 

2509.  Dissolation  of  special  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

whoDspe-         Seo.  2507.    A  special  partnership  becomes  general  if, 

ehipbecomM  withiu  tcu  days  after  any  partner  withdraws  from  it,  or 

generaj.        ^^^  ^^^  partner  is  received  into  it,  or  a  change  is  made 

in  the  nature  of  its  business  or  in  its  name,  a  certificate 
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erified  and  signed  by  one  or  more  ot 
.  filed  with  the  County  Clerk  aad  Be- 
<be  original  certificate  of  the  purtner- 
lotico  thereof  pa blished  as  is  provided 
ipter  for  the  publication  of  the  certifi- 

ISTO,  Hi,  Baa.  Si. 

special  partners  may  be  admitted  into   Bowonr 
pnpon  a  certificate,  statiDg  the  names,  d«ib»u 
itributions  to  the  common  stock  of 
crs,  signed  by  each  of  them,  and  by 
•8,  verified,  acknowledged  or  proved, 
>viBions  of  Art.  I  of  thid  chapter,  and 
ity  Clerk  and  Becorder  with  whom 
ate  of  the  partnership  was  filed. 
1670,  las.  Sbo.  S3. 

icial  partnership  is  subject  to  dissolu-  iHwiinthn 
nner  as  a  general  partnership,  except    ^utnuiUfi 
by  the  act  of  the  partners,  is  com- 
;bereof  has  been  filed  and  recorded  in  soiio*. 
nnty  Clerk  and  Eecorder  with  whom 
ite  was  recorded,  and  published  once 
ur  successive  weeks,  in  a  newspaper 
ity  where  the  partnership  has  a  place 

tSTO,  i:S,  Sec.  U. 

lame  of  a  special  partner  must  not  be  ihanuM 
le  of  partnership,  unless  it  be  accom-  pnADsraot 
■d"  Limited."  <mi.«^ 

STO,  12»,  Boa.  2b. 

-Thii  CDtlre  ehapler  iru  adopted  In  1870,  bj  oul 
re,  horn  tb»  New  York  CItiI  Code,  tdI.  2,  Tit.  Z, 
.  to  Mi,  uid  hag  onlf  beea  changed  in  langnaga 
l«d  into  article!. 


CHAPTER   17. 

VINQ   PARTNERSHIPS. 


^ 
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Speeial  min- 
ing partner- 
■hipii  formed 
aso  h«r 
q>ecia]  part* 
narahipa. 


Additional 
ataiement  in 
oartlflcate.k 


Ueetlngto 
levy  aaaesa- 
ments,  bow 
called  and 
hofw  proTtid 
to  be  ralid. 


HownoticaB 
aball  ba 
aenred  and 
proof  tbereof 
made. 


Sectiok  2517.  Meeting  to  lery  assessmeots,  how  called  and  how  proved  t» 

be  ralid. 

2518.  How  notioee  shall  be  served  and  proof  thereof  made. 

2519.  Aseessmenti  what  and  how  levied.    When  to  be  paid,  aad 

Bhares,  how  forfeited  and  to  whom. 

2520.  How,  on  what  notice,  and  by  whom  salet  to  be  made.    Deal 

made  and  what  it  is  proof  of. 

2521.  Aflsoasments  not  to  exceed  certain  amount.    Additional  a>- 

seatmenty  when  and  how  levied. 

Sec.  2516.  All  special  partnerships,  formed  for  the 
purpose  of  mining  within  this  State,  must  comply  with 
all  the  provisions  of  Art.  I,  Chap.  II,  of  this  Title,  in  the 
formation  of  such  copartnerships ;  when  so  formed  saeh 
special  partnerships  have  all  the  powers  and  rights  con- 
ferred, and  are  subject  to  all  the  duties  and  liabilities 
imposed  by  this  Title.  The  certificate  must,  in  addition 
to  the  requirements  of  Art.  I,  Chap.  Ill,  of  this  Title, 
contain  the  name  and  location  of  the  mine  or  mines  pro- 
posed to  be  worked  or  prospected. 

[New  section.] 

Seo.  2517.  Any  member  of  a  mining  partnership  mtj 
notify  the  other  members  thereof  of  his  purpose  to 
have  levied  against  all  the  owners,  an  assessment  where* 
with  to  prospect,  develop  or  work  their  mine,  designating 
in  the  notice  a  time  and  a  place,  within  the  county  where 
the  mine  is  situate,  for  a  meeting  to  be  held  therefor. 
Five  days  previous  to  the  day  on  which  the  meeting  is 
to  be  held,  the  notice  must  be  served  on  each  partner  re- 
siding in  this  State,  and  on  the  agent  (if  any  residing  io 
this  State)  of  any  partner  residing  out  of  the  State. 
Proof  of  service  npon  all  such  partners,  whether  a  ma- 
jority are  present  or  not^  makes  the  proceedings  in  levy- 
ing an  assessment  had  at  the  meeting  of  which  notice  is 
so  given,  valid  and  binding  on  all  the  members,  and  on 
their  shares  of  the  mine. 

SUtfl.  1866,  828,  Seo.  2. 

Seo.  2518.  All  notices  to  members,  required  under  this 
chapter,  must  be  served  as  follows  : 

1.  If  the  party  to  be  served  resides  in  the  county  where 
the  mine  is  located,  it  must  be  delivered  to  him  person- 
ally or  left  at  bis  place  of  residence. 

2.  If  the  party  resides  out  of  the  county  and  within  the 
State,  the  notice  must  be  sealed  in  an  envelop,  addressed 
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to  him  at  bis  known  or  last  place  of  residence,  pre-paid 
and  mailed  or  expressed;  service  is, complete  three  days 
after  depositing  it  in  the  Post-office  or  express. 

8.  If  the  party  is  out  of  the  State,  the  notice  must  be 
published  for  eight  successive  weeks  in  that  newspaper 
published  nearest  the  mine  of  the  partnership;  service  is 
complete  on  the  eighth  issue  of  the  paper  containing 
the  notice.  Proof  of  service  must  be  made  by  affidavit  to 
the  truth  of  the  return,  specifying  the  acts  constituting 
aarvice  by  the  person  serving,  mailing  or  publishing  it, 
attached  to  a  eopy  of  the  notice,  and  filed  with  the  mem- 
ber calling  the  meeting,  or  the  Secretary  of  the  partnership. 

Stotfl.  1800,  829,  Sec.  4. 

Sec.  2519.    At  such  meeting  a  majority  of  the  shares  AsMMment, 
present  may  levy  an  assessment  upon  all  the  owners,  pro-  howi»Ti«d. 
portional  to  their  respective  shares  or  interests  in   the 
mine,  and  fix  the  time — not  less  than  thirty  days — within 
which  the  assessment  must  be  paid,  either  in  money  or 
labor;  and  if  not  paid  within  the  time  specified,  the  de-    . 
lioquents  must  be  notified  of  the  amount  for  which  they 
are  delinquent,  in  the  same  manner  as  provided  in  the 
preceding  section.     If  the  member  delinquent  fails  to  dis-  when  to  be 
charge  the  assessment,  if  in  money,  or  commence  work,  SSarM|\ow 
if  it  is  a  labor  assessment,  for  ten  days  after  the  service  to  whom.^ 
of  notice  is  completed,  his  shares  or  interest  in  the  mine 
becomes  the  property  of  the  partners  who  are  not  delin- 
<llQeQt,  and  may  be  in  whole  or  in  part  sold  to  pay  the  de- 
linquent assessments,  with  costs  of  sale. 

SUt8.  1866,  828-9,  Sees.  2,  3,  5. 

Seo.  2520.    The  sales  mentioned  in  the  preceding  sec-  Howron 
tion  must  be  by  a  Sheriif,  Constable,  or  an  auctioneer,  at  I?d  b^**"^' 
the  mining  claim,  after  ten  days'  previous  notice,  given  To^m^, 
^7  posting  notices  containing  the  amount  of  the  delin- 
qoent  assessment,  the  shares  or  interest,  and  the  name  of 
tbe  owner  thereof  against  which  it  is  levied,  and  the 
time  and  place  of  sale,  in  three  public  places  within  the 
^ifltrict  where  the  mine  is  located.    The  sale  must  be  at 
poblic  auction.    The  person  paying  the  delinquent  assess- 
ment thereon  for  the  smallest  number  of  shares  or  feet 
of  the  delinquent  interest  becomes  the  purchaser.    The  i>6«dmad« 

-^      .  ,  -  .  and  wbat  It 

purcbaser  must  receive,  from  the  auctioneer  or  officer  u  proof  of. 
^lUng,  a  deed  to  the  feet  or  shares  sold,  conveying  the 
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AflMMIUeiltB 

not  to  exceed 

certain 

amennt. 


Additional 
iweMmentg, 
when  and 
how  levied. 


absolute  title  thereof.     The  deed  is  prima  facie  proof  that 
all  proceedings  in  making  the  sale  are  regular.  . 

SUt8.  18i6,  829-30,  Sec.  6. 

Seo.  2521.     When  the  by-laws  of  a  mining  partnership 
provide  what  amount  of  work  must  be  done  in  the  miiie» 
no  assessment  must  be  levied  exceeding  that  which  may 
be  necessary  to  pay  for  the  required  work,  nor  mast  an 
additional  assessment  be  levied  until  all  previoas  assess- 
ments have  been  paid  up,  or  all  powers  to  collect  the 
same  exhausted.    If  by-laws  provide  a  different  method 
for  levying  assessments  than  that  hereinbefore  provided 
(except  as  to  service  of  notices),  it  must  be  pursued. 
Assessments  may  be  levied  from  time  to  time,  as  the 
same  may  be  required,  in  the  manner  herein  provided; 
the  member  calling  therefor  in  no  case  to  be  one  who,  at 
the  time,  is  delinquent. 

Stilts.  1866,  828,  Seo.  2. 
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INSURANCE   IN   GENERAL. 
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II.  What  hat  br  Ihsvrbd. 

III.  Parties. 

IV.  Ihbdrable  Ihterbst. 
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VII.  Warraittibs. 
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IX.  Loss. 

X.  Notice  of  Loss. 
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ARTICLE  L 


ce  is  a  contract  whereby  one  an-  inn 
r  another  against  loss,  damage  or 
an  unknown  or  coutiDgeDt  event. 

C,  9«e.  1357. 


ARTICLE   II. 


o  tfaii  ohapUi. 

contingent    or    unknown     event,  wintcrwi 
ire,  which   may  damnify  a   person  ^nd 
3     interest,    or   create    a   liability  *'^^^' 
B   insured   against,   snbject  to  the 
apter. 
C,  Sw.  isas. 

eceding  section  does  not  anthoriae  lonnnco 
Q^ainst  the  drawing  of  any  lottery,  lonen  prii 
cbanoe  or  ticket  in  a  lottery  draw-  ™"  "^ 

rt  IV,  Sac.  37;  Bt*U.  18«I,  329,  S«b.  3. 

>st  usnal  kinds  of  insurance  are : 


ds  of  insurance  are  subject  to  the  j 
pter.  , 

C,  8m.  I3S0. 
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ARTICLE  nX. 


DeslgiiKtloii 
of  piuiiei. 


Who  111*9 
insure. 


^  PARTIK8  TO  THB  COHTRACT 

SicnoK  2688.  Designation  of  parties. 

2539.  Who  may  iniare. 

2540.  Who  may  be  iDBored. 

2541.  AsBignment  to  mortgagee  of  thing  insured. 

2542.  New  contract  between  insurer  and  assignee. 

8eo.  2588.    The  person  who  undertakes  to  indemnii 
another,  by  a  contract  of  insurance,  is  called  the  inearer,! 
and  the  person  indemnified  is  called  the  insured. 

K.  T.  C.  C,  Sec.  1861. 

Seo.  2539.   Any  one  capable  of  making  a  contract  may 
be  an  insurer,  subject  to  the  restrictions  imposed  by  spe-j 
cial  statutes  upon  foreign  corporations,  non-residents  and 
others. 

N.  T.  C.  C,  Sec.  1362. 


insured. 


wbomay  !>•      Skc.  2540.    Any  one  except  a  public  enemy  may  be 
insured. 

N.  T.  C.  C,  Sec.  1368. 


Asrignment 
tomortgitgee 
of  thing 
insured. 


New  ooB* 
tnet  betw*n 
insurer  and 
assignee. 


Seo.  2541.  Where  a  mortgagor  of  property  effects  in- 
surance in  his  own  name,  providing  that  the  loss  shall  be 
payable  to  the  mortgagee,  or  assigns  a  policy  of  insnr- 
ance  to  the  mortgagee,  the  insurance  is  deemed  to  be 
upon  the  interest  of  the  mortgagor,  who  does  not  cease 
to  be  a  party  to  the  original  contract,  and  any  act  of  bis 
which  would  otherwise  avoid  the  insurance  will  have  tbe 
same  effect,  although  the  property  is  in  the  hands  of  tbe 
mortgagee. 

N.  T.  0.  C,  Sec.  1864 ;  BergMi  tb.  BnUders'  Jamnan 
Co.,  28  Cal.,  541. 

Sec  2542.  If  an  insurer  assents  to  the  transfer  of  as 
insurance  from  a  mortgagor  to  a  mortgagee,  and,  at  tbe 
time  of  his  assent,  imposes  further  obligations  on  the  as- 
signee, making  a  new  contract  with  him,  the  acts  of  tbe 
mortgagor  cannot  affect  his  rights. 

N.  T.  C.  C,  Sec.  1366. 
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ARTICLE   IT. 


tbla  iotcTest,  whit. 

it  of  earrisr  or  daporitsry. 


.r«  oF  islemt  In  praperty. 
JIM  withoDt  tdtsmt,  lllsgBl. 
intnrut  mngt  eiUt. 
of  tnoitin. 
hr  kfler  1dm. 

Bon  ID  lb*  DH*  of  taranl  nilijaoU  in  ana  polioy. 
•  of  the  doth  of  th<  inaanr. 
cua  of  tnnifar  batwMn  oo-HnuU. 

cry  intorest  in  property,  or  any  relation  tmnbi* 
ty  in  respect  thereof,  of  such  a  natare  whu.   ' 
ed  peril  might  directly  damnify  the  in- 
ible  interest. 
£.  c.  c.  Boo.  13M. 

insarable  interest  in  property  may  con-  inwbdiuj 

interest, 
intereat  founded  on  an  existing  inter- 

oy,  coupled  with  an  existing  interest  in 
the  expectancy  arises. 
T.  C.  C,  Soo.  1SST. 

larrier  or  depositary  of  any  kind  has  an   inUMtot 

,  in  a  thing  held  by  bim  as  saob,  to  the  i^i^. 

e. 

T.  C.  C,  8m.  13S8. 


nere  contingent  or  expectant  interest  in   ui 
nded  on  an  actual  right  to  the  thing,   ~ 
d  contract  for  it,  is  not  insurable. 
Y.  c.  0.,  Sm.  iss». 


a  measare  of  an  insarable  interest  in   umnnet 
extent  to  which  the  insared  might  be   rmfntj" 
or  injury  thereof, 
r.  c.  C,  8m.  ItTO. 
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Imraraooe 
without 
interest, 
iUeffil. 


When  inter- 
est must 
exist. 


Effect  of 
tranafer. 


Tnuisfer 
after  lofls. 


Exception 
in  the  case 
of  eereral 
snldecta  in 
one  policy. 


In  ease  of 
the  death  of 
the  insurer. 


In  the  case 
of  transfer 
between 
CO- tenants. 


Sec.  2551.  The  sole  object  of  insaranco  is  the  indora- 
Dity  of  the  iDSored,  and  if  he  has  no  insurable  interest 
the  contract  is  void. 

N.  Y.  C.  C,  Sec.  1371. 

Seo.  2552.  An  interest  insured  must  exist  when  the 
insurance  takes  effect,  and  when  the  loss  occurs,  but  need 
not  exist  in  the  meantime. 

N.  T.  C.  C,  Sec.  1372. 

Sec.  2553  Blxcept  in  the  cases  specified  in  the  next 
four  sections^  and  in  the  cases  of  life,  accident  and  health 
insurance,  a  change  of  interest  in  any  part  of  a  thing  in- 
sured, unaccompanied  by  a  corresponding  change  of 
interest  in  the  insurance,  suspends  the  insurance  to  ao 
equivalent  extent,  until  the  interest  in  the  thing  and  the 
interest  in  the  insurance  are  vested  in  tjiesame  person. 

N.  Y.  C.  C,  Sec.  1373. 

Seo.  2554.  A  change  of  interest  in  a  thing  insured, 
after  the  occurrence  of  an  injury  which  results  in  a  loss, 
does  not  affect  the  right  of  the  insured  to  indemnity  for 
the  loss. 

N.  Y.  C.  C,  Sec.  1374. 

Sec.  2555.  A  change  of  interest  in  one  or  more  of  sev- 
eral distinct  things,  separately  insured  by  one  poHej, 
does  not  avoid  the  insurance  as  to  the  others. 

N.  Y.  C.  C,  Sec.  1376. 

Seo.  2556.  A  change  of  interest,  by  will  or  successioD, 
on  the  death  of  the  insured,  does  not  avoid  an  insurance; 
and  his  interest  in  the  insurance  passes  to  the  person 
taking  his  interest  in  the  thing  insured. 

N.  Y.  0.  C,  Sec.  1876. 

Seo.  2557.  A  transfer  of  interest  by  one  of  several 
partners,  joint  owners,  or  owners  in  common,  who  are 
jointly  insured,  to  the  others,  does  not  avoid  an  insurance, 
even  though  it  has  been  agreed  that  the  insurance  shall 
cease  upon  an  alienation  of  the  thing  insured. 

N.  Y.  0.  C,  Sec.  1377. 
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ARTICLE  V. 


COHCBALVBXT  AHD  BSPBS8I1ITAT10HB. 


Sscnoji  2561. 
2562. 
2663. 
2564. 
2565. 
2566. 
2567. 
2568. 
2569. 
2570. 
2571. 
2572. 
2573. 
2574. 
2575. 
2576. 
2577. 
2578. 
2579. 
2580. 
2581. 
2582. 


Conoealmeol,  what. 

Effect  of  eoDoealment. 

What  muat  be  dUcloied. 

If  atten  whieh  need  not  be  oommnnioated  withont  inquiry. 

Test  of  materiality. 

Matten  which  each  ia  bound  to  know. 

Waiver  uf  eommnnioation. 

Interest  of  insured. 

Frandnlent  warranty. 

Matters  of  opinion. 

Representation,  what. 

When  made. 

How  interpreted. 

Representation  as  to  fatnre. 

How  may  affect  policy. 

When  may  be  withdrawn. 

Time  intended  by  representation. 

Representing  information. 

Falsity. 

Effect  of  falsity. 

Materiality. 

Applioation  of  proTisions  of  this  artiele. 


Sbo.  2561.  A  Deglect  to  commnnicate  that  which  a 
party  knows,  and  ought  to  communicate,  is  called  a  con- 
cealment. 

N.  Y.  C.  0.»  See.  1878. 

Sbo.  2562.  A  concealment,  whether  intentional  or  nn- 
intentional,  entitles  the  injured  party  to  rescind  a  con- 
tract of  insurance. 

N.  T.  C.  C,  See.  1379. 

Sso.  2563.  Each  party  to  a  contract  of  insurance  mnst 
eommunicate  to  the  other,  in  good  faith,  all  facts  within 
his  knowledge  which  are,  or  which  he  believes  to  be  ma- 
terial to  the  contract,  and  which  the  other  has  not  the 
means  of  ascertaining,  and  as  to  which  he  makes  no  war- 
ranty. 

N.  T.  C.  C,  Seo.  1380. 

Nora. — The  New  Tork  Code  Commissioners  say : 

"  This  appears  to  be  the  mie  in  regard  to  fire  insnranoe 
(Gates  YS.  Madison  Connty  Ins.  Co.,  6  N.  T.,  469,  476). 
Though  a  fuller  disclosnre  is  required  in  marine  insnranee 
(see  the  chapter  thereon),  it  depends  not  on  a  differenee  of 
principle,  but  of  the  extent  of  whioh  the  insurer  may  be 
deemed  cognisant  of  the  faet." 

57 
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Matten 
which  BMd 
not  be  com- 
municated 
without 
isquiry. 


Test  of 
materiality* 


Matten 
which  each 
is  boand  to 
kaow. 


Waiver  of 

oommanica* 

tlon. 


Interest  of 
inrared. 


Frandnlent 
warranty. 


Seo.  2564.  Neither  party  to  a  contract  of  iosnrance  is 
bound  to  commanicate  informaiion  of  the  matters  follow- 
ing, except  in  answer  to  the* inquiries  of  the  other: 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the 
other  ought  to  know,  and  of  which  the  former  has  no 
reason  to  suppose  him  ignorant. 

8.  Those  of  which  the  other  waives  communication. 

4.  Those  which  prove  or  tend  to  prove  the  existence  of 
a  risk  excluded  by  a  warranty,  and  which  are  not  other- 
wise material ;  and, 

5*.  Those  which  relate  to  a  risk  excepted  from  the 
policy,  and  which  are  not  otherwise  material. 

N.  Y.  C.  C,  Sec.  1381 ;  2  Doer  Inf.,  552;  577»  See.  IS; 
579,  Sec.  16. 

Sec.  2565.  Materiality  is  to  be  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable  infla- 
ence  of  the  facts  upon  the  party  to  whom  the  commoni- 
cation  is  due,  in  forming  his  estimate  of  the  disadvao- 
tages  of  the  proposed  contract,  or  in  making  his  inqoi- 
ries. 

N.  T.  0.  C,  See.  1382 ;  2  Baer  Ins.,  382-408. 

Seo.  2566.  Each  party  to  a  contract  of  insurance  ia 
bound  to  know  all  the  general  causes  which  are  open  to 
his  inquiry,  equally  with  that  of  the  other,  and  which 
may  affect  either  the  political  or  material  perils  contem- 
plated ;  and  all  general  usages  of  trade. 

N.  T.  C.  C,  Sec.  1383;  2  Duer  Ins.,  560. 

Sec.  2567.  The  right  to  information  of  material  fae(8 
may  be  waived,  eithiar  by  the  terms  of  insurance  or  by 
neglect  to  make  inquiries  as  to  such  facts,  where  they 
are  distinctly  implied  in  other  facts  of  which  information 
is  communicated. 

N.  Y.  G.  C,  See.  1384. 

Sko.  2568.  Information  of  the  nature  or  amount  of 
the  intei^est  of  one  insured  need  not  be  communicated 
unless  in  answer  to  an  inquiry,  except  as  prescribed  by 
Sec.  2587. 

N.  T.  G.  C.|  See.  1385. 

Sec  2569.    An  intentional  and  fraudulent  omission,  on 
the  part  of  one  insured,  to  communicate  information  of 
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matters  proviDg  or  tending  to  prove  the  falsity  of  a  war- 
ranty, entitles  the  insurer  to  rescind. 

N.  T.  0.  C„  Seo.  1380  ;  2  Duer  Ins.,  435,  573. 

Sec.  2570.    Neither  party  to  a  contract  of  insaranoe  is  Httton  of 

■^        •'  ,  opinion. 

bound  to  communicate,  even  upon  inquiry,  information  of 
his  own  judgment  upon  the  matters  in  question. 

N.  Y.  C.  C,  See.  1387;  2  Duer  Ins.,  583. 

Sec-   2571.    A  representation  may  be  oral  or  written.      R«pre«enta- 

^  "^  tloa,  what. 

N.  Y.  C.  C,  Soc.  1388. 

Sec.  2572.    A  representation  may  be  made  at  the  same  whonm«d«. 
time  nvith  issuing  the  policy,  or  before  it. 

N.  Y.  C.  C,  Sec.  1389— modified. 

Sec  2573.    The  language  of  a  representation  is  to  be  How  inter. 
interpreted  by  the  same  rules  as  the  language  of  con- 
tracts in  general. 

N.  Y.  C.  C,  Seo.  1390. 

Seo.  2574.    A  representation  as  to  the  future  is  to  be  Repreeente. 
deemed  a  promise,  unless  it  appears  that  it  was  merely  a  f Jt^.  ^ 
statement  of  belief  or  expectation. 

N.  Y.  C.  C,  Sec.  1391 ;  2  Doer  Ins.,  664. 

Sec.  2575.    A  representation   cannot    be    allowed  to  How  mar 

■m » ^%  ...  M.  effect  poUcy. 

qualiij  an  express  provision  in  a  contract  of  insurance; 
bat  i1>  may  qualify  an  implied  warranty. 

N.  Y.  C.  C,  Sec.  1392;  2  Duer  Ins.,  671. 

Seo.  2576.    A  representation  may  be  altered  or  with-  wben  may 
dra^wn   before  the  insurance  is  effected,  but  not  after-  drawn.' 

K.  Y.  C.  C,  Seo.  1393 ;  2  Daer  Ins.,  679. 

Sec  2577.    The  completion  of  the  contract  of  insur-  Timeintend- 

•         .  %  .   1  .  «  ed  by  repre- 

ance  is  the  time  to  which  a  representation  must  be  pre-  lentation. 
samed  to  refer. 

N.  Y.  C.  0.,  Seo.  1894 ;  2  Daer  Ins.,  679. 

Seo.  2578.    When  a  person  insured  has  no  personal  Bepreeent. 
kno'^nrledge  of  a  fact,  he  may  nevertheless  repeat  informa-  tion. 
tton  which  he  has  upon  the  subject,  and  which  he  believes 
to  be  true,  with  the  explanation  that  he  does  so  on  the 
information  of  others,  or  he  may  submit  the  information, 
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in  its  whole  extent,  to  the  insurer  3  and  in  neither  caae  is] 
he  responsible  for  its  truth,  unless  it  proceeds  from  an 
agent  of  the  insured  whose  duty  it  is  to  give  the  intelli- 
gence. 

N.  T.  G.  0.,  Sea.  1395  ,*  2  I>aer  Ins.,  705-705. 

Sbo.  2579.  A  representation  is  to  be  deemed  fUse 
when  the  facts  fail  to  correspond  with  its  assertions  or 
stipulations. 

N.  T.  C.  C,  Sec.  1390. 

Seo.  2580.  If  a  representation  is  false  in  a  material 
poiQt,  whether  affirmative  or  promissory,  the  injared 
party  is  entitled  to  rescind  the  contract  from  the  time 
when  the  representation  becomes  false. 

N.  Y.  G.  C,  Seo.  1397;  2  Dner  Ina.,  680,  74»-769;  i  id., 
687. 


Mftteriaiitj.        Seo.  2581.    The  materiality  of  a  representation  is  deter* 
mined  by  the  same  rule  as  the  materiality  of  a  concealment. 

N.  T.  C.  C.,  Seo.  1398. 


Xffeotof 

auty. 


AppUcatfon 
orproridoiui 


Sbo.  2582.    The  provisions  of  this  article  apply  aa  well 
oTtLsartioiil  to  a  modification  of  a  contract  of  insurance  as  to  its  orig* 
inal  formation. 

N.  Y.  G.  G.,  See.  1399. 


ARTICLE  VI. 

TBI   POLICT. 

SBonox  2686.  Poliey,  what. 

2587.  What  mvst  he  tpecified  in  a  polio j. 

2688.  Whose  interest  Is  oorered. 

2689.  Insurance  hy  agent  or  trustee. 

2690.  Insurance  by  part  owner. 

2691.  General  tonus. 
2592.  Suooessive  owners. 

2693.  Transfer  of  the  thing  insured. 
269i.  Open  and  valued  polieies. 
2696.  Open  policy,  what. 

2696.  Valued  policy,  what. 

2697.  Running  policy,  what. 

2698.  Bffeot  of  receipt 

2699.  Agreement  not  to  transfer. 

Pdicj.what.       Seg.  2586.    The  wriltcn  instrument,  in  whicb  E  coDlrtci 
of  insurance  is  set  forth,  is  called  a  policy  of  insaraoce. 

N.  T.  G.  0,,  See.  1400. 
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Sec.  2587.    A  policy  of  insaranoe  must  specify —  wiiatmvat 

1.  The  parties  between  whom  the  contract  is  made.  inapouoy. 

2.  The  rate  of  premiam. 

3.  The  property  or  life  insured. 

4.  The  interest  of  the  insared  in  property  insured,  if 
he  is  not  the  absolute  owner  thereof. 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  con- 
Unoe. 

Mr.  Duer  NoommendB  its  introdaotion  from  the  French 
Iaw  into  Qun,  »ad  the  Commissioners  think  the  recommend- 
ation %  good  one  (see  2  Dner  Ins.»  468.) 

N.  Y.  C.  C,  Seo.  1401. 

Sec.  2588.    When  the  name  of  the  person  intended  to  whote 
be  insured  is  specified  in  a  policy,  it  can  be  applied  only  M^ed. 
to  his  own  proper  interest. 

N.  T.  C.  C,  Seo.  1402. 

Sec.  2589.    When  an  insurance  is  made  by  an  agent  or  mmranee 
trastee,  the  fact  that  his  principal  or  beneficiary  is  the  tnwS^^^ 
person  really  insured  may  be  indicated  by  describing  him 
M  agent  or  trustee,  or  by  other  general  words  in  the 
policy. 

N.  T.  C.  C,  Seo.  1403. 

Seo.  2590.    To  render  an  insurance,  effected  by  one  insnnuieehy 
partner,  or  part  owner,  applicable  to  the  interest  of  his  '*^  ^^•'' 
copartners,  or  of  other  part  owners,  it  is  necessary  that 
the  terms  of  the  policy  should  be  such  as  are  applicable 
to  the  joint  or  common  interest. 

N.  Y.  C.  C,  Sec.  1404  ;  8  Kent  Com.,  258. 

Sec.  2591.    When  the  description  of  the  insured  in  a  General 
policy  is  so  general  that  it  may  comprehend  any  person 
or  auy  class  of  persons,  he  only  can  claim  the  benefit  of  the 
policy  who  can  show  that  it  was  intended  to  include  him. 

N.  Y.  C.  C,  Sec.  1405. 

Sec  2592.    A  policy  may  be  so  framed  that  it  will  sncoesBtre 

inare  to  the  benefit  of  whomsoever,  during  the  continn-  ^'^•"' 

tnce  of  the  risk,  may  become  the  owner  of  the  interest  in-  > 
•ored. 

N.  Y.  C.  C,  Sec.  1406. 

Sso.  2598.    The  mere  transfer  of  a  thing  insared  does  Traniftror 
not  transfer  the  policy,  but  suspends  it  until  the  same  ^^^'^ 
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▼uned 

policiM. 
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persoD  becomes  the  owner  of  both  the  policy  and  the  thing 
ioBored. 

N.  Y.  0.  C,  Sec  1407. 

Sso.  2594.    A  policy  is  either  open  or  valued. 

N.  Y.  C.  C,  Sm.  Ii08. 


omdpou<7,  Seo.  2595.  An  open  policy  in  one  in  which  the  valae 
of  the  thing  insured  is  not  agreed  upon,  but  is  left  to  be 
ascertained  in  case  of  loss. 

N.  Y.  0.  C,  8«o.  1409  ;  3  Kent  Com.,  272. 

Yained  Seo.  2596.    A  valucd  policy  is  one  which  expresses  on 

poUcy,what.   .^^  ^^^^  ^^  agreement  that  the  thing  insured  shall  be 

valued  at  a  specified  sum. 

N.  Y.  C.  C,  Seo.  1410. 

Running  Seo.  2597.    A  running  policy  is  one  which  contemplates 

poucj.what.  gn^Qessive  insurances,  and  which  provides  that  the  object 

of  the  policy  may  he  from  time  to  time  defined,  especially 

as  to  the  subjects  of  insurance,  by  additional  statements 

or  indorsements. 

N.  Y.  C.  C,  Seo.  1411. 


Effect  of 
reeoipt. 


Agi'oeuiont 
not  to 
timnsler. 


Seo.  2598.  An  acknowledgment  in  a  policy  of  the  re- 
ceipt of  premium  is  conclusive  evidence  of  its  payment, 
so  far  as  to  make  the  policy  binding,  notwithstanding  any 
stipulation  therein  that  it  shall  not  be  binding  until  the 
preofium  is  ai^tually  paid. 

N.  Y.  C.  C,  Seo.  1412. 

Seo.  2599.  An  agreement  made  before  a  loss,  not  to 
transfer  the  claim  of  a  person  insured  against  theinsorer, 
after  the  loss  has  happened,  is  void. 

N.  Y.  0.  C,  Seo.  1418. 


ARTICLE   Vir. 


WARRAMTIBS. 

Section  2603.  Warranty,  express  or  implied. 
2604.  Form. 
2606.  Warranty  mast  be  in  policy. 

2606.  Pasty  present  and  ftitare  warrartiei^ 

2607.  Warranty  as  to  past  or  present. 

2608.  Warranty  as  to  the  fatare. 

2609.  Performanoe  excused. 
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Sbctioji  2610.  What  aoto  sToid  the  policy. 

2611.  Policy  may  proride  for  avoidance. 

2612.  Breach  withoat  fVaad. 

Sso.  2608.    A  warranty  is  either  express  or  implied.       warranty, 

"  *  *  express  or 

N.  Y.  C.  C,  Sec.  1414.  impUed. 

Sko.  2604.    No  particular  form  of  words  is  necessary  Form. 
to  create  a  warranty. 

N.  Y.  C.  C,  Sec.  1415. 

Sxc.  2605.    Every  express  warranty,  made  at  or  before  warranty 

...  ,  .1.1  1.  maatbein 

tne  execution  of  a  policy,. must  be  contained  in  the  policy  poucy. 
Itself^  and  another  instrument,  whether  upon  the  same 
paper  or  not,  cannot  be  referred  to  as  making  a  part  of  the        ^ 
policy  for  this  purpose,  even  by  agreement  of  the  parties. 

N.  Y.  C.  C,  Sec.  1416. 

Sko.  2606.    A  warranty  may  relate  to  the  past,  the  Past.present 
present,  the  future,  or  to  any  or  all  of  these.  ^^^nSe«. 

N.  Y.  C.  C,  See.  1417. 

Sko.  2607.    A  statement  in  a  policy,  of  a  matter  relat-  wanaaty  m 
ing  to  the  person  or  thing  insured,  or  to  the  risk,  as  a  piSmu 
fact,  is  an  express  warranty  thereof. 

N.  Y.  C.  C,  See.  1418. 

Sso.  2608.    A  statement  in  a  policy,  which  imports  warranty 
that  it  is  intended  to  do  or  not  to  do  a  thing  which  mate*  foture.^ 
rially  affects  the  risk,  is  a  warranty  that  such  act  or 
omission  shall  take  place. 

N.  Y.  C.  C.»  Sec.  1419 ;  6  Daer  Ins.,  587. 

$B0.  2609.    When,  before  the  time  arrives  for  the  per-  performance 
fbrmance  of  a  warranty  relating  to  the  future,  a  loss  in- 
sured against  happens,  or  performance  becomes  unlawful 
or  impossible,  the  omission  to  fulfil  the  warranty  does  not 
avoid  the  policy. 

N.  Y.  C.  C,  Sec.  1420. 

8£C.  2610.    The  violation  of  a  material  warranty,  or  what  acts 
other. material  provision  of  a  policy,  on  the  part  of  either  ^ucy 
party  thereto,  entitles  the  other  to  rescind. 

N.  Y.  C.  C,  Sec.  1421. 

Seo.  2611.    A  policy  may  declare  that  a  violation  of  poUcymay 
specified  provisions  thereof  shall  avoid  it;  otherwise  the  S^^id^ce! 
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BrtAch 

witkoirt 

fraod. 


breach  of  an  immaterial  provision  does  not  avoid  the 

policy. 

N.  T.  0.  0.,  S«o.  1422. 

Sec.  2612.  A  breach  of  warranty,  withoat  fl-aad, 
merely  exonerates  an  insurer  from  the  time  that  it 
ocoars;  or,  where  it  is  broken  in  its  inception,  pre- 
vents the  policy  from  attaching  to  the  risk. 

N.  T.  C.  C,  6eo.  1423;  2  Duor  Ins.,  436. 


ARTICLE  VIII. 


r 


Baton  of 


WboiMno 
allowdd. 


Itotanfcr 
frMkl. 


PRBHIUX. 

Sbctioit  2616.  When  preminm  U  earned. 

2617.  Return  of  premiam. 

2618.  When  none  Allowed. 

2619.  Retarn  for  fraud. 

2620.  Over-insurance  by  sereral  insorerB. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

Sxo.  2616.  An  insurer  is  entitled  to  payment  of  the 
premium,  as  soon  as  the  thing  insured  is  exposed  to  the 
peril  insured  against. 

N.  T.  C.  C,  Seo.  1424. 

Seo.  2617.  A  person  insured  is  entitled  to  a  return  of 
premium  paid,  or  a  ratable  proportion  thereof,  if  no  part 
of  his  interest  in  the  thing  insured  Is  exposed  to  any  of 
the  perils  insured  against;  or,  where  the  insuranee  is 
made  for  a  definite  period  of  time,  if  it  is  not  exposed  to 
such  peril  for  the  whole  of  that  time. 

N.  T.  0.  C,  See.  1425. 

Seo.  2618.  If  a  peril  insured  against  has  existed,  and 
the  insurer  has  been  liable,  for  any  period,  however  short, 
the  insured  is  not  entitled  to  a  return  of  premium,  bo  fiar 
as  that  particular  risk  is  concerned,  unless  the  insurance 
was  for  a  definite  period  of  time,  in  which  case  he  is  en- 
titled to  a  proportionate  return  under  the  preceding 
section. 

N.  T.  C.  0.,  Seo.  1427. 

Seo.  2619.  A  person  insured  is  entitled  to  a  return  of 
the  premium  when  the  contract  is  voidable,  on  account 
of  the  fraud  or  misrepresentation  of  the  insurer,  or  on 
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a4SCoaiit  of  facts,  of  the  existenco  of  which  the  insured 
y^WLB  i|;ooraDt  without  his  fault;  or  when,  by  any  default 
of  the  insured  other  than  actual  fraud,  the  insurer  never 
iccurred  any  liability  under  the  policy. 

N.  Y.  C.  C,  Seo.  H26. 

Sso.  2620.    In  case  of  an  over-insurance  by  several  in-  orer.inrar- 
aurerSy  the  insured  is  entitled  to  a  ratable  return  of  the  tl^wl 
premiam,  proportioned  to  the  amount  by  which  the  ag-      "'^' 
gre^ate  sum  insured  in  all  the  policies  exceeds  the  insura- 
ble value  of  the  thing  at  risk. 

N.  Y.  G.  Cv  8eo.  1428. 

Sko.  2621.     When  an  over-insurance  is  effected  by  sim-  OnMbatkni 
nltaneous  policies,  the  insurers  contribute  to  the  premium 
to  be  returned,  in  proportion  to  the  amount  insured  by 
their  respective  policies. 

K.  Y.  C.  C,  Seo.  1429. 

Sko.  2622.     When  an  over-insurance  is  effected  by  sue-  Proportion. 
cessive  policies,  those  only  contribute  to  a  return  of  the  button. 
premiam  who  are  exonerated  by  prior  insurances  from 
the  liability  assumed  by  them,  and  in  proportion  as  the 
sam  for  which  the  premium  was  paid  exceeds  the  amount  - 
for  ^which,  on  account  of  prior  insurance,  they  could  be 
made  liable. 

N.  Y.  C.  C,  See.  1430. 


ARTICLE  IX. 

L088. 

Bbctiox  2626.  Perils,  remote  and  proximate. 

2627.  Lou  inearred  in  resoae  from  periL 

2628.  Excepted  perils. 

2629.  Negligenoe  and  fraud. 

Sko.  2626.    An  insurer  is  liable  for  a  loss  of  which  a  perib, 
peril  insured  against  was  the  proximate  cause ;  although  ^^JS!^ 
a  peril  not  contemplated  by  the  contract  may  have  been 
a  remote  cause  of  the  loss ;  but  he  is  not  liable  for  a  loss 
of  'which  the  peril  insured  against  was  only  a  remote 
cause. 

N.  Y.  C.  C,  Seo.  1481. 
58 
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Seo.  2627.  Ad  insurer  is  liable  where  the  thing  insured 
is  rescued  from  a  peril  insured  against,  that  would  other- 
wise have  caused  a  loss,  if  in  the  course  of  such  rescue 
the  thing  is  exposed  to  a  peril,  not  insured  against,  which 
permanently  deprives  the  insured  of  its  possession,  in 
whole  or  in  part;  or  where  a  loss  is  caused  by  efforts  to 
rescue  the  thing  insured  from  a  peril  insured  against. 

N.  T.  C.  C,  Seo.  1482. 

Sec.  2628.  Where  a  peril  is  specially  excepted  in  a 
contract  of  insurance,  a  loss,  which  would  not  have  oc- 
curred but  for  such  peril,  is  thereby  excepted  3  although 
the  immediate  cause  of  the  loss  was  a  peril  ^vbich  was 
not  excepted. 

N.  T.  0.  C,  Seo.  1483 ;  1  Dver,  871. 

Seo.  2629.  An  insurer  is  not  liable  for  a  loss  caused  by 
the  wilful  act  of  the  insured;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  nor  by  fraud  or  negli- 
gence on  the  part  of  his  agents  or  others. 

N.  Y.  0.  C,  See.  1484. 


ARTICLE   X. 


Notice  of 


Prdlmlnary 
proofli* 


NOTICK  OF  LOBS. 

Section  2633.  NoUoe  of  loss. 

2634.  Preliminary  proofs. 

2635.  Waivers  of  defects  in  notice,  ete. 

2636.  Waiver  uf  delay. 

2637.  Certificate,  when  dispensed  with. 

Seo.  2638.  In  case  of  loss,  an  insurer  is  exonerated,  if 
notice  thereof  is  not  given  to  him  by  some  person  insured, 
or  entitled  to  the  benefit  of  an  insurance,  without  un- 
necessary delay. 

N.  Y.  C.  C,  Sec.  1436. 

Sec  2634.  When  preliminary  proof  of  loss  is  required 
by  a  policy,  the  insured  is  not  bound  to  give  such  proof 
as  would  be  necessary  in  a  Court  of  justice  -,  bat  it  is  sof- 
ficient  for  him  to  give  the  best  evidence  which  he  has  in 
his  power  at  the  time. 

N.  T.  C.  C,  See.  f436. 


CIVIL  CODE.  459 

Sec  2635.    All  defects  id  a  notice  of  loss,  or  in  prelim-  waiT«raof 
inary    proof  thereof,  which  the  insured  might  remedy,  notice,  •te. 
and   ivhich  the  insurer  omits  to  specify  to  him,  without 
annecessary  delay,  as  grounds  of  objection,  are  waived. 

N.  T.  C.  C,  S^o.  1437. 

8ko.  2636.    Delay  in  the  presentation  to  an  insurer  of  waiTerof 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act  of 
his,  or  if  he  omits  to  make  objection  promptly  and  spe- ' 
clfically  upon  that  ground. 

N.  Y.  C.  C,  Seo.  1438. 

Sec.  2637.  If  a  policy  requires,  by  way  of  preliminary  certiflcato, 
proof  of  loss,  the  certificate  or  testimony  of  a  person  other  ^^  with. 
tban  the  insured,  it  is  sufficient  for  the  insured  to  use 
reasonable  diligence  to  procure  it,  and  in  case  of  the  refusal 
of  saoh  person  to  give  it,  then  to  furnish  reasonable  evi- 
dence to  the  insurer  that  such  refusal  was  not  induced  by 
any  jost  grounds  of  disbelief  in  the  facts  necessary  to  be 
certified. 

N.  T.  C.  C,  Seo.  1439. 


ARTICLE  XL 

DOVBLI  nrSUBAHCX. 

Sbctioh  2641.  Doable  insarance. 

2642.  Contribution  in  case  of  double  insoranoe. 

Sec.  2641.    A  double  insurance  exists  where  the  same  Double 
person  is  insured  by  several  insurers  separately  in  respect 
to  tbe  same  subject  and  interest. 

K.  Y.  C.  C^  Seo.  1440. 

Sko.  2642.    In  case  of  double  insurance,  the  insured  oontribntioD 
may  claim  payment  of  a  loss  from  any  one  of  the  insur-  double 
orB,  who,  on  paying  it,  may  require  the  others  to  contrib-  *"■'*'"*•' 
uto  ratably  thereto. 

N.  T.  C.  C,  Seo.  1441;  Ang.  Ins.»  22;  3  Kent  Com.,  280. 
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ARTIGLB  Xn. 

BB-imiUBAIICB. 

Bkctiob  2646.  Re-innintfiee,  what. 

2647.  Diaoloaures  required. 

2648.  Re-inraraDoe  presumed  ta  be  againit  liabilitj. 

2649.  Original  insured  has  no  interest. 

Be-insur.  Sso.  2646.    A  contraot  of  re-insurance  is  one  by  which 

an  insurer  procures  a  third  person  to  insure  him  against 
loss  or  liability  by  reason  of  such  original  insurance. 

N.  T.  G.  C,  See.  1442. 

M«s>«»f«»  Sko.  2647.  Where  an  insurer  obtains  re-insurance,  he 
must  communicate  all  the  representations  of  the  origioal 
insured,  and  also  all  the  knowledge  and  information  he 
possesses,  whether  previously  or  subsequently  acquired, 
which  is  material  to  the  risk. 

N.  Y.  C.  C.»  See.  1443 ;  2  Dner  Ins.,  429. 

Be-iusnr.  Sxo.  2648.    A  rc-iusurance  is  presumed  to  be  a  contract 

sameSto'be    of  indemnity  against  liability,  and  not  merely  agaiDSt 
Uairiutj.       damage. 

N.  T.  C.  C,  See.  1444  j  Ang.  Ins.,  138. 

origiiiai  Seo.  2649.    The  original  insured  has  no  interest  in  a 

iniored  has 

no  interest,    contract  of  rc-insurancc. 

N.  T.  C.  C,  See.  1446.  ^ 


CHAPTBB  II. 

MARINS  INSURANCE. 


Non.— We  repeat  that  "  rules  respeeting  nariae 
anoe  which  are  but  appUeations  of  the  prineiples  ef  iBlt^ 
national  law  to  this  sulject  are  not  embraeed  in  theie  fn^ 
Tisions,  as  they  are  not  within  the  scope  of  a  mnaieip'I 
statute." 

Abtiole   I.  Dnnimioir  of  MAUna  ImvBAiroB. 
IL  Ihburabls  Imtbbeit. 

III.   COHOBALMBHT. 
rV.  RnPRBBEllTATIOirS. 
y.  IXPLIUD  WARUAlimi.  ' 

VI.  Thb  Votaob,  AMD  DnyiATtoii. 
VIL  Loss. 
VIII.  Abamdohiibiit. 

IX.  MbABUBB  of  iMDBMBITr 


J 
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ARTICLB  I. 
DBriNinoif  or  xabihb  iRSunAiroi. 
Sicnoa  2665.  Marine  insoranoe,  what. 

Sec.  2655.     Marine  insaranoe  is  an  insarance  against  Marine 
riaks  connected  with  navigation,  to  which  a  ship,  cargo,  what, 
freightage,  profits,  or  other  insurable  interest  in  movable 
property,  may  be  exposed  during  a  certain  voyage  or  a 
fixed  period  of  time. 

N.  Y.  G.  C,  See.  1446;  3  Kent  Com.,  203. 


ARTICLB  II. 

I58UBABLa  IXTKRVST. 

SscnoH  2669.  Insurable  interest  in  a  ship. 

2660.  Interest  reduced  bj  bottomry. 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2663.  Interest  in  ezpeoted  freightage,  what. 

2664.  Insurable Jnterest  in  profits. 

2665.  Insurable  interest  of  charterer. 

Seo.  2659.  The  owner  of  a  ship  has  in  all  cases  an  in-  inmiabie 
sarable  interest  in  it,  even  when  it  has  been  chartered  by  S^^p.^'" 
one  who  covenants  to  pay  him  its  value  in  case  of  loss. 

N.  T.  C.  C,  Sec.  1447. 

Seo.  2660.    The  insurable  interest  of  the  owner  of  a  intetMt 
ship  hypothecated  by  bottomry  is  only  the  excess  of  its  bottomry^ 
value  over  the  amount  secured  by  bottomry. 

N.  Y.  0.  C,  See.  1448. 

Sko  2661.    Freightage,  in  the  sense  of  a  policy  of  ma-  rrdgfauge 
fine  insurance,  signifies  all  the   benefit  derived  by  the  ^ 
owDer,  either  from  the  chartering  of  the  ship  or  its  em- 
ployment for  the  carriage  of  his  own  goods  or  those  of 
others. 

The  word  "  freightage  "  is  used  throughont  this  Code, 
instead  of  "freight,''  to  signify  the  hire  of  a  carrier,  for  the 
obvions  reason  that  the  latter  word  properly  means  the  thing 
carried.  The  word  "  freightage " .  is  given  in  Webster's, 
Worcester's  and  Bonvier's  Dictionaries,  in  the  sense  in 
which  it  is  here  used. 

N.  T.  0.  C,  Seo.  1440. 

Sec.  2662.    The  owner  of  a  ship  has  an  insurable  inter-  xxpeeted 
08t  ID  expected  freightage  which  he  would  have  certainly 
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Interort  In 
expected 
freightage, 
what. 


Insurable 
interest  In 
profits. 


Inrarable 
interest  of 
charterer. 


earned    bat   for    the    iDtervention   of  a    peril    iosured 
againfit.  \ 

N.  T.  0.  C,  S«o.  1450. 

Sec.  2663.  The  interest  mentioned  in  the  last  section 
exists,  in  the  ease  of  a  charter  party,  when  the  ship  has 
broken  ground  on  the  chartered  voyage;  and,  if  a  price 
is  to  be  paid  for  the  carriage  of  goods,  when  they  are 
actually  on  board,  or  there  is  some  contract  for  pnttlng 
thoni  on  board,  and  both  ship  and  goods  are  ready  for 
the  specified  voyage. 

N.  Y.  C.  C,  Sec  1451. 

Sec.  2664.  One  who  has  an  interest  in  the  thing  from 
which  profits  are  expected  to  proceed,  has  an  iosarable 
interest  in  the  profits. 

N.  Y.  C.  C,  Sec.  1452. 

Sec.  2665.  The  charterer  of  a  ship  has  an  insarable 
interest  in  it,  to  the  extent  that  he  is  liable  to  be  dam- 
nified  by  its  loss. 

N.  Y.  C.  C,  Seo.  1453. 


ARTICLE  III. 


Information 

mnstbeooin* 

mnnicated. 


CONCKALXKVT. 

Sbctior  2660.  Infonnation  most  be  oommnnieAted. 

2670.  Material  information. 

2671.  Presvmption  of  knowledge  of  lo88. 

2672.  Concealments  which  only  affect  the  risk  in  quMtion. 

• 

Seo.  2669.  In  marine  insurance  each  party  is  bonnd  to 
commanicate,  in  addition  to  what  is  required  by  See. 
2568,  all  the  information  which  he  possesses,  material  to 
the  risk,  except  such  as  is  mentioned  in  Sec.  2564,  and  to 
state  the  exact  and  whole  truth  in  relation  to  all  matters 
that  he  represents,  or  upon  inquiry  assumes  to  disclose. 

N.  Y.  C.  C,  Sec  1454;  2  Doer  Ins.,  881,  388;  Ang. 
200. 


Material 
information. 


Seo.  2670.  In  marine  insurance,  information  of  the 
belief  or  expectation  of  a  third  person,  in  reference  to  a 
material  fact,  is  material. 

K.  Y.  C.  C,  See.  1455  ,*  3  Dner  Ins.,  888. 
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Sec.  2671.    A  person  insared  by  a  contract  of  marine  PremmptioD 
iDBarance  is  presamed  to  have  had  knowledge,  at  the  ofioM. 
time  of  insaring,  of  a  prior  loss,  if  the  information  might 
possibly  have  reached  him  in  the  usual  mode  of  transmis- 
sion, and  at  the  usual  rate  of  communication. 

This  IB  the  rule  which  prevails  in  continental  Europe ; 
and  its  adoption  here  is  recommended  by  Mr.  Dner  (2  Duer 
Ins.,  433). 

N.  y.  C.  C,  See.  1456. 

Sec.  2672.     A  concealment  in  a  marine  insurance,  in  Conceal- 

meats  which 

respect  to  any  of  the  following  matters,  does  not  vitiate  onij  affect 
tbe  entire  contract,  but  merely  exonerates  the  insurer  quostiun. 
from  a  loss  resulting  from  the  risk  concealed  : 

1.  The  national  character  of  the  insured. 

2.  The  liability  of  the  thing  insured  to  capture  and 
detention. 

3.  The  liability  to  seizure  from  breach  of  foreign  laws 
of  trade. 

4.  The  want  of  necessary  documents;  and, 

5.  The  use  of  false  and  simulated  papers. 

N.  Y.  C.  C,  See.  1457. 


ARTICLE  IV. 


RVPRE8KHTATI0N8. 


BicnoH  2576.  Bffect  of  intentional  faliity. 

2577.  Reprei«ntatiuik  of  expectation. 

Sec.  2676.    If  a  representation,  by  a  person  insured  by  mfect  of 
a  contract  of  marine  insurance,  is  intentionally  false  in  au^. 
any  respect,  whether  material  or  immaterial,  the  insurer 
may  rescind  the  entire  contract. 

N.  T.  G.  C,  See.  1458. 


Sec.  2677.  The  eventual  falsity  of  a  representation  as  Represento- 
to  expectation  does  not,  in  the  absence  of  fraud,  avoid  a  ezp«ctotion. 
contract  of  insurance. 

N.  T.  C.  0.,  Seo.  1459. 
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ARTICLE   V. 

IVPLIBD  WABRAHTIES. 

Skction  2681.  Warranty  of  Maworthinees. 

2682.  Seaworthiness,  what. 

2683.  At  what  time  seaworthioeH  must  exist 
268i.  What  things  are  required  to  oonstitnte  aeaworthini 
2086.  Different  degrees  of  seaworthiness  at  different  stages  of  Ihs 

Toyage. 
2086.  Unseaworthiness  dnring  the  Tojage. 

2687.  Seaworthiness  for  purposes  of  insorance  on  cargo. 

2688.  l^eatral  papers. 

Warranty  of  Sec.  2681.  In  every  marine  insurance  upon  ship  or 
freightage,  or  upon  anything  belonging  to  the  shipowner, 
unless  made  for  a  specified  length  of  time,  a  warranty  is 
implied  that  the  ship  shall  be  seaworthy. 

K.  T.  C.  C,  Sec.  1460. 


Warranty ' 
leaworthi- 


Scaworthl* 
neis,  what. 


Sso.  2682.  A  ship  is  seaworthy,  when  reasonably  fit  to 
perform  the  services,  and  to  encounter  the  ordinary  perils 
of  the  voyage,  contemplated  by  the  parties  to  the  policy. 

N.  Y.  C.  C,  Sec.  1461. 

At  what  Sso.  2683.    An  implied  warranty  of  seaworthiness  is 

time  soawor*  t»*«i./»i         •.♦  .  «         •  *»i. 

thincMmtut  Complied  with  if  the  ship  is  seaworthy  at  the  time  of  tbe 
commencement  of  the  risk. 

N.  Y.  C.  C,  See.  1462. 

What  things  Seo.  2684.  A  Warranty  of  seaworthiness  extends  not 
to  oonstitata  Only  to  the  condition  of  the  structure  of  the  ship  itself, 
ness.  but  requires  that  it  be  properly  laden,  and  provided  with 

a  competent  master,  a  sufficient  number  of  competODt 
officers  and  seamen,  and  the  requisite  appurtenances  and 
equipments,  such  as  ballast,  cables  and  anchors,  cordsge 
and  sails,  food,  water,  fuel  and  lights,  and  other  necessary 
or  proper  stores  and  implements  for  the  voyage. 

N.  Y.  0.  0.,  Sec.  1403. 


JM^ren*  Seo.  2685.    Where  different  portions  of  the  voyage, 

dsgrees  of  ' 

■^^orthu     contemplated  by  a  policy,  differ  in  respect  to  the  things 
ferentstagee  requisite  to  make  the  ship  seaworthy  therefor,  a  warranty 

of  tne  Tova 

ege.  of  seaworthiness  is  complied  with,  if,  at  the  commence- 

ment of  each  portion,  the  ship  is  seaworthy  with  refer- 
ence to  that  portion. 

N.  Y.  C.  C,  See.  1464. 


CIVIL  CODE. 

a  ahip  becomes  nnseawortby  during  ui 
an  inBurance  relates,  an  anreaaona-  la 
g  the  defect  exonerates  the  inaarer 
iiy  loaa  arising  therefrom. 

.  C,  See.  1485. 

Sbc.  2687.     A  ship  which  is  seaworthy  for  the  purpose  ts* 
of  an  insurance   npon   the  ship,  may,  nevertheless,  by  pu 
reason  of  being  unfitted  to  receive  the  cargo,  be  uneea-  on 
worthy  for  the  purpose  of  insurance  upon  the  cargo. 
H.Y.  C.  C,  See.  H«8;  I  Pbil.  In>.,  Sue.  723. 

Sia  2688.     Where  the   nationality  or  nentrality  of  a  hi 
ibip  or  cargo  is  expressly  warranted,  it  is  implied  that 
Ibeship  will  carry  the  requisite  documents  to  show  such 
ility  or  neutrality,  and  that  it  will  not  cary  any 
jDts  which  cast  reasonable  suspicion  thereon. 
».  T.  C.  C.Beo.  I«B7. 


ARTICLE  VI. 


I  itii.  Toyogs  ininna,  how  dctansiDed. 
2B03.  CouTM  of  laEliag,  how  determlntd. 
3894.  DiTiation,  what. 
See&.  Wben  proper. 
!A9fi.  Wh«D  improper- 
3987-  DvTuUiiin  eiuoentUa  tbe  iDsarcr.      • 

2692.  When  the  voyage  contemplated  by  a  policy  «, 
ribed  by  the  places  of  beginning  and  ending,  the   |£ 

insured  is  one  which  conforms  to  tbe  course  of 
fixed  by  mercantile  usage  between  those  places. 
N.  Y.  C.  C,  8m.  1488. 

2693.  If  tbe  course  of  sailing  is  not  fixed  by  mer-  co 
nsage,  the  voyage  insured  by  a  policy  is  the  way   «« 
n  the  places  specified,  which,  to  a  master  of  ordi- 
[ill  and  discretion,  would  seem  tho  most  natural, 
lod  advantageous. 

K.  Y.  C.  C,  Bee.  1480. 

3691.    Deviation  is  a  departure  from  the  course  of  m 
'age  insured,  mentioned  in  tbe  last  two  sections,   "'' 
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When 
proper. 


When 
improper. 


CIVIL  CODE. 

or  an  unreasonable  delay  in  pursuing  the  vo^-agej  or  the 
commencement  of  an  entirely  different  voyage. 

N.  Y.  C.  C,  Sec.  1470. 

Sec.  2695.     A  deviation  is  proper — 

1.  When  caused  by  ciponmstances  over  which  neither 
the  master  nor  the  owner  of  the  ship  has  any  control. 

2.  When  necessary  to  comply  with  a  warranty,  or  to 
avoid  a  peril,  whether  insured  against  or  not. 

3  When  made  in  good  faith,  and  upon  reasonable 
grounds  of  belief  in  its  necessity  to  avoid  a  peril ;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saving 
human  life,  or  relieving  another  vessel  in  distress. 

N.  7.  C.  C,  Sec.  1471;  3  Kent  Com.,  323. 

Sec.  2696.  Every  deviation,  not  specified  in  the  last 
section,  is  improper. 

N.  Y.  C.  C,  Sec.  1472. 


Deviation 
exonerates 
the  insurer. 


Sec  2697.  An  insurer  is  not  liable  for  any  loss  hap- 
pening to  a  thing  insurei  subsequently  to  an  improper 
deviation. 

N.  Y.  C.  C,  Sec.  1473. 


ARTICLE  YII. 


Total  and 
partial  loss. 


Partial  loss. 


L08B. 

# 
Section  2701.  Total  and  partial  loss. 

2702.  Partial  loes. 

2703.  Actual  and  eoDstruotive  total  loss. 

2704.  Actual  total  loss,  what 

2705.  Constrnctiye  total  loss. 

2706.  Presumed  actual  loss. 

2707.  Insurance  on  cargo,  etc.,  when  royago  is  broken  up. 

2708.  Cost  of  reshipment,  etc. 

2709.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  iusurance  of  profits. 

27 1 1 .  A  verage  loss. 

2712.  Insuranbe  against  total  loss. 

Sec  2701.  A  loss  may  be  either  total  or  partial. 

N.  Y.  C.  C,  Sec.  1474. 

Sec.  2702.     Every  loss  which  is  not  total  is  partial. 

N.  Y.  C.  C,  Sec.  1475;  Bon^ier's  Law  Diet,  Xom- 
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0S9  may  be  either  actual  or  con-   Actaniuui 


,1  total  losB  ia  cauBed  by —  Anou  i<ii»i 

I  of  the  thing  insured. 

,ng  by  sinking,  or  by  being  broken 

6  tiling  which  renders  it  valaeless 
rposes  for  which  ho  held  itj  or, 
:hich  entirely  deprives  the  owner 
e  port  of  destination,  of  the  thing 

,  Sao.  1«7T. 

active  total  loss  is  one  which  gives  ciwtmetiT, 
ght  to  abandon,  under  Hoc.  2T17.       ""  '"'' 
„  e«e.  1478. 

II  lose  may  be  preeumed  from  the  pnnmHd 
ship  withoDt  being  heard  of;  and  " 

icb  is  safficieot  to  raise  this  pro- 
le  circDmstances  of  the  case. 

.,  8m.  147». 

ship  is  prevented,  at  an  interme-  innnuce 
iting  the  voyage,  the  master  muet  X^i^n 

procnre,  in  the  same  or  a  contigu-  b^JIfnop. 

for  the  pnrpose  of  conveying  the 
n;  and  the  liability  of  a  marine 
nee  after  they  are  thus  reshipped. 
.,  Bm.  U80. 

ion  to  the  liability  mentioned  in  cottot 
ine  insurer  is  bound  for  damages,   ™.  *°"°' 
ing,    storage,    reahipment,    extra 
Lher  expenses  incurred    in    saving 
ant  to  the  last  section,  up  to  the 

.,Bee.  I48I. 

actual  total  loss  a  person  insured  when  In- 
without  notice  of  abandonment.  "uiiedta 
,,  Bm.  14M.  PV""- 
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Ibandon- 
meiit  of 

i^oods  on 
DBorance 
of  profltfl. 


Seo.  2710.  Where  profits  are  inBored,  but  the 
are  not  insured,  a  marine  insurer  is  not  liable  for  a  corf 
structive  total  loss  unless  the  insured  offers  to  abandoJ 
the  goods. 

N.  Y.  C.  C,  Sec.  1483. 


ATerageioM..  Seo.  2711.  Where  it  has  been  agreed  that  an  iDSoraDet; 
upon  a  particular  thing  or  class  of  things  shall  be  free: 
trom  particular  average,  a  marine  insurer  is  not  liable  for 
any  loss,  not  depriving  the  insured  of  the  possession,  al 
the  port  of  destination,  of  the  whole  of  sach  thing,  or 
class  of  things,  even  though  it  becomes  entirely  wortblen,: 

N.  Y.  C.  C,  See.  1484. 


IiMnranc* 
agafnst  totol 

lO0B. 


Sec.  2712.    An  insurance  confined  in  terms  to  a  total, 
loss,  does  not  cover  a  constructive  total  loss,  but  covers; 
any  loss  which  necessarily  results  in  depriving  the  insared 
oi  the  possession,  at  the  port  of  destination,  of  the  entire 
thing  insured,  and  also  a  general  average  loss. 

N.  Y.  C.  C,  See.  1485. 


ARTICLB  VIII. 


ABARDOXMKKT. 


Sbctior  2710. 
2717. 
2718. 
2719. 
2720. 
2721. 
2722. 
272.3. 
2724. 
2726. 
272fl. 
2727. 
2728. 
2729. 
2730. 
2731. 
2732. 


Abandonment,  what. 

When  insarod  may  abandon. 

Mast  be  anqnalifled. 

When  may  be  made. 

AbaodonmeDt  may  be  defeated. 

How  made. 

Requisites  of  notice. 

No  uther  eause  can  be  relied  on. 

Effect. 

Waiver  of  formal  abandonment. 

Aj^nts  of  the  insured  become  agents  of  the  iasnier. 

Acceptance  not  noceFsary. 

Acceptance  conclusive. 

Accepted  abandonment,  irrevocable. 

Freightage,  how  affected  by  abandonment  of  ship. 

Refusal  to  accept 

Omission  to  abandon. 


Abenion-  Seo.  2716.     Ahandonmont  is  the  act  by  whicli,  aAer  i  ' 

constructive  total  loss,  a  person  insured  by  a  contract  of  i 
marine  insurance  declares  to  the  insurer  that  he  relio- 
qnishes  to  him  his  interest  in  the  thing  insured. 

K.  Y.  C.  C,  See.  1489. 


J  CODE. 

a red  by  a  con 
thing  insured 
itely  valued  b; 
d,  and  rocovei 
f  tbo   loss  is  1 

of.  iD  value,  ia 
to  recover  it  f 
:fa  an  extent  s 

eing  a  sbip,  tb 
performed,  wil 
f  more  than  h: 
itbout  inonrrin 
ake  under  tbe 

leing  cargo  or 
d,  noT  anotbei 
'by  tbe  master,  within  a  reasonable  time, 
iKiitWe  diligence,  to  forward  the  cargo,  wi 
.tte  like  expense  or  risk.  But  freightage 
|w*  be  abandoned,  unless  the  sbip  is  also 
*  N.Y.  C.  C.,8m.  148T. 

Sec.  2718,     An  abandonment  mast  be 
{Borcoaditional. 

N.  T.  C.  C,  Sm.  1488. 

9.  An  abandonment  mnsl  be 
time  after  the  information  o 
3ommeacetnent  of  the  voyage, 
doning  has  information  of  its  c< 
N.  T.  C.  C,  See.  US9. 

S.  Where  tbe  information  u] 
>nt  has  been  made  proves  im 
ed  was  so  far  restored  when  tbi 
that  there  was  then  in  fact  do 
int  becomes  ineffectual. 

N.  T.  C.  a.  See.  UM. 

1.  Abandonment  is  made  by 
the  insurer;  which  may  be  doi 

N.  T.  C.  C.See.USt. 
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Reqniiites  Seo.  2722.  A  Dotice  of  abandoDment  must  be  explicit  |; 
and  mnst  specify  the  particular  cause  of  the  abandonments 
but  need  state  only  enough  to  show  that  there  Is  probable^ 
cause  therefor,  and  need  not  be  accompanied  witb  proof 
of  interest  or  of  loss. 

N.  Y.  C.  C.  Sec.  1492.  ' 

No  other  Sfic.  2723.    An  abandonment  can   be  sustained   oulj 

canso  can  be  ,  ./»!.•  >  •  #• 

relied  on.       upon  the  causc  Specified  in  the  notice  thereof. 

N.  Y.  C.  C,  Sec.  1493. 

Effect.  Sec.  272-1.    An  abandonment  is  equivalent  to  a  trans- 

fer, by  the  insured,  of  his  interest,  to  the  insurer,  with  all 
the  chances  of  recovery  and  indemnity. 

N.  Y.  C.  C,  Sec.  1494. 

Waiver  of         Seg.  2725.     If  a  marine  insurer  pays  for  a  loss  as  if  it 
donment.'^'  wcrc  an  actual  total  loss,  he  is  entitled  to  whatever  may 

remain  of  the  thing  insured,  or  its  proceeds  or  salvage,  as 

if  there  had  been  a  formal  abandonment. 

N.  Y.  C.  C,  See.  1495. 


Agents  of  Sec.  2726.     Upon  an  abandonment,  acts  done  in  good 

beoonie         faith,  by  thosc  who  were  agents  of  the  insured  in  respect 
^urer?     *  to  the  thing  ibsured,  subsequent  to  the  loss,  are    at  the 
risk  of  the  insurer,  and  for  his  benefit. 

N.  Y.  C.  C,  Sec.  1496. 

Acceptance        Sec.  2727.    Au  acccptancc  of  an  abandonment  In  not 
MTj,  necessary  to  the  rights  of  the  insured,  and  is  not  to  be 

presumed  from  the  mere  silence  of  the  insurer,  upon  his 

receiving  notice  of  abandonment. 

N.  Y.  C.  C,  Sec.  1497. 

Acceptance        Sec.  2728.    The  acceptance  of  an  abandonment,  whether 

concIualYo.  •         i»    j      •  i       •  .i.  ^-  m     ' 

express  or  implied,  is  conclusive  upon  the  parties,  and 
adruits  the  loss  and  the  sufficiency  of  the  abandon  meat. 

N.  Y.  C.  C,  Sec.  1498. 

Accepted  Seg.  2729.     An  abandonment  once  made  and  accepted  .] 

ment,  irre-    Is  irrevocable,  unless  the  ground  upon  which  it  was  made 

vocable.  ^      i  /»         j    j 

proves  to  be  unfounded. 

N.  Y.  0.  C,  See.  1499. 

hJwiffJStod       Sec.  2730.     On  an  accepted  abandonment  of  a  ship, 
tten?of*BWp  freightage  earned  previous  to  the  loss  belongs  to  tb9 


t  frcighlago  subsequently  earned   bo- 
of  tlie  ship. 

;.  0.,  See.  1500. 

insarer  refuses  Lo  accept  a  valid  abiin-  Refon 
1  as  upon  8D  actual  total  loss,  deduct- 
t  any  proceeds  of  the  ihiny  insured 
le  to  tlie,batida  of  tlie  insured. 

!.  C,  Sec.  [SOI. 

)craon  insured  omits  to  abandon,  he  orutai 
cover  his  actual  loss. 


ARTICLE  IX. 


>  apportioned. 

L  applied  to  profltii. 

ig  lois  nailer  an  open  policy. 


uation  in  a  pol:c3'  of  mariiio  insurance  THauion 
m  the  parties  thereto,  in  the  adjust-  *iii^>>!'°' 
irtial  or  total  loss,  if  iho  insured  has 
k,  and  there  is  no  frnud  on  his  part  j 
thing  has  been  hypothecated  by  bot- 
tia,  before  its  insurance,  and  without 
e  person  actually  procuring  the  insur- 
IV  the  real  value.  But  a  valuation 
ntitles  the  insurer  to  rescind  the  con- 

C.  C,  Seo.  ISaa  -,  S  Kmt  Com.,  274. 

irine  insurer  is  liable,  upon  a  partial   partwia 
proportion  of  the  amount  insured  by 
iva  to  the  value  of  iho  whole  interest 
le  property  insured. 
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Profits. 


Valnatiua 
apportioiMd. 


VftliiAtion 
applied  to 
proflte. 


ItatlmatinK 
loM  under  an 
cpon  pollcj. 


Arrfral  of 
thing  dam< 
•ged. 


Sec.  2788.  Where  profits  are  separately  insared  in  Ji 
contract  of  marine  insurance,  the  insured  is  entitled  to 
recover,  in  case  of  Ioms,  a  proportion  of  such  profits  eqniv- 
alent  to  the  proportion  which  the  value  of  the  property 
lost  bears  to  the  value  of  the  whole. 

K.  Y.  C.  C,  Sec.  1505. 

Sec.  2789.  In  case  of  a  valued  policy  of  marine  inBar- 
ance  on  freightage  or  cargo,  if  a  part  only  of  the  subject 
is  exposed  to  risk,  the  valuation  applies  only  in  propor- 
tion to  such  part. 

N.  T.  C.  C,  Seo.  1500  ;  3  Kent  Com.,  275. 

Sec.  2740.  When  profits  are  valued  and  insared,  by  Ji 
contract  of  marine  insurance,  a  loss  of  them  Is  conclo- 
sively  presumed  from  a  loss  of  the  property  out  of  which 
they  were  expected  to  arise,  and  the  valuation  fixes  their 
amount. 

N.  Y.  C.  C,  Sec.  1507. 

Sec.  2741.  In  estimating  a  loss  under  an  open  policy  of 
marine  insurance,  the  following  rules  are  to  be  observed  : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of 
the  risk,  including  all  articles  or  charges  which  add  to  its 
permanent  value,  or  which  are  necessary  to  prepare  it  for 
the  voyage  insured. 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insared, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  of  lading, 
adding  the  charges  incurred  in  purchasing  and  placing  it 
on  board,  but  without  reference  to  any  losses  incurred  in 
raising  money  for  its  purchase,  or  to  any  drawback  on 
its  exportation,  or  to  the  fluctuations  of  the  market  jit 
the  port  of  destination,  or  to  expenses  incurred  on  the 
way  or  on  arrival. 

8.  Tne  value  of  freightage  is  the  gross  freightage,  ex- 
clusive of  primage,  without  reference  to  the  cost  of  earn- 
ing \i;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to 
the  value  thus  estimated. 

N.  Y.  C.  C,  Sea.  1508  ;  3  Kent  Com.,  335,  330. 

Sec.  2742.  If  cargo  insured  against  partial  loss  arrives 
at  the  port  of  destination  in  a  damaged  condition,  the  loss 
of  the  insured  is  deemed  to  be  the  sime  proportion  of  the 


CIVIL  CODE. 

rkel  price  at  that  port,  of  the 
to  tho  market  price  it  would 

C.  C,  Sec.  IGOB)  3  Kent  Com.,  33S. 

rine  insurer  is  liable  for  all  th 
OD  a  losa  which  forces  the  Bhi|: 

and  where  it  ia  agreed  that  tl 
r  the  recovery  of  the  proport 

the  ezpeose  incurred  thereby 
ise,  bein^  in  addition  to  a  tota! 
ccura. 

C.  C,  Em.  IMO  ;  3  Kent  Com.,  33B. 

rine  insurer  is  liable  for  a  loss  f 
trough  a  contribution  in  respect 
ired  to  be  made  by  biro  tows 
I  called  for  by  a  peril  insured  a^ 

D.  C,  See.  1511. 

•e  a  person  insured  by  a  contr; 
13  a  demand  against  others  fur  c 
in  the  whole  loss  from  the  in 
bis  own  right  to  contribution. 

C.  C,  See.  1512. 

e  case  of  a  partial  loss  of  a  ship 
materials  are  to  be  applied  to 

ff,  and  whether  tho  ship  is  new  i 
liable  for  only  two-thirds  of  t' 
repairs,  except  that  he  must  p; 
in  full,  and  for  sheathing  meta 

f  two  and  one-haif  per  cent,  foi 

jen  fastened  to  the  ship. 

0.  C,  Sec.  I&I3. 


CHAPTER   III. 

TIRE    INSURANCE. 
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False  repre* 
BBDtation. 


Altoraiion 
increaHii>{; 
risk. 


Alteration 
not  increas' 
lug  risk. 


Acta  of  the 
insured. 


Meamre  of 
indemnitj. 


Seo.  2752.  An  insurance  against  fire  is  not  affected  by 
concealment,  nor  by  the  falsity  of  a  representation  not 
inserted  in  the  policy,  though  in  a  material  particular, 
unless  made  with  a  fraudulent  intent. 

N.  Y.  C.  C,  Soc.  1514. 

Sec.  2753.  An  alteration  in  the  use  or  condition  of  a 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  made  without  the  consent  of  the  insurer,  by  means 
within  the  control  of^he  insured,  and  increasing  the  risk, 
entitles  an  insurer  to  rescind  a  contract  of  6re  insaraDce. 

N.  Y.  C.  C,  Sec.  1515 ;  Ang.  Ids.,  206. 

Sec.  2754.  An  alteration  in  the  use  or  condition  of  a 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  wbich  does  not  increase  the  risk,  does  not  affect  a 
contract  of  fire  insurance. 

N.  Y.  C.  C,  Sec.  1516. 

Sec.  2755.  A  contract  of  fire  insurance  is  not  affected 
by  any  act  of  the  insured,  subsequent  to  the  execution  of 
the  policy,  which  does  not  violate  its  provisions,  even 
though  it  increases  the  risk,  and  is  the  cause  of  a  loss. 

N.  Y.  C.  C,  Sec.  1617. 

Sec.  2756.  If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  in  an  insurance  against  fire  is  the 
expense,  at  the  time  that  the  loss  is  paj'^able,  of  replacing 
the  thing  lost  or  injured  in  the  condition  in  which  it  was 
at  the  time  of  the  injury ;  but  the  effect  of  a  valuation  in 
a  policy  of  fire  insurance  is  the  same  as  in  a  policy  of  ma- 
rine insurance. 

N.  Y.  C.  C,  Sec.  1518. 


Insurance 
npon  life, 
when  pay- 
able. 


CHAPTEJR  IV. 

LIFE   AND   HEALTH  INSURANCE. 

SiECTioir  2762.  Insurance  upon  life,  when  payable. 
276.S.  Insurable  interest. 

2764.  Assignee,  etc.,  of  life  policy  need  have  no  int«real. 
2763.  Notice  of  transfer. 
2766.  Measure  of  indemnity. 

Sec.  2762.     An  insurance  npon  life  may  be  made  pay- 
able  on  the  death  of  the  person,  or  on  his  surviving  s 
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periodically  so  long  as  he  ebt 
Dgently  on  the  contiuiiance  or 


.  C.  C,  Bee.  IMS. 

-y  person  has  an  insurable. inti 


n  on  whom  he  depends  wholl; 
or  sap  port. 

a  ander  a  legal  obligatioD  to  1 
ney,  or  respecting  property  or  a 
illness  might  delay  or  prevent  I 

n  npon  whose  life  any  estate  o 
lopends. 


'.  CO.,  Sec.  ISM. 

lulicy  of  insurance  upon  life  oi 
sfer,  will  or  succession  to  any 
m  insurable  interest  or  not,  ai 
er  npon  it  whatever  the  insnrei 

:.  C.  C,  See.  1511. 

.ice  to  an  insurer  of  a  transfe] 
3t  necessary  to  preserve  the  va 
nee  npon  life  or  bealtb,  onless 
i. 

'.  C.  C,  Sea.  IS2S  ;  Ang.  Ins.,  413. 

less  the  interest  of  a  peraon  in 
•,l  peonuiary  measurement,  the 
er  a  policy  of  insurance  upon 
fixed  in  the  policy. 

I.  C.  C,  Sao.  IS23. 

■t— This  Title  is  adDpted  M  ■  body  froi 

Civil  <%de.     Tbe  yarioiis  notei  of  tbe 

Dner  "on  Inmranee"  ii  of  fteqaent  »( 
ctloQS  generillf  ire  dr>WD  ttom  the  New 
Md  eminent  writcn  on  the  L.w  of  Inrarj 
,  we  think  it  wall  adapted  to  oar  Sute,  and 
option. 
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TITLE   XII. 

INDEMNITY. 

Section  2772.  Indemnity,  what. 

2773.  Indemnity  for  a  fataro  wrongful  act»  Tuid. 

2774.  Indemnity  for  a  past  wrongfal  act,  valid. 

2775.  Indemnity  extends  to  acta  of  agents. 

2776.  Indemnity  to  several. 

2777.  Person  indemnifying,  liable  jointly  or  sererally  with  person 

indemnified. 
277S.  Rules  for  interpreting  agreement  of  indomnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail,  what 

2781.  How  regulated. 


Indemnify 
what. 


Seo.  2772.  Indemnity  is  a  contract  by  wblcb  one  en- 
gages to  save  another  from  a  legal  conseqaence  of  the 
conduct  of  one  of  tbe  parties,  or  of  some  other  person. 

N.  T.  C.  C,  Seo.  1524. 


Indemnity 
fbr  a  ftitore 
wronglol 
act,  T6id. 


Sec.  2773.  An  agreement  to  indemnify  a  person 
against  an  act  thereafter  to  be  done  is  void,  if  the  act 
is  known  by  such  person,  at  th*e  time  of  doing  it,  to  be 
wrongful. 

N.  Y.  C.  C,  Seo.  1525. 


Indemnity 
torapaat 
wrongfhl 
act,  valid. 


Seo.  2774.  An  agreement  to  indemnify  a  person 
against  an  act  already  done,  is  valid,  oven  though  the 
act  was  known  to  be  wrongful,  unless  it  was  a  felony. 

N.  T.  C.  C,  Sec.  1529. 


indrmnJty         Sec.  2/75.    An  ascreement  to  indemnify  against  the 

eztendsto  .         «  ^    .  ^  ..  ^  /     .       .  .         * 

actaofagents  acts  of  a  Certain  person,  applies  not  only  to  his  acts, 
and  their  consequences,  but  also  to  those  of  his  agents. 

N.  Y.  C.  C.,Sec.  1527. 

Indemnity         Seo.  2776.    An  agreement  to  indemnify  several  per- 

to  several.  °  ^  '^ 

sons  applies  to  each,  unless  a  contrary  intention  appears. 

N.  Y.  C.  C,  See.  1528. 

Personfn-         Seo.  2777.    One  who  indemnifies  another  airainst  an 

demolfyingt  ** 

liabiejoiutiy  act  to  be  donc  by  the  latter,  is  liable   iointlv  with  toe 

or  seTerally  ,  ,  . 

with  person    pcrsou  indemnified,  and  separately,  to  every  person  in- 
jured by  such  act. 

N.  Y.  C.  C,  See.  152». 
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Bail,  what.  Skc.  27S0.  Upon  thoBO  contracts  of  indemnity  which 
are  taken  in  legal  proceedings,  as  secnrity  for  the  per- 
formance of  an  obligation  imposed  or  declared  by  the 
tribunals,  and  known  as  undertakings  or  recognizances, 
tbe  sureties  are  called  bail. 

N.  Y.  C.  C,  See.  1632. 

Howrcgu-  Sec  2731.  The  obligations  of  bail  arc  governed  by 
the  statutes  specially  applicable  thereto. 

N.  Y.  C.  C,  Sec.  1633. 


TITLE    XIII. 

GUARANTY. 

CnAPTER  I.  GUARAN"TY  IN  GENERAL. 
II.  SURETYSHIP. 


CHAPTEE  I. 

GUARANTY   IN   GENERAL. 

Abticlb    I.  Defiritior  of  Guarartt. 
II.  Creatior  of  Guarartt. 

III.   iRTBRPRBTAnOR   OF   GUARARTT, 

IV.  Liability  of  Guarantors. 

V.    CONTIRUINO    GUARARTY. 
VI.  EXORERATIOR  OP   GuARARTOBS. 


ARTICLE  I. 

DEFIRITIOR  OF   GUARANTY. 

Sbctior  2787.  Guaranty,  what. 

2788.  Knowledge  of  principal  not  neoessary  to  creation  of  guar- 
anty. 

Gnaranty,  Sec.  2787.     A  guaranty  is  a  promise  to  answer  for  the 

debt,  default  or  miscarriage  of  another  person. 

This  definition  is  in  the  precise  language  of  tbe  statata 
of  frauds  (2  R.  S.,  185,  Sec.  2),  except  that  it  omiu  the 
word  "special''  before  " promise."  It  of  oonrse  inclades 
a  contract  of  suretyship,  but  every  guarantor  is  not  neoet- 
sarily  a  surety. 

N.  Y.  C.  C,  Sec.  Id34. 
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Note— See,  U  of  oar  atatnfo  of  frani 
of  Iho  Naw  York  MalutB.  The  iooood 
■Bction  it  tbe  one  embraced  in  the  teiL 

Sec.  2788.     A  person  may  become  gunrar 
out  thti  knowledge  or  conaeitt  of  the  princi 
N.  Y.  C.  C,  See.  1S3S. 


ARTICLE  II. 


BecTiD!*  27BS,  NeoeHity  of  n  considiiTStioii. 
2793.  GuBrantj  to  be  in  writing,  ete. 
SrS4.  EDgas'"ii^llC  to   ftnsvor   for   obligrL^on 

docined  Driginai. 
2T9J.  AmoptanoBof  gnaranly. 

Rfc.  2792.  Where  a  eaaraDty  is  enter 
eame  t'lne  with  the  original  obligation,  o 
ceptance  of  the  latter  by  the  guarantee,  ai 
that  obligation,  a  part  of  tbe  conuiderati 
other  oonsidcration  need  exist.  In  all  ott 
niuHt  be  a  consideration  distinct  from  that 
obligation. 

See  Mallory  tb.  Oitlatt,  21  N.  Y.,  i 
wtaom  a  guaranty  ii  made,  ii  here  ci 
Tbl)  i>  thB  proper  legal  meaning  of  i 
vier'B  Dicliooary,  alio  Wobstor  uid  Wo 

N.  Y.  C,  C,  Sec.  use. 

Sec.  2793,  Except  as  proscribed  by  th 
a  goaranty  most  be  in  writing,  and  signw 
antor;  but  the  writing  need  not  express  a 

The  famiilar  prorLion  of  the  Revi 
over;  special  promise  lo  nnswor  for  t 
miacin-iage  of  imnther  pereon,  void,  ui 

ing,  etc.  (2  Roi.  Slala.,  ISa,  Sec.  2,  Sal 
'  of  thia  Codii.  the  Commisaioaera  recomi 


Tbe  CummissioDera  hare  insorted  in 
prori:iou  Ibat  tbe  writing  need  not  eipi 
beciuao  by  the  asctlon  immediately  prcc 
■ideralion  ia  neoeaiaiy  tn  eupport  a  gua 

the  Court  of  Appeali  tlial  a  contract  rsq 
of  fraud!  to  be  in  writing,  oannot  be  pi 
partly  oral;  tbuB,  where  a  writing  relat 
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the  sale  of  land  fixes  the  price,  but  refers  to  "  terms  as  spe- 
cified," which  are  oot  stated  in  writing,  the  meDiorandan 
is  iDsnfficient,  and  cannot  be  made  good  by  oral  eTidenee  of 
the  time  agreed  upon  for  payment  (Wright  ts.  Weeks,  35 
N.  Y.,  153).  If,  therefore,  the  section  in  the  text  shoald 
simply  omit  the  former  provision  of  the  statute  reqnirinf 
tho  consideration  to  be  stated,  it  might  be  exposed  to  Um 
construction  that  in  all  those  oases  in  which  tho  eonsiden- 
tion  is  made,  by  the  previous  section,  essential  to  the  eoii- 
traetf  it  must  be  stated  in  reducing  the  contract  to  Kriti»g. 
In  England  the  statute,  19  and  20  Vic,  Chap.  97,  See.  3, 
enables  a  party  to  prove  the  consideration  of  a  goaranty  by 
parol.    So  in  Maine  (Rev.  Stats.,  631). 

N.  Y.  C.  C,  Sec.  1637. 

Engagement       Sec    2794.     A  promise  to  answer  for  the  oblijcation  ot 

to  answer  for  ^  o 

ofanStiiCT      fti^othor,  in  any  of  the  following  caseR,  is  deemed  an  orig- 
^hendeem'd  jnal  obligation  of  the  promiser,  and  need  not  be  in  writiDg; 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it  pur- 
suant to  such  promise;  or  by  one  who  has  received  a  dis- 
charge from  an  obligation  in  whole  or  in  part,  in  consid- 
eration of  such  promise. 

2.  Where  the  creditor  parts  with  value,  or  enters  Into 
an  obligation,  in  consideration  of  the  obligation  in  respect 
to  which  the  promise  is  made,  in  terms  or  under  circaro- 
stanccs  such  .us  to  render  the  party  making  the  promise 
the  principal  debtor,  and  the  person  in  whose  behalf  it  is 
made,  his  surety. 

3.  Where  the  promise,  being  for  an  antecedent  obliga- 
tion of  another,  is  made  upon  the  consideration  that  the 
party  receiving  it  cancels  the  antecedent  obligation,  ac- 
cepting the  new  promise  as  a  substitute  therefor;  or  opon 

•  the  consideration  that  the  party  receiving  it  releases  tbe 
property  of  another  from  a  levy,  or  his  person  from  im- 
prisonment under  an  execution  on  a  judgment  obtained 
upon  the  antecedent  obligation  ;  or  upon  a  consideration 
beneficial  to  the  promisor,  whether  moving  from  either 
party  to  the  antecedent  obligation,  or  from  another  per- 
son. 

4.  Whore  a  factor  undertakes,  for  a  comniission,  to  sell 
.merchandise  and  guaranty  the  sale. 

5.  Where  the  holder  of  an  instrument  for  the  payment 
of  money,  upon  which  a  third  person  is  or  may  become 
liable  to  him,  transfers  ii  in  paj*mcnt  of  a  precedent  debt 
of  his  own,  or  for  a  new  consideration,  and  in  connection 
with  such  transfer  enters  into  a  promise  respecting  such 
instrument. 

N.  T.  C.  C,  Sec.  1538. 
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offer  to  {»uaranly  is  not  bindii 

icepiance  ia  communicated  by  t 

intor;  but  an  abnolute  guaranty 

binding  upon  the  guarantor  without  notice  of  acceptan< 

K.  T.  C.  C,  Seo.  163». 


ARTICLB  III. 


SECTia<i  Z199.  QiiartDt;  of  Incomplete  ooatract. 

tSDO.  8a&nat7  lb>t  in  obligfttian  i>  i^od  or  cetleotibla. 

tSflh  R«oreiy  apon  noh  gnarnat^'. 

3802.  Quarutor'a  lisbilit;  upoa  such  gniniDl?. 

Sec.  2799.     In  a  guaranty  of  a  contract,  tbe  terma 

vhicb  are  not  tben  settled,  it  id  implied  that  its  ter 

■ball  be  snob  as  will  not  expose  the  guarantor  to  grea 

'     risks  than  be  would  Incur  under  those  terms  which  i 

I     moBt  common,  In  similar  contracts,  at  the  place  wh< 

Ibe  principal  contract  is  to  bo  performed. 
!  H.  T.  C.  C,  See.  ISIO. 

I  Sic.  2800.  A  guaranty  to  the  effect  that  an  obligati 
i  good,  or  ia  collectible,  imports  that  the  debtor  is  e 
ect,  and  that  the  demand  is  collectible  by  the  usual  lej 
iroceedingB,  if  taken  with  reasonable  diligence. 

Tbns  «  gnaniDt;  in  tbeae  wnrdi,  indornd  on  »  noU, 
bsrcbj  guuranty  tbs  coUectioa  if  tbe  irltbin  uore,"  imp 
X  promias  IbBl  t'  s  note  cun  bs  ooltecrcd  of  th«  mnher,  if 
holdar,  witbia  k  nuBonnbli  t<ma  nd  with  dua  diligei 
pr'>*cciilea  the  same  to  Judgment  and  eisoatina  agMDit 
maker.  Tbii  obligation  to  proaceuta  wilbin  >  raaioni 
tima,  and  with  dns  diligcnc,  ia  a  eonditloo  precedsn' 
the  liability  of  the  maksr.     What  ia  a  raaionablo  tima 

which  oannut  have  pn^udiced  tha  guarantor,  will  not 
cbarge  bim  (Qalltigbei  va.  Wbite,  :ll  Barb.,  02 ;  lea  i 
Ciirlii  Ta.  SmallmiD,  U  Wend.,  231  ;  Cookg  va.  Natku 
Barb.,  342  ;    Vandarrear  ti.  Wrigbt,  6  id.,  147  ;   Warl 


Sec.  2801.  A  guaranty,  such  as  is  mentioned  In  t 
aai  section.  Is  not  discharged  by  an  omission  to  take  p 
^edings  npon  the  principal  debt,  or  upon  any  collate 
>«UDrity  for  its  payment,  if  no  part  of  the  debt  could  in 
*Men  collected  thereby, 
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Qmraator't 
liAbllitj 
upon  sach 
guaranty. 


In  Cady  vs.  Sheldon  (39  Barb.,  103),  the  defendaDti,  upon 
an  assignment  of  a  bond  and  mortgage,  made  a  guaraatj  in 
these  words  :  "  In  consideration  of,  etc.,  we  gaaranty  the 
collection  of  said  bond."  On  the  trial  of  an  action  on  this 
guaranty,  before  a  Referee,  it  appeared  that  the  oblipm  in 
the  bond  were  insolvent,  and  unable  to  pay  any  part  of  the 
bond,  and  that  the  premises  coFcred  by  Uie  mortgage  had 
been  sold  under  a  prior  mortgage  for  less  than  the  amonnt 
due  upon  it.  The  Referee,  howeFor,  nonsuited  the  plain- 
tiffs. And  upon  appeal,  one  question  raised  was,  whether 
the  omission  to  sue  the  obligors,  or  attempt  a  foreclosare  of 
the  mortgage,  precluded  the  plain  tiffs  from  recovering  open 
the  guaranty.  The  Court,  after  reviewing  numeroos  eaaef 
(Cumpston  vs.  McNair,  I  Wend.,  457  ;  Moakley  vs.  Rtggs, 
19  Johns.,  69 ;  Thomas  vs.  Woods,  4  Cow.,  173  }  Loveland 
vs.  Sheppard,  2  Hill,  139  ;  Burt  vs.  Horner,  5  Barb.,  501  ; 
Vandorveer  vs.  Wright,  6  Barb.,  547;  Curtis  vs.  SmaUmaa, 
14  Wend.,  231;  White  vs.  Case,  13  Wend.,  543;  Kieers. 
Tifft,  1  Cow.,  98  ;  Eddy  vs.  Stanton,  21  Wend.,  255 ;  People 
vs.  Jansen,  7  Johns.,  332  ;  Hart  vs.  Hudson,  6  Dner,  303; 
Taylor  vs.  Bullen,  6  Cow.,  624 ;  Gallagher  vs.  White,  31 
Barb.,  94;  Morris  vs.  Wadsworth,  11  Wend..  100;  17  id., 
103 ;  Merritt  vs.  Lincoln,  21  Barb.,  249 ;  Newell  vs.  Fowler, 
23  Barb.,  632),  stated  the  following  principles  as  snppectMl 
by  the  weight  of  authority  : 

1.  That  a  guaranty  of  collection  implies  that  a  note  or 
other  evidence  of  debt  is  good  and  collectible  agamst  tke 
principal  debtors;  and  this  means  collectible  by  dne  covm 
of  law. 

2.  That,  ordinarily  to  test  that  question,  it  is  nccevsiy 
that  the  usual  legal  proceedings  should  bo  resorted  to,  toviC, 
a  judgment  and  execution  against  the  parties  primarily  Sa- 
ble to  pay  ;  and  a  return  of  an  execution  unsatisfied  ti  pri- 
marily sufficient  evidence  that  it  is  no|  collectible. 

3.  That  it  is  not  indispensable  that  legal  proeeedingi 
should  be  resorted  to,  to  test  the  collectibility  of  the  paper, 
if  it  otherwise  satisfactorily  appears  that  a  resort  to  neb 
proceedings  would  be  Ineffectual ;  and  proof  that  the  pcii- 
oipal  debtors,  from  the  period  of  the  maturity  of  the  debt, 
have  been  uniformly  insolvent  and  unable  to  pay  attj  pert 
of  the  debt,  is  sufficient  evidence  for  this  purpose. 

4.  That  legal  proceedings  are  not  a  condition  precedent  te 
the  liability  of  the  guarantor,  but  equivalent  evidence  of 
inability  to  collect  any  part  of  the  debt  will  snffioe;  tad 
that,  however  desirable  it  may  be  to  have  one  uniform  i«le 
— e.  g.,  the  return  of  an  execution  unsatisfied  agaiast  tbc 
principal  debtor — ^as  the  test  of  the  collectibility  of  a  debt, 
the  weight  of  authority  does  not  allow  that  rale  to  be 
adopted. 

N.  Y.  0.  C,  Sec.  1642. 

Seo.  2802.  In  the  cases  mentioned  in  Sec.  2800,  the 
removal  of  the  principal  from  the  State,  leaving  no  prop- 
erty therein  from  which  the  obligation  might  be  satisfied, 
is  equivalent  to  the  insolvency  of  the  principal,  in  itA 
effect  apon  the  rights  and  obligations  of  the  guarantor. 

This  is  the  principle  adopted  in  Cooke  va  Katbsn,  H 
Barb.,  342;  bat  see  White  vs.  Case,  13  Wend.,M3;  Bvrt 
vs.  Homer,  5  Barb.,  601 ;  Newell  vs.  Fowler,  23  Barb.,«8« 

N.  T.  C.  0.,  Sec.  1543. 
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GoDtinuing 

gwwanty, 

vbat. 


RerucatioD. 


CIVIL  CODE. 

Seo.  2814.  A  guaranty  relating  to  a  fatare  liability  of 
the  principal,  andor  successive  transactions,  which  eiiher 
continue  his  liability  or  from  time  to  time  renew  it  after 
it  has  been  satisfied,  is  called  a  continuing  guaranty. 

N.  Y.  C.  C,  Sec.  1649. 

Sec  2815.  A.  continuing  guaranty  may  be  revoked  at 
any  time  by  the  guarantor,  in  respect  to  future  transac- 
tions, unless  there  is  a  continuing  consideration  as  to  sncfa 
transactions,  which  he  docs  not  renounce. 

N.  Y.  C.  tJ.,  Sec.  1660. 


ARTICLE  Vr, 


Wbstded- 

inonwith 

(leotiir 

•xonente 

guaraator. 


Void 
promfsesL 


BMCiMiOQ  of 

altoratioQ. 


BZONBRATION   OP   GUARANTORS. 

Section  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises. 

2821.  Rescission  of  alteration. 

2822.  Part  performance. 

2823.  Delay  of  creditor  does  not  disoharge  guarantor. 

2824.  Guarantor  indemnified|by  the  debtor,  not  exonerated. 
2826.  Discharge  of  principal  by  itot  of  law  does  not  diiehaige 

guorantor. 

Sjso.  2819.  A  guarantor  is  exonerated,  except  so  far 
as  he  may  be  indemnified  by  the  principal,  if  by  any  aci 
of  the  creditor,  without  the  consent  of  the  guarantor,  the 
original  obligation  of  the  principal  is  altered  in  any  re- 
spect, or  the  remedies  or  rights  of  the  creditor  against 
the  principal,  in  respect  thereto,  in  any  way  impaired  or 
suspended. 

N.  Y.  0.  C,  See.  1661. 

Sec.  2820.  A  promise  by  a  creditor,  which  for  any 
cause  is  void,  or  voidable  by  him  at  his  option,  does  not 
alter  the  obligation  or  suspend  or  impair  the  remedy, 
within  the  meaning  of  the  last  section. 

N.  y.  C.  C,  Sec.  1662. 

Sec.  2821.  The  rescission  of  an  agreement  nitering 
the  original  obligation  of  a  debtor,  or  impairing  the  rem- 
edy of  a  creditor,  does  not  restore  the  liability  of  a  gnar- 
antor  who  has  been  exonerated  by  such  agreement. 

N.  Y.  C.  C,  See.  1663. 
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eceptance,  by  a  creditor,  of  any  thing   Pwipm- 
a  of  an  obligation,  reduces  the  obllga- 
thereof,  in  the  B&me  meaBore  as  thai 
does  not  otherwise  affect  it. 
;.  c,  sm.  i»s4. 

delay  on  the  part  of  a  creditor   to  Dfiirrf 
I  principal,  or  to  enforce  any  otiier  < 


rantor,  who  has  been  indemnified  by  P^^fJ^j 

e  to  the  creditor  to  the  extent  of  the    bjih«d«hior 

sanding  that  the  creditor,  without  the   "wi- 

itor,  may  have  modified  the  contract 

sipat. 

:.  C,  Sac.  I&9S. 

rantor  is  not  exonerated  by  the  dis-   ^f"!^^^ 
[)al  by  operation  of  law,  without  the   J^*"*' 
sion  of  the  creditor.  <ii*:ii«rga 

;,  C,  Sea.  ISiT. 


CHAPTER   II. 

SnaETYSHIP. 


ARTICLE  I. 


priDclpnl  m>7  sbow  thil  be  ii  inretj. 

ity  is  one  who,  at  the  requoel  of  an-  snrctr.ir 
irpose  of  securing  to  him  a  benefit, 
for  the  performance  by  the  latter  of 
a  third  person,  or  hypothecaicH  pro- 
rrefor. 
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The  oommon  definition  of  a  surety  (fee  Webster's,  Whar- 
ton's and  Bnrrill's  Dictionaries),  cannot  be  distmgoished 
from  that  of  a  guarantor,  and  clearly  covers  the  ease  of  an 
indorser.  But  an  indorser  is  not  necessarily  a  saretj  (Pitts 
vs.  Congdon,  2  N.  T.,  352;  Hnrd  vs.  Little,  12  Mass.,  502). 
nor  is  a  guarantor,  although  their  rights  are  in  some  im- 
portant respects  alike. 

The  distinction  between  a  surety  and  a  mere  gaarantor 
is,  that  the  former  enters  into  the  contract  primarily  fbf 
the  benefit  of  the  debtor,  while  with  the  latter  the  benefit 
of  the  principal  debtor  is  no  material  part  of  the  indace- 
ment  to  him  to  contract. 

N.  Y.  C.  C,  Sec.  1558. 

AwMjjnt  Sko.  2882.    One  who  appears  to  be  a  principal,  whether 

mujAcm      by  the  terms  of  a  written  instrument,  or  otherwise,  may 

that  be  la  *'  i  i        j 

•uTttty.  show  that  be  is  in  fact  a  surety,  except  as  against  persons 

who  have  acted  on  the  faith  of  his  apparent  character  of 
principal. 

So  held  as  between  the  parties  themselves  (Rouse  ti. 
Wbited,  25  N.  Y.,  170  ;  Barry  vs.  Ransom,  12  id.,  446 ; 
Griffiths  vs.  Reed,  21  Wend.,  502) ;  and  so  as  to  third  per- 
sons in  equity  (Hollier  vs.  Eyre,  9  Clark  A  Fin.,  1  ;  Dariei 
vs.  Stainbank,  6  DeG.,  M.  A  6.,  079).  At  common  Uv, 
the  rule  excluding  oral  evidence  to  vary  a  written  contract 
excluded  evidence  to  show  that  the  apparent  principal  wsi 
a  surety  (Harrison  vs.  Courtauld,  3  B.  A  Ad.,  36 ;  Festan 
vs.  Pocook,  5  Taunt,  192;  see,  however,  Artcher vs.  Doaglss, 
5  Denio,  509) ;  and  upon  the  authority  of  these  eases 
alone — the  decisions  in  equity  not  being  cited  by  counsel  on 
either  side — the  same  rule  has  been  followed  in  a  reoeot 
case  in  this  State  (Howard  Banking  Co.  vs.  WelohmsB,  ft 
Bosw.,  280).  The  fusion  of  law  and  equity  in  this  Stale 
hns  snporseded  the  common  law  rule.  In  England,  liaee 
equitable  defences  have  been  admitted  in  common  law 
Courts,  the  equitable  rule  has  been  followed  and  defined  ai 
in  the  text,  by  all  the  Judges  (Pooley  vs.  Harradine,  7  Bl. 
A  Bl.,  431 ;  Greenongh  vs.  McClelland,  2  Bl.  A  El..  424;  i 
Jur.  [N.  S.J,  772;  30  L.  J.  [Q.  B.],  15  ;  Tajlor  vs.  Bsr- 
gess,  5  Hurlst.  A  N.,  1).  And  see  Mohawk  and  HndMa 
River  R.  R.  Co.  vs.  Costigan,  2  Sandf.  Ch.,  800 ;  Ancber 
vs.  Douglass,  5  Denio.  509.  Compare  Casey  vs.  BiabsMO. 
10  Abb.  Pr.,  368  ;  Gahn  vs.  Niemcewica,  11  Wead..Sll; 
Elwood  vs.  Diefendorf,  5  Barb.,  398  ;  Chester  vs.  Bsnk  of 
Kingston,  16  N.  T.,  336).  The  same  rule  is  established  is 
Massachusetts  (Weston  vs.  Chambcrlin,  7  Cush..  404;  Ctr- 
penter  vs.  King,  9  Mote.,  511;  Harris  vs.  Brooks,  21  Piot, 
195.) 

N.  Y.  C.  C,  Sec.  1559. 


ARTICLE    II. 

LIABILITY   OP   BURBTIBB. 

Section  2836.  Limit  of  surety's  obligation. 

2837.  Rules  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relatioa. 

2839.  Surety  exonerated  by  performance  or  offer  of  peifonssac*- 

2840.  Surety  discharged  by  certain  acts  of  the  creditor. 
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surety  caonot  bo  held   beyon< 
contract,  UDtl  if  such  contract  ] 
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T.  C.  C,  Sss.  I5«l. 
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T.  C.  C,  8m.  li<2. 

rformBr:ce  of  the  principal  oblij 
lerformance,  duly  made,  wheth 
■  other  person,  exonerates  a  sor 
J  inla  iMmi  Jnit,  thoogh  not  full;  (uppc 

>bUr,  the  rormer  i>  doI  boand  lo  Kcept  p. 
DK«r,  but  M  nip«ti  lbs  BUrDtjr,  ho  ongbt 
T.  C.  C,  Sm.  1SS3. 
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ler  with  agnarantor; 

nl  to  which  he  is  prejudiced  b 

hich  would  naturally  prove  inj 

le  surety  or  inconsistent  with  li 

bis  security;  or, 

It  to  which  he  is  prejudiced  by 

3r  to  do  anything,  when  requir 

s  bis  duly  to  do. 

Y.  C.  C,  Sac.  1SS4. 


ARTICLB  III. 
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icipal  bound  to  reimbane  bu  iiiTotj. 
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Section  2848.  The  sarety  acquires  the  right  of  the  creditor. 

2849.  Sarety  entitled  to  benefit  of  seouritiea  held  by  ereditor. 

2850.  The  property  of  principal  to  be  taken  first. 

soratyhfu         Seo.  2844.     A  Borety  has  all  the  rights  of  a  guarantor, 
gMTantor.    whether  he  becomes  personally  respoDsible  or  not. 

N.  Y.  C.  C,  Sec.  1666. 


Surety  may 
require  the 
ereditor  to 
proceed 
a^Dat  the 
principal. 


Sarety  may 
compel  prio- 
dpai  to  per- 
finm  obliga- 
tion,  when 
dae. 

A  principal 
bound  to 
refmburee 
his  earety. 


Seo.  2845.  A  surety  may  require  his  creditor  to  pro- 
ceed against  the  principal,  or  to  pursue  any  other  remedy 
in  his  power  which  the  surety  cannot  himself  pursue,  and 
which  would  lighten  his  burden;  and  if  in  such  case  the 
creditor  neglects  to  do  so,  the  surety  is  exonerated  to  the 
extent  to  which  he  is  thereby  prejudiced. 

N.  Y.  C.  C,  Sec.  1566. 

Sec.  2846.  A  surety  may  compel  his  principal  to  per- 
form the  obligation  when  due. 

N.  Y.C.C.,  See.  1667. 

Sec.  2847.  If  a  surety  satisfies  the  principal  obligation, 
or  any  part  thereof,  whether  with  or  without  legal  pro- 
ceedings, the  principal  is  bound  to  reimburse  what  he  has 
disbursed,  including  necessary  costs  and  expenses;  bat 
the  surety  has  no  claim  for  reimbursement  against  other 
persons,  though  they  may  have  been  benefited  by  his 
act,  except  as  prescribed  by  the  next  section. 

N.  Y.  C.  C,  See.  1668. 

Seo.  2848.  A  suret}^  upon  satisfying  the  obligation  of 
the  principal,  is  entitled  to  enforce  every  remedy  which 
the  creditor  then  has  against  the  principal,  to  the  exteot 
of  reimbursing  what  he  has  expended ;  and  also  to  require 
all  his  co-sureties  to  contribute  thereto,  without  regard  to 
the  order  of  time  in  which  they  became  such. 

N.  Y.  C.  C,  Sec.  1569. 

Sec  2849.  A  surety  is  entitled  to  the  benefit  of  every 
security,  for  the  performance  of  the  principal  obligation, 
held  by  the  creditor,  or  by  a  co-surety,  at  the  time  of  en- 
tering into  the  contract  of  suretyship,  or  acquired  by 
him  afterwards,  whether  the  surety  was  aware  of  the 
security  or  not. 

N.  Y.  C.  C,  Seo.  1570. 

I?princi2^       Sec.  2860.     Whenever  property  of  a  surety  is  hypotbe- 
tobe  taken    ^.^^^^  ^j^|j  property  of  the  principal,  the  surety  is  enti- 


Tne  sarety 
aeqnirea  the 
right  of  the 
creditor. 


Surety 
entitled  to 
benefit  of 
aecnritioa 
b«ldby 
creditor. 


COD 
the  p 


wstor 

entit 

IS  rec 
rforno 

>f  the 
0  its 
n. 


lit  is 
loiiie 


lit  \a 
edit, 
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Nature  of 

Snoral 
;t«rof 
credit. 


to  Specified  persons  by  name  or  description,  the  letter  is 
special.     All  other  letters  of  credit  are  general. 

N.  Y.  C.  C,  Sec.  1576. 

Seo.  2862.  A  general  letter  of  credit  gives  any  person 
to  whom  it  may  be  shown  authority  to  comply  with  its 
request,  and  by  his  so  doing  it  becomes,  as  to  him,  of  the 
same  effect  as  if  addressed  to  him  by  name. 

N.  T.  C.  C,  See.  1577. 

Seo.  2863.  Several  persons  may  sicce  ^sivcly  give  credit 
upon  a  general  letter.  « 

N.  T.  C.  0.,  Sec.  1578. 

Seg.  2864.  If  the  parties  to  a  letter  of  credit  appear, 
by  its  terms,  to  contemplate  a  course  of  future  deah'ng 
between  the  parties,  it  is  not  exhausted  by  giving  a  credit, 
even  to  the  amount  limited  by  the  letter,  which  is  sabse- 
quently  reduced  or  satisfied  by  payments  made  by  the 
debtor;  but  is  to  be  deemed  a  continuing  guaranty. 

N.  Y.  C.  C,  Sec.  1579.       « 

When  notice       Sec.  2865.     The  Writer  of  a  letter  of  credit  is  liable'  for 

to  the  writer  ,,         .  ...  .  ,  .  »  • 

neceeeary.      Credit  givcu  upou  it  withoot  notice  to   him,  unlcss  Its 
terms  express  or  imply  the  necessity  of  giving  notice. 

N.  Y.  C.  C,  Soc.  158U.     , 


Extent  of 
general 
letter  of 
oredlt. 


A  letter  of 
credit  may 
be  a  contin. 
nlng 
ftaaranty. 


The  credit 
giren  must 
agree  with 
the  terms  of 
the  letter. 


Sec.  2866.  If  a  letter  of  credit  prescribes  the  persons 
by  whom,  or  the  mode  in  which,  the  credit  is  to  be  given, 
or  the  term  of  credit,  or  limits  the  amount  thereof,  the 
writer  is  not  bound  except  for  transactions  which,  in 
these  respects,  conform  strictly  to  the  terms  of  the  letter. 

N.  Y.  C.  C,  Bee.  1581. 


TITLE   XIV. 


LIEN. 

Chapter    I.  LIENS  IN  GENERAL. 
IL  MORTGAGE. 

III.  PLEDGE. 

IV.  BOTTOMRY. 

v.  RESPONDENTIA. 
VI.  OTHER  LIENS. 
VIL  STOPPAGE  IN  TRANSIT. 


CIVIL  CODE. 


Altfaautb  the  »n*ngaiiieiit  of  thia  nibJMt 
CoDiiniasionen  bcheve  tbM  ill  propriet;  uai 
will  b*  ptroeired  M  a  gUaoe.  Mortgagss  fti 
nndar  the  praTiilooi  ot  Ihia  Coda,  nothiDg  moi 
mbjmt,  tharefars,  to  k11  tha  gaoeral  iiilai  at  li 


CHAPTER  I. 

LIXN8   IN    OENEBAL. 

AmncLi    I.  DinninoK  or  Lms. 
II.  Crbitioh  or  Liins. 

III.  BmcT  or  Liimb. 

IV.  pRioHiTT  or  Liins. 

T.    HlDIMPTIO    rSOll   LlERS. 

TI.  BiTiNCTioH  or  LlIHt. 


SicTion  28T2. 

2873. 

2874. 

29r5. 

2679. 

8877. 

1,  wbiL 

la,  ganaril  di  apaeial. 

cral  lian,  nhaL 


ontnuiU  rabjaot  to  proritioDs  of  tbia  cbaiptaT, 

Sec.  2872.  A  lieo  U  a  charge  imposed  npo 
property,  by  which  it  is  made  aecurity  for  th( 
ftice  of  an  act. 

Aliao  iioonnnonlf  daflnad  u  >.rig>it  to  nti 
or  a  apaaiao  thing,  until  aome  obargo  ittuhad 
Bed.  (3tor7  Eq.  Jnr.,  Sen.  &0«  ;  3  Pan.  C< 
234).  Thia  deflnitioD  it  %  T«r;  narrow  ona,  a 
ODt7  (0  common  law  liana,  ai<-lnaiTa  of  mo 
tomi7  and  raapondentia  bonds,  etc. 

In  aqnily,  poaaeaaion  wai  not  eaMiiHal. 
be  wn  eqaitable  lien  apon  k  f^Qd  or  lubjact  in 
anotbcr,  wbicb  couid  ba  maintained  aud  enn 
tha  lieuor'a  having  poaaeaaion,  if  the  identit 
JBot  could  ba  diatincUf  traced  (Oiinnell  tb 
Sudf.,  132).  tbe  Conimiaaionera  wiab  to  pi 
one  nama,  both  tbe  DommDn'  law  and  the  eq 
and  hare  tougbt  to  bring  nnder  one  bead  ol 
priDoiples  whiob  afisot  liens  bf  potseulon  or  u 

N.  Y.  C.  C,  Boo.  1582. 

Hon.— Deflnition  of  Lkd,  See.  1180,  oonat 
I,  Tit.  IV,  Pari  III,  Code  af  Civil  Prooodo 
amittod  from  that  Coda.  > 
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BxifltoDoo  of 
lien  doM  not 
affect  the 
right  of 
creditor. 


Holder  of 
lien  not 
entitled  to 
compensa- 
tion. 


Sec.  2892.  The  existence  of  a  lien,  as  secarity  for  the 
performance  of  an  obligation,  does  not  affect  the  right  of 
the  creditor  to  enforce  the  obligation  without  regard  to 
the  lien. 

N.  T.  0.  C.>  Sec.  1595. 

Sec.  2893.  One  who  holds  property  by  virtue  of  a  lien 
thereon,  is  not  entitled  to  compensation  from  the  owner 
thereof  for  any  trouble  or  expense  which  he  incurs  re- 
specting it,  except  to  the  same  extent  as  a  borrower, 
under  Sees.  1892  and  1893. 

N.  Y.  0.  C,  Sec.  1596. 


ARTICLE  IV. 


PRIORITT  OF  L»N8. 


Priority  of 
liena. 


Sbctioh  2897.  Priority  of  liens. 

2898.  Priority  of  mortgage  for  price. 

2899.  Order  of  resort  to  different  funds. 


Sec.  2897.  Other  things  being  equal,  different  liens 
upon  the  same  property  have  priority  according  to  the 
time  of  their  creation,  except  in  cases  of  bottomry  and 
respondentia. 

N.  T.  C.  C,  Sec.  1697. 

Mmw?  °'         ^^^-  2^9^-     ^  mortgage  given  for  the  price  of  real  prop- 
for  price.       crty,  at  the  time  of  its  conveyance,  has  priority  over  all 

other  liens  created  against  the  purchaser,  subject  to  the 

operation  of  the  recording  laws. 

N.  T.  C.  C,  Sec.  1598. 

Sec.  2899.  Where  one  has  a  lien  upon  several  things, 
and  other  persons  have  subordinate  liens  upon,  or  inter- 
ests in,  some  but  not  all  of  the  same  things,  the  person 
having  the  prior  lien,  if  he  can  do  so  without  risk  of  lose 
to  himself,  or  of  injustice  to  other  persons,  must  resort  to 
the  property  in  the  following  order,  on  the  demand  of 
any  party  interested : 

1.  To  the  things  upon  which  he  has  an  exclusive  lien. 

2.  To  the  things  which  are  subject  to  the  fewest  subor- 
dinate liens. 

3.  In  like  manner  inversely  to  the  number  of  subordi- 
nate liens  upon  the  same  thing;  and, 


Order  of 
resort  to 
different 
funds. 


CIVIL  CODE. 

bings  are  TCitbin  one  of  the  foregoing 
to  the  eame  Dumber  of  liens,  resort 

B  which  have  not  been  tranaferred 
vas  created. 

which  have  been  ao  transferred  with- 
out a  valuable  cuasideratiou  ;  and, 

(3.)  To  the  tbioga  which  have  been  so  transferred  for 
ivalaable  conalderation. 

N.  T.  c.  C,  Sm.  li«. 


ARTICLB  V. 


N  2003.  BigbtLoisdserE. 
280*.  Righli  of  inferior  lienor. 
ZB05.  Redemption  riom  liea,  bow  niiuia. 


Sec.   2903.     Every  person,  having  an  interest  in  prop-  v^At^, 
ertj  subject  to  a  lien,  baa  a  right  to  redeem  it  from  the         °" 
lien,  at  aoy  time  at^er  the  claim  is  dae,  and  before  his 
right  of  redemption  is  foreeloaed.  ^ 

H.  T.  C.  C,  8bo.  IflOO. 

Sbc.  2904.     One  who  haa  a  lien  inferior  to  another,  lu^t" 
npon  the  same  property,  has  a  right —  uenor. 

1.  To  redeem  the  property  in  the  same  manner  as  its 
owner  might,  from  the  superior  lien  ;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior 
lien,  when  necessary  for  the  protection  of  his  interests, 
npoQ  aatisfying  the  claim  secured  thereby. 

N.  T.  C.  C,  Sao.  1601. 

Src.  2905.     Kedemption  from  a  lien  is  made  by  per- 
forming, or  offering  to  perform,  tbe  act  for  tbe  perform-   how 
aace  of  which  it  is  a  security,  and  paying,  or  offering  to 
pay,  the  damages,  if  any,  to  which  the  holder  of  the  lieu 
B  entitled  for  delay. 

S.  Y.  C.  C,  Sao.  ISOi. 
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ARTICLE  VI. 

EXTIMCTIOH   OF   LIBH8. 

Section  2909.  Lien  doomed   aooessory  to  the   act  whose  perfonnmnce   It 

secures. 

2910.  Extinction  by  sale  or  conversion. 

2911.  Lien  not  extinguished  bj  lapse  of  time  voder  statatc  wf 

limitation. 

2912.  Apportionment  of  lien. 

2913.  When  restoration  extinguishes  lien. 

Liendeemed  Sec.  2909.  A  lien  IS  to  be  deemed  accessory  to  the  act 
theactwboM  for  the  performance  of  which  it  is  a  secarity,  whether  aDV 
UMcores!'^*  persoD  18  bound  for  such  performance  or  not,  and  is  eztio- 

guishable  in  like  manner  with  any  other  accessory  obii- 

gation. 

N.  T.  C.  C,  Sec.  1603. 

Extinction         Seo.  2910.     The  sale  of  any  property  on  which  there 

conrerEion.     18  a  lien,  in  satisfaction  of  the  claim  secured  thereby,  or, 

in  case  of  personal  property,  its  wrongful  conversion  by 

the  person  holding  the  lien,  extinguishes  the  lien  thereon. 

N.  Y.  C.  C,  Sec.  1604. 

MtSi°°UA       ^^^'  ^^^^'    ^  ^^^^  ^®  extinguished  by  the  lapse  of  the 
bTUpseof     time  within  which,  under  the  provisions  of  the  Code  of 

time  under  '  *^ 

itotnteof      Civil  Procedure,  an  action  can   be  brought  upon  the 
principal  obligation. 

N.  T.  C.  C,  Sec.  1605. 

Apportion.         Sec.  2912.     The  partial  performance  of  an  act  secured 

ment  of  UoBa 

by  a  lien  does  not  extinguish  the  lien  upon  any  part  of 
the  property  subject  thereto,  even  if  it  is  divisible. 

N.  Y.  C.  C,  Sec.  1606. 

Whonresto-       Sec.  2913.     The  voluntarv  restoration  of  property  to 

ration  cxtln-  •'  r      r        ^ 

gniihesuen.  its  owno.r,  by  the  holder  of  a  lien  thereon,  dependent 
upon  possession,  extinguishes  the  lien,  as  to  such  prop- 
erty, unless  otherwise  agreed  by  the  parties j  and  extin- 
guiBhes  it,  notwithstanding  any  such  agreement,  as  to 
creditors  of  the  owner  and  persons  acquiring  a  title  to 
the  property,  or  a  lien  thereon,  in  good  faith,  and  for  a 
good  consideration ;  unless  such  restoration  is  made  to 
the  owner  as  a  mere  employ^  of  the  holder  of  the  lien,  or 
for  a  merely  transient  purpose. 

N.  Y.  C.  C,  See.  160r. 


■S  IK   GSKKBIL. 

I   OP   Rl4L   pBOPUtTT. 

B  or  Pebidhal  Pbopibtt. 


age,  irhen  gpaai&l. 

Teat,  when  dicmcd  ■  mortgkga. 

lii  ahkpter  do  not  sffeiit  bottamij  Dr  I 

lubject  to  dsTcsiaDae,  maj  be  proved. 

E»y  be  mortgaged. 

■17  beld  ma}  be  mortgaged. 


ia  a  contract,  by  whiob  api 
i  for  the  performance  of  an 
a  change  of  posaessiOD. 


Sec  2920.  The  lien  of  a  mortgage  ie  special,  01 
therwUe  expressly  agreed,  and  is  independent  of 
«Mion. 

N.  T.  0.  C,  8eo.  IIKIV. 

Stc.  3921.  Every  transfer  of  an  interest  in  propi 
hade  only  as  a  security  for  the  performance  of  ano 
'"t.ia  to  be  deemed  a  mortgage,  except  when,  in  the 
^  personal  property,  it  is  accompanied  by  an  ac 
thiDgeof  possession,  in  which  case  it  is  to  be  deemi 
pledge. 

N.  T.  C,  C„  Sflc.  IBIO. 
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proTiiiaiui of      Sec.  2922.     Contracts   of   bottomry   or   respondentia. 
'  donotX^   althoagh  in  the  nature  of  mortgngea,  are  not  affected  hy 

napopdtniiii  any  of  the  provieione  of  this  chapter. 

:  K.  T.  C.  C,  Bee.  1«11. 

I  TikuTer  Sec.  2923.     The  fact  that  a  transfer  was  made  sabject 

p  lodabH-      to  defeasance  on  a  condition,  may,  for  the  purpose  of 

btproTBl  showing  such  transfer  to  be  a  mortgage,  be  proved  [ez- 
a  recorded  inatrument  acquired  in  good 
valae,  or  encambra  ces  acquired  io  good 
ded  by  authority  of  any  existing  law], 
i  does  not  appear  by  the  terms  of  the 

r.  Y.  C.  C,  Sot.  191*. 

ny  interest  in  property,  which  is  capable 
rred,  may  be  mortgaged, 
f.  Y.  C.C,  8eo.  IBIS. 

I  mortgage  may  be  created  npoa  property 
^0  the  mortgageor. 
[.  Y.  C.  C,  Sm.  1S14. 

.  pi'wer  of  sale  may  be  conferred  by  ■ 
the  mortgas;ee  or  any  other  person,  to  b«    j 
a  breach  of  the  obligation  for  which  the 
JCurity. 

r.  Y.  C.  0.,  8eo.  161S. 

L.  power  of  sale  under  a  mortgage  is  a 
<e  executed  only  in  the  manner  prescribetl 
Civiii  PaooBDnai. 
I.  Y.  c.  C,  Boo.  I«1S. 

foTB.— Chap.  II,  Tit.  II,  Put  lU,  Me«TarkC>4iO 
il  ProMdnn,  ought  to  ba  unagwl  ud  ptmd  a  M 
le  ar  Civil  Prooednn,  or  thii  nctiDn  rtraok  o«L 


L  mortgage  is  a  lien  npon  everythiox  tli*' 
t  grant  of  the  property,  and  npon  notbin; 

«.Y.C.  C.,8«!.]8I7. 

L  mortgage  of  property  held  adversely  to 
lakea  effect  from  the  ti  me  at  which  be,  or 
nder  bim,  obtaina  possession  of  the  prop- 
irecedence  over  every  lieo  upon  the  mort- 
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1  the  property,  created  sabseqaently  to 
le  mortgage, 
c.  c,  Ben.  iei8. 

ortgage  does  not  entitle  the  mortgagee  MorCme 
the  property,  auleBa  authorized  by  the   «diiu« 

le  mortgage,  but  after  the  execution  of  topowidoD 

lortgageor  may  agree  to  such  change  of 

a  new  coDBideratioo. 
C.  C,  6«<i.  1020.  , 

lortgagee  may  foreclose  the  right  of  ronciotim. 
mortgageor,  io  the  manner  presoribed 

7tL  PaOOEDUaE. 

,c.  C.Sm.  1«SL 

lersoQ  whose  interest  is  subject  to  the   vhm. 
>  may  do  any  act  which  will  substan- 
ortgagee's  security, 
c.  c,  8m.  leis. 


AKTICLB  U. 


■fi  of  re«]  propttt;  dedDsd. 

itted. 

■  rnortgH*- 

■e  n»E  ■  peraonki  obligation 

m  paid  after  propsrtj  puni  b;  n 

cnoiTledgcd  and  recordid. 

[T  and  V,  on  rocoiding,  eto.,  applied. 

ranoei  prolecUd  bj  noordiag  laoa. 

iranoea  pnanmad  to  b«  aeqalnd  in  good  ftith,  eta. 

■ntl;  BOqaired  titl*  inDTM  to  mortgagM. 

Bit  b«  raoordsd  aa  mortgagi, 

ng  HBigDnBot  of  moTtgaga. 

\o,  how  dlacharged. 


for  not  uknoirlsdging  latiafaoUon. 

ortgage  of  real  property  is  called  a  real  iion«>ga  of 
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How  created. 


Form  of 
mortgage. 


Sko.  2937.  A  real  mortgage  can  be  created  only  bj 
writing,  with  the  formalities  and  requisites  necessary  in 
the  case  of  the  exccation  of  a  real  instrument.  ^ 

N.  Y.  C.  C,  Sec.  1623. 

Note. — The  words  "  under  seal "  struek  ont.  This  ttc- 
tioQ  can  he  consolidated  with  See.  2959  and  placed  in  tb« 
preceding  article. 

Seg.  2938.  A  real  mortgage  may  be  made  in  substan- 
tially the  following  form  :  ^ 

This  mortgage,  made  the day  of ,  in  tbe 

year ,  by  A.  B.,  of ,  mortgageor,  to  C.  D.,  of 

,  mortgagee,  witnesseth : 

[I.]  That  the  mortgageor  mortgages  to  the  mortgagee 
[here  describe  the  propeTty\^  as  security  for  the  payment 
to  him  of • —  dollars,  on  [or  before]  the day  of 


•,  in  the  year 


•,  with  interest  thereon  \pr^  as 


security  for  the  payment  of  an  obligation,  describing  if, 
etc.'] 

[If  a  power  of  sale  is  to  be  given^  add,]  II.  That  in  case  of 
the  non-payment  of  the  principal  sum,  or  of  any  part  of 
the  interest  thereon,  when  due,  the  mortgagee  may  enter 
upon  and  sell  the  property  above  described,  in  the  man- 
ner prescribed  by  the  Civil  Code  and  the  Codb  of  Civii 
Procedure  of  this  State,  and  apply  the  proceeds  of  such 
sale  to  the  satisfaction  of  the  amount  due  under  this  mort- 
gage, and  of  the  expenses  of  the  sale ;  the  residue  to  be 
forthwith  paid  to  the  mortgageor. 

[If  the  interest  clause  is  tp  be  inserted^  add,"]  III.  That  if 
the  interest  upon  the  principal  sum  mentioned  herein  ia 
not  fully  paid  as  it  falls  due,  the  entire  principal  shall  be- 
come immedtately  due  and  payable,  at  the  option  of  the 
mortgagee. 

[If  the  insurance  ckntse  is  to  be  inserted,  f^dd,]  IV.  That 
the  mortgageor  shall,  at  his  own  expense,  keep  the  [build- 
ings] on  the  said  property  insured  against  fire  in  a  reput- 
able insurance  office,  for  the  benefit  of  the  mortgagee,  to 
the  extent  of dollars,  until  this  mortgage  is  paid 


or  otherwise  extinguished. 
Witnessed  by : 
E F- 


Execnted  by : 
A -B. 


Mortgage  Sec.  2939.     A  real  mortgage  does  not  bind  tbe  mo^^ 

not  a  per-  -i  f>         %  f 

sonni  obiiga.  gagcor  personally  to  perform  the  act  for  the  performance 
of  which  it  is  a  security,  unless  there  is  an  express  cov- 
enant therein  to  that  effect. 

N.  Y.  C.  C,  Sec.  1624.  * 

KoTB.— Strike  out  "  real/'  and  pat  thii  seetMB  h  pr*- 
eediDg  artielo. 


OIVIL  CODE.  501 

len  real  property,  sabject  to  a  mortgage,  By  whom 
ion  or  will,  the  aucceasor  or  devUee  must  gropgrty 
;rag6  out  of  his  own  property,  without  nidcouiDn 
executor  or  administrator  of  the  mort- 
ere  is  an  express  direotiOD  in  the  will  of 
bat  the  mortgage  shall  be  otherwise  paid. 
Y.  C.  C,  Sbo.  IfllB. 

i^al  mortgage  may  be  ackoowledged  or  hc»  se- 
nd recorded,  in  like  maoDer  with  granta,  u»dr«caH«(i 
'  DiuBt  be  recorded  io   books  kept  for 
ively. 
T.  C.  C.  S«o.  192«. 

r  the  purpose  of  determining  the  right  cimpa.  it 
ffect  of  recording  or  non-recording,  a  ^tHnHog". 
mortgage  is  deemed  a  real  instrument,  and  is  governed       "'^'' 
by  the  chapters  on  Recordini/   Trantferi  of  Rtul  Property, 
aiid  Unlaiaful  Tra7u/a-i. 

Sec.  2943.     Encumbrances  protected  by  the  recording  bdcvdi- 
lawBare  defined  in  Sec.  1114  of  (his  Code.  IS^"/"" 

Sko.  2944.     An  encumbranoe  is  prima  facie  presumed   edcoiii. 
to  be  acquired  in  good  faith,  in  like  manner  with  a  re-  i^'^'iotw' 
corded  instrument  mentioned  in  Sec.  1206,  but  the  encum-    J^wih" 
brancer  must  show,  as  against  an  unrecorded  instrument, 
that  the  debt  or  obligation  secured  by  the  encumbrance 
"VHS  an  actual  bona  fide  debt  or  obligation,  existing  at  the 

ime  of  creating  the  encumbrance,  and  be  subject  to  the 

ales  mentioned  in  Sees.  1207  and  1208. 

Sec.  2945.  Title  acquired  by  the  mortgageor,  subae-  aDti»]iKBt- 
lueot  to  the  execution  of  the  mortgage,  inures  to  the  unainnrm 
Qortgagee  as  security  for  the  debt,  in  like  manner  as  if  " 

Enquired  before  the  execution.  The  priority  of  appHca- 
ion  of  such  subsequently  acquired  title  to  succes&ire 
nartgageoa  is  determined  by  the  existing  rales  of  priority 
^hen  no  title  is  aubtiequeutly  acquired.  This  section 
ipplies  to  other  encumbrances  in  like  manner  with 
nortgages. 
"Sn  MctioD.]         NOTi.— See  See.  lOTS  of  Ihii  Code. 
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What  miut        Seo.  2946.    Every  grant  of  real  property,  or  of  any 
SB  mortgmge.  estate  therein,  which  appears,  by  any  other  writing,  to  be      . 
intended  as  a  mortgage,  within  the  meaning  of  Cbap.  I      | 
of  this  Title,  must  be  recorded  as  a  mortgage ;  and  if  each       I 
grant  and  other  writing  explanatory  of  its  true  character 
are  not  recorded  together,  at  the  same  time  and  place, 
the  grantee  can  derive  no  benefit  from  such  record. 

K.  T.  0.  C,  Seo.  1628. 

Recording  Sec.  2947.  An  assignment  of  a  real  mortgage  may  be 
of  mortgage,  rccordcd  in  like  manner  with  a  mortgage,  but  in  a  sep- 
arate book.  Such  assignment  cannot  be  recorded  unless 
executed,  acknowledged  or  proved,  with  the  same  for* 
malities  as  grants  of  real  property.  When  recorded,  it 
operates  as  notice  to  all  persons  subsequently  deriving 
title  to  the  mortgage  from  the  assignor. 

N.  Y.  C.  C,  See.  1629. 

Mortgage,         Sec.  2948.    A  rccordcd    real    mortscage  mfcy  be  dia- 

how  •  is-  1  r 

charged.  charged  by  an  entry  in  the  margin  of  the  record  thereof, 
signed  by  the  mortgagee  or  his  personal  representative 
or  assignee,  acknowledging  the  satisfaction  of  the  mort- 
gage  in  the  presence  of  the  Eecordor,  who  shall  certify 
the  acknowledgment  in  form  substantially  as  follows: 

"  Signed  and  acknowledged  before  me,  this day  of 

,  in  the  year ;"  and  he  shall  affix  his  oflScial 

name  thereto. 

[New  seotion.]  Based  on  "  ConTeyances,"  Sec.  37. 

^^°^-  Seo.  2949.    A  recorded  real  mortgage,  if  not  discharged 

as  provided  in  the  preceding  section,  must  be  discharged 
upon  the  record,  by  the  officer  having  custody  thereof,  on 
the  presentation  to  him  of  a  certificate  signed  by  ibe 
mortgagee,  his  personal  representatives  or  assigns,  ac- 
knowledged, or  proved  and  certified,  as  prescribed  by  the 
chapter  on  Recording  Transfers,  stating  that  the  mortgage 
has  been  paid,  or  otherwise  satisfied  and  discharged.     * 

N.  Y.  C.  C,  Beo.  1630  ;  •*  Conre^Mkces,"  Sec.  SS. 

8mm.  Seo.  2950.    A  certificate  of  the   discharge  of  a  real 

mortgage,  and  the  proof  or  acknowledgment  thereof,  most 
be  recorded  at  length,  and  a  reference  made  in  the  record, 
to  the  book  and  page^  where  the  mortgage  is  recorded, 
and  in  the  minute  of  the  discharge  made  upon  the  record 
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;e,  to  the  book  and  page  where  the  dis- 
led. 

I.  Y.  C.  C,  See.  1031 ;  "  ConTejinOBi,"  8m.  39. 

a   satififyinff  a  recorded   rent   mortgage,  PHUtrfoi 

0  appears  irom  the  record  to  be  an  owner  <^n(Ht- 
f  the  mortgage,  or  the  personal  reprf^seot- . 
owner  or  part  owner,  muat  acknowledge 

uch  mortgage,  ae  provided  in  this  chapter, 
lya  after  demand  therefor,  from  any  per- 

1  the  property  or  in  any  lien  thereon ;  and 
r  refuses  to  majfe  such  acknowledgment 
)  mentioned,  be  shall  pay  one  hundred  dol- 
ly making  the  demand,  and  all  damages 
luch  neglect  or  refusal.  The  person  mak- 
1  must  first  tender  lo  the  acknowledging 
lable  charges  in  that  behalf. 

'  (JonTey»nce»i"  Sec.  40. 

ToTB. — Put  the  penal  part  of  Ihii  Hctiun  in  chapter  on 


ARTICLE  III. 


Ill  be  nthentieated. 

.at  be  raeorded. 

ler  MCtloaa  on  reoording  mkde  applleftble. 

corded  id  diBbreDt  pUoei. 

ae  *l1ow«d  for  travel  U>  Resorder'a  offloe. 

ipert;  in  tnnait  exempt. 

ip«rl7  of  eammon  eiiTTiar,  where  noorded. 

ipert;  eiampt  rrom  operalioii  of  the  mortgage,  when. 


corded  mortgage,  notioe. 

raonal  mortgage,  how  utiafied  od  noord. 

irtgagee  ma;  forecloae. 
idltora  of  mortgageor,  remedy. 
^ditora  of  mortgagee,  remed;. 
(■not  applj  to.ihipa. 
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Mortgage  on       Seo.  2956.    A  mortgage  of  personal  property  is  called 
property,  a    a  personal  mortfica^ce. 

iBcrtgage. 

Property  Seo.  2967.     All  personal  property  is  the  subject  of  mort- 

■uUJectto.         •  ^  -J    J  .      a         orvTO 

gage,  except  as  provided  m  Sec.  2978. 

Same.  Sec.  2958.     Growipg  crops,   nursery   trees  and  dlbcr 

anticipated  products  of  land  are  personal  property,  within 
the  meaning  of  this  article. 

[New  section.]  Story  Eq.  Jnr.  Sec.  1021 ;  Wilson  vs.  Wilson,  32  Bub.. 

828.  There  may  be  a  mortf^ge  of  personal  property  ooC 
yet  in  being,  if  it  is  the  antioipated  product  of  property 
owned  by  t^e  mortgageor  (as  where  he  mortgage!  all  the 
produce  of  his  ^arm  during  a  given  season),  takin|  ciKt 
upon  the  property  as  soon  as  it  comes  into  exieteuee  (Cod- 
derman  vs.  Smith,  41  Barb.,  328).  But  the  mereexpeetsnej 
of  an  heir  apparent  cannot  be  mortgaged  (Carlton  vs.  Leigb- 
ton,  3  Meriv.,  687).  See  Sees.  460  and  461,  for  a  definition 
of  what  may  be  transferred. 

Note. — In  New  York  all  personal  property  may  be  noii- 

gagod — mortgage  to  bejiledf  not  recorded ;  must  be  reoewed 

every  year.     The  two  preceding  sections  propose  to  extend 

the  law  to  all  personal  property.    The  following  section  ii 

the  existing  law.     One  or  the  other  wiU  be  finally  omitted : 

Skc.  — .    A  personal  mortgage  may  be  made  on  the  fol- 
lowing property,  to  secure  the  payment  of  Just  indebtedness: 

1.  Upholstery  and  furniture  used  in  hotels  and  poblie 
boarding  houses. 

2.  Saw  mill,  grist  mill  and  steamboat  machinery. 

3.  Tools  and  machinery  used  by  machinists,  foimderyaeD 
and  other  mechanics. 

4.  Steam  boilers,  steam  engines,  locomotives,  engines  and 
the  rolling  stock  of  railroads. 

5.  Printing  presses  and  other  printing  materials. 

6.  Instruments  and  chests  of  a  surgeon,  physician  or 
dentist.  * 

7.  Libraries  of  all  persons. 

8.  Machinery  and  apparatus  for  mining  purposes. 

9.  Growing  crops. 

*<  Chattel  Mortgages,''  Sec.  1.    The  last  subdhrinw 
is  from  "  Fraudulent  Conveyances,"  Sec  17. 
This  section  may  be  substituted  for  the  two  preceding ; 
the  remaining  sections  can  readily  be  adi^>ted  to  it 

How  created  Seo.  2959.  A  porsoDal  mortgage  can  only  be  created 
by  a  written  instrament,  and  witb  tbe  same  formalities 
required  to  create  a  mortgage  on  real  property. 

Power  of  Seo.  2960.     A  power  of  attorney  to  execute  a  perBonal 

exJaS.  mortgage  must  be  in  writing,  subscribed,  acknowledged 
or  proved,  certified  and  recorded,  in  like  manner  as  pow- 
ers of  attorney  for  grants  of  real  property. 

Form  of.  Sbo.  2961.     A  personal  mortgage  may  be  made  in  sab- 

stantially  the  following  form : 
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ade  the day  of ,  in  the 

B.,  of ,  by  oucujmtion  u , 

.,  of ,  mortgagee,  witnesaeth  : 

rtgageor  mortgages  lo  the  mortgagee 
er(j'],  aa  aecurity  for  the  payment  lo 

rs,  00  [or  before]  the day  of 

,  with   ititereat  thereon  [or,  as 

ment  of  a  note  or  obligation,  deicril>- 
I'tgage  is  execnted  in  good  faitb,  and 
or  defraud  creditors. 
it  to  beg-iven,  add,^   II.   That  in  case  of 
tbe  noD-pByinent  of  the  principal  sum,  or  of  any  part  of 
the  interest  thoreon,  when  duo,  tbe  mortgagee  may  enter 
upon  any  place  where  the  said   properly  ia  situated,  and 
sell  the  property   above  describtid,  in   the  manner  pre- 
scribed by  tbe  Civil  Code  and  tbe  Code  of  Civil  Pbo- 
ciDifRE  of  thia  State,  and  apply  ibe  proceeds  of  sueb  sale 
to  the  Batisfaction  of  the  amoucit  due  under  this  mortgage, 
»nd  of  the  exponwea  of  the  sale;  tbe  residue  to  be  forth- 
with paid  to  the  mortgageor. 

[//  Iht  in/ereil  clause  U  to  be  interted,  «*?,]  III.  That,  if 
the  interest  upon  the  principal  aum  mentioned  herein  ia 
not  fully  paid  as  it  tialla  due,  tbe  entire  principal  shall 
betome  immediately  payable,  at  tbe  option  of  the  mort- 
gagee 

[//■  the  inmrance  clause  it  lo  be  inserted,  add,]  IV.  That 
tbe  mortgageor  shall,  at  bis  o^vn  expense,  keep  the  said 
property  insured  against  [fire]  in  a  reputable  insurance 
office,  for  the  benefit  of  the   mortgagee,  to  tbe  extent  of 

■ dollars,  until  this  mortgage  is  paid  or  otherniae 

extiDgaished. 
"Witnessed  by  :  Execnted  by  : 

E F .  A B . 

H,  T.  C.  C,  "Sohodnla." 

Sfo.  2962,    A  personal   mortgage,   before  it  can   be  mow  b»i|o. 
recorded,  must  be  acknowledged,  or  proved,  certified  and 
rscorded,  in  like  manner  with  real  mortgages. 

Note.— Tbist&kes  the  plus  otiiDBffld&vit.  Ample  panal 
tcotioDS  miiat  ba  prspkred  fur  the  Penal  Code,  to  lupply  a 
pnniibmeDC  far  (Vaadulent  mortgage  equal  to  that  for  per- 
JDT7.  The  change  ia  made  to  giie  aDiformity  and  limllarity 
to  real  uid  peraoDol  niortgiiigci. 

Sec.  2963.  A  personal  mortgage  must  be  recorded  in  uaitbe 
the  office  of  the  County  Recorder  of  tbe  county  or  coun- 
ties where  tho  property,  or  parts  thoreof,  ia  reapeetively 
located  or  need,  or  in  which  it  is  removed.  It  must  be 
ncorded,  alao,  in  the  county  whore  the  mortgageor  re- 
t>4 
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sides,  if  a  resident  of  this  State.    A  certified  copy  of  a| 
personal  mortgage,  once  recorded,  may  be  recorded  in 
any  other  county. 

[New  section.] 

o^r  wc.         Sec.  2964.     The  provisions  of  Sec.  1218  are  applicable 
reoording      to  the  recording  of  a  personal  mortgage. 

mftde  appli«  c»  t  cj    c? 

<»"«•  [New  section.] 


Recorded  in 

different 

places. 


Seo.  2965.  A  single  personal  mortgage, •embracing 
several  things  of  such  character  or  so  situated  that,  bj 
the  provisions  of  this  article,  separate  recording  would 
be  required  in  different  places,  is  only  valid  in  respect  to 
the  things  aud  places  as  to  which  it  is  duly  recorded. 

N.  Y.  C.  C,  Sec.  1637. 

Timeoi.  Seo.  2966.     The  mortgagee  in  a  personal  mortgage  ia 

trereitoRe-  allowcd,  from  thv)  date  of  the  mortgage,  one  day  for  every 

office.  twenty  miles  of  the  distance  between  his  residence  ana 

the  County  Recorder's  office  where  such  mortgage  OBgbt 

by  law  to  be  recorded.    During  such  time  the  mortgage 

shall  have  the  same  effect  as  if  recorded. 

[New  section.]         Based  on  "  Chattel  Mortgages/'  Sec.  7. 

NoTs. — This  section  should  either  be  omitted  or  eztesded 
to  all  real  instraments  and  real  mortgages. 


Property 
in  tranut 
exempt. 


Property  of 
common  car- 
rier, where 
recorded. 


Seo.  2967.  Property  in  transitu  from  the  possession  of 
the  mortgagee  to  the  county  of  the  residence  of  the 
mortgageor,  or  to  a  location  for  use,  shall,  during  a  reasoD- 
able  time  for  such  transportation,  be  considered  as  located 
in  any  county  where  it  is  recorded. 

'  SUts.  1857,  347,  Seo.  2. 

Sec.  2968.  A  mortgage  of  property  used  in  coodncling 
the  business  of  a  common  carrier  must  be  recorded  in  the 
county  where  the  principal  office  or  place  of  bnsiness  of 
such  carrier  is  located  ;  and  such  recording  shall  operate 
to  protect  the  mortgage  in  all  counties,  as  against  cred- 
itors, subsequent  purchasers  and  encumbrancers,  to  the 
same  extent  as  if  the  mortgage  was  recorded  in  all  cooo- 
ties. 

[New  section.] 

SSJSuch?       Sec  2969.    Except  as  provided  in  Sees.  2967  and  2968, 
g«|eTwben    porsonal  property,  mortgaged  within  the  pronsions  of 


Property 
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;  from  tbe  operation  of  the  mortgage 
noved  by  the  mortgageor  from  the 
mortgage  is  recorded,  or  when  per- 
of  Buph  county,  when  olherwiae  re- 
iration  of  a  reasonable  time  for  its 
De  is  taken  as  a  pledge,  as  provided 


mortgageor  voluntarily  reraovea  the  suw. 
iDto  a  oonnty  wherein  the  mortgage 
ilantarily  permits  it  to  remain  there 
,  the  mortgagee  may  take  posses-ion 
tispose  of  it  as  a  pledge  for  tbe  pay- 
ragh  suob  debt  is  not  due. 

lonal  mortgage  ceases  to  be  valid,  suw. 
of  the  mortgageor,  and  SQbsequent 
jranners  in  good  faith,  after  tbe  ex- 
iths  from  the  time  the  money  is  doe, 
lortgage,  HDlesB  within  sucb  three 
ire  commenced  to  foreclose  tbe  lien, 
n  requires  a  new  mortgage. 

icording  of  a  personal  mortgage,  in  BKordtd 
ovisions  of  this  article,  operates  a^  JUSm?*"' 
3redilors,  suhaequent  purchasers  and  ' 

.  C,  San.  1036. 

sonal  mortgage   is  void   as  agaiost  psnoui 
•tgageor,  and  subsequent  purchasers   K^TSSSitd 
if  tbe  property  in  good  faith  and  for  ™™™^- 
orded,  or  accompanied  by  an  imme- 
)llowed  by  an  aotoal  and  continued 

C.  C,  Sac.  ISSi;  "  Fnuidalent  CoDTejuiae*," 
.  lb. 

jonal  mortgage  may  be  satisfied  on   howhiii. 
,nner  as  mortgages  of  real  property, 
),  2951,  apply  to  personal  mortgages. 
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Mortgagee 
may  lore- 
cloee. 


Crodlton  of 
mortgageor, 
remedy. 


Sec.  2975.  A  mortgagee  of  personal  property,  when 
the  debt  for  which  it  is  given  is  due,  may  foreclose  the 
inortgageor's  right  of  redemption  by  a  sale  of  the  prop- 
ert}',  made  in  the  manner  and  upon  the  notice  prescribed 
by  the  Title  on  Pledt/e,  or  by  proceedings  under  the  Code 
OF  Civil  Procedure. 

N.  Y.  0.  C,  See.  1633. 

Sec.  297d.  A  creditor  of  a  roortgageor  of  personal 
property,  by  a  proper  action  in  the  District  Court,  may 
subject  the  interest  of  the  mortgageor  to  the  payment  of 
debts  duo  such  creditor.  In  such  cases  the  Court  may 
decree  the  payment  of  the  secured  debt  before  matarily, 
issue  injunctions,  establish  priority  of  liens  and  decree 
sales,  in  like  manner  as  in  other  civil  cases.  In  such  ease 
the  burden  is  upon  the  mortgageor  or  mortgagee  to  show 
that  the  mortgage,  and  the  debt  secured  by  it,  were 
created  in  good  faith,  for  value,  and  not  to  hinder,  delay 
or  defraud  creditors. 


[New  section.] 


NoTB. — This  last  olaase  is  a  hard  rule,  which,  whan  stated 
in  another  form,  is,  that  **  the  mortgage  is  presiuBed  to  be 
fraudulent,  hut  the  parties  may  show  good  faith."  This  is 
better  than  the  existing  law,  which  makes  it  eoncltawdg 
fraudulent  and  void. 


Creditors  of 

mortgagee, 

ledy. 


Sec.  2977.  A  creditor  of  a  mortgagee  of  personal 
remedy.  property  has  remedies  against  the  interest  of  the  mort- 
gagee in  the  mortgaged  property  and  debt,  as  provided 
by  the  Code  of  Civil  Procedure. 

[New  section.] 

aoesnotap.       Seo.  2978.     This  article  does  not  apply  to  any  mort- 

ply  to  ships.  rr  J  j 

gage  of  a  ship  or  part  of  a  ship,  which  is  required  by  Act 
of  Congress  to  be  filed  or  recorded  in  any  other  manner. 

Note.— By  Act  of  Congress  of  July  29th,  1850  (9  U.  S. 
Stat  at  L.,  440),  it  was  provided  "  that  no  bill  of  nl«t 
mortgage,  hyj^othecation  or  ennreyance  of  any  Tssid,  or 
part  of  any  vessel,  of  the  United  States,  shall  bo  rslid 
against  any  person  (other  than  the  grantor  or  mortgageor, 
his  heirs  and  devisees,  and  persons  having  setosl  notteo 
thereof),  unless  such  hill  of  sale,  mortgage,  hypothecstios 
or  conveyance  be  recorded  in  the  office  of  the  Collector  of 
the  Customs  where  such  vessel  is  registered  or  enrolled. 
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'fiicnov  298A. 
2987. 
2988. 
2989. 
2990. 
2991. 

2992. 

2993. 

2994. 

2995. 

2996. 

2997. 

2998. 

2999. 

3000. 

3001. 

3002. 

3003. 

3004. 

3005. 

3006. 

3007. 

3008. 

3009. 

3010. 

3011. 


PLEDGE. 

Pledge,  what. 

When  contract  is  to  be  deemed  a  pledge. 

DeliTery  essential  to  validity  of  pledge. 

Increase  of  thing. 

Lienor  may  pledge  property  to  extent  of  his  lien. 

Real  owner  cannot  defeat  pledge  of  property  transferred  to 

apparent  owner  for  purpose  of  pledge. 
Pledge  lender,  what. 
Pledge  holder,  what. 

When  pledge  lender  may  withdraw  property  pledged. 
Obligations  of  pledge  holder. 
Pledge  holder  must  enforce  rights  of  pledgee. 
Obligation  of  pledgee  and  pledge  holder,  for  reward. 
Gratuitous  pledge  holder. 
Debtor's  misrepresentation  of  value  of  pledge. 
When  pledgee  may  sell. 
When  pledgee  mnst  demand  performai^oe.     * 
Notice  of  sale  to  pledgeor. 
Waiver  of  notice  of  sale. 
Waiver  of  demand. 
Sale  must  be  by  anotion. 
Pledgee's  sale  of  securities. 
Sale  on  the  demand  of  the  pledgeor. 
Surplus  to  be  paid  to  pledgeor. 
Same. 

Pledgee's  purchase  of  property  pledged. 
Pledgee  may  foreclose  right  of  redemption. 


Pledge, 
what. 


Sec.  2986.     Pledge  is  a  deposit  of  personal  property  by 
way  of  security  for  the  performance  of  another  act. 

NoTB. — Our  statute  on  "  Pawnbrokers  "  will  be  found,  a 
little  condensed,  in  the  form  of  a  note  at  the  end  of  this 
chapter.  It  can  be  substituted,  if  thought  best,  for  this, 
which  is  a  copy  from  the  New  York  Civil  Code. 

8eo   2987.     Every  contract  by  which  the  possession  of  whencon- 

.  tract  Is  to  be 

pereonal  property  is  transferred,  as  a  security  only,  is  to  Jfj™^  » 
be  deemed  a  pledge. 

It  is  intended,  by  this  section,  to  place  every  mortgage 
of  personal  property,  accompanied  by  a  change  of  posses- 
sion, upon  the  same  footing  with  a  pledge.  This  is  in  ac- 
cordance with  the  rule  of  the  civil  law,  and  will  greatly 
simplify  the  law  of  this  State  in  respect  to  pledges  and 
mortgages  (see  Story  Bq.  Jur.,  Sec.  1006  ;  Code  Napoleon, 
2071,  2117). 

N.  Y.  C.C,  Sec.  1648. 


pledge. 
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Dellrery 
CMentiuto 
validity  of 
pledge. 


IncrMfle  of 
thing. 


Lienor  may 
pledge  prop- 
erty  to  ex- 
tent of  hla 
lien. 


Real  owner 
cannot  de- 
feat pledge 
of  property 
tranaferred 
to  apparent 
owner  for 
pnrpoee  of 
pledge. 


Pledge  lend' 
er,  what. 


Pledgehold- 
er, what. 


When  pledge 
lender  may 
withdraw 


propel 
pledge 


trty 
iged. 


Ohliffations 
of  pledge 
holder.     • 
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Seo.  2988.  The  lien  of  a  pledge  is  dependent  on  pos- 
session, and  no  pledge  is  valid  antil  the  property  pledged 
is  delivered  to  the  pledgee,  or  to  a  pledge  holder,  as  here- 
ailber  prescribed. 

N.  Y.  C.  C,  Sec.  1649. 

Seo.  2989.  The  increase  of  property  pledged  is  pledged 
with  the  property. 

N.  T.  0.  C,  Sec.  1650. 

Seo.  2990.  One  who  has  a  lien  upon  property  may 
pledge  it  to  the  extent  of  his  lien. 

This  power  is  not  fnlly  reoogniied  by  our  existing  bw ; 
bat  it  is  established  in  England,  and  seems  jnst. 

N.  T.  0.  0.,  Sec  1651. 

Seo.  2991.  One  who  has  allowed  another  to  assame 
the  apparent  ownership  of  property  for  the  purpose  of 
making  any  transfer  of  it,  cannot  set  np  his  own  title,  to 
defeat  a  pleage  of  the  property,  made  by  the  other,  to  a 
pledgee  who  received  the  property  in  good  faith,  in  the 
ordinary  coarse  of  business,  and  for  valae 

This  section  is  an  extension  of  our  present  rale  aDoviBg 
a  pledge  by  an  agent  inbmsted  with  indicia  of  title  to  be 
sustained  in  favor  of  one  who  lends  npon  it  without  ootke 
of  the  true  owner's  Utle. 

N.  T.  0.  C,  Sec.  1652. 

Seo.  2992.  Property  may  be  pledged  as  security  for 
the  obligation  of  another  person  than  the  owner,  and  in 
so  doing  the  owner  has  all  the  rights  of  apledgeorfor 
himself,  except  as  hereinafter  stated. 

N.*T.  C.  C.|  Sec.  1653. 

Sec  2998.  A  pledgeor  and  pledgee  may  agree  apoo  a 
third  person  with  whom  to  deposit  the  property  pledged ; 
who,  if  he  accepts  the  deposit,  is  called  a  pledge  holder. 

N.  T.  0.  C,  Sec.  1654. 

Seo.  2994.  One  who  pledges  property  as  security  for 
the  obligation  of  another,  cannot  withdraw  the  property 
pledged  otherwise  than  as  a  pledgeor  for  himself  might; 
and,  if  he  receives  from  the  debtor  a  consideration  for  the 
pledge,  he  cannot  withdraw  it  without  his  consent. 

N.  T.  0.  C,  Sec.  1656. 

Seo.  2995.  A  pledge  holder  for  reward  cannot  exon- 
erate himself  from   his  undertaking ;   and  a  gratoitoos 
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'  only  by  giving  reasonable 
)ledgee  to  appoint  a  new 
heir  fftilnre  to  ttRree,  by  doi 
with  some  impartial  persi 
a  reasonable  compensation 

.,  Sas.  isse. 

i  holder  mast  enforce  all  tb 
authorized  by  him  to  waiv 
.,  8m.  lesT. 

)e,  or  a  pledge  holder  for 
nd  liabilities  of  a  deposit 


itous pledge  holder  assumes 
gratnitous  depositary. 

I.,  sbc.  iS5g. 

h  debtor  has  obtained  ored' 
a  fraudulent  misrepresent 
pledged  by  or  for  him,  tbe 
pledge  to  correspond  witb  t 
ifanlt  thereof  may  recover 
:  be  not  actually -due. 

'.,  Bm.  IMD. 

lerformance  of  the  act  for 
i,  in  whole  or  in  part,  the 
due  to  him  by  a  sale  of  ] 
e  rules  andexceptions  hei 


property  pledged  may  be  i 
the  act  for  which  it  is  sei 
demand  performance  then 

].,  Sm.  1S83. 

^  must  give  actual  notic 
and  place  at  whinh  tbe  ; 

>t  such  a  reasonable  time  b< 
pledgeor  to  attend. 

:.,  See.  leas. 


512 


CIVIL  CODE. 


Wafrer  of 
notice  of 
sale. 


WalTer  of 
demancU 


Bale  mnat  be 
hj  auction. 


Pledgee's 
sale  of  secU' 
Titles. 


Sec.  3003.  Notice  of  sale  may  be  waived  by  a  plcdgeor 
at  any  time;  but  is  not  waived  by  a  mere  waiver  of  de- 
mand of  performance. 

N.  T.  C.  C,  Sec.  1664. 

Sec.  3004.  A  debtor  or  pledgeor  waives  a  demand  of 
performance  as  a  condition  precedent  to  a  sale  of  the 
property  pledged,  by  a  positive  refusal  to  perform,  after 
performance  is  due;  but  cannot  waive  it  in  any  other 
manner  except  by  contract. 

N.  Y.  C.  C,  See.  1665. 

Sec.  3005.  The  sale  by  a  pledgee,  of  property  pledged, 
must  be  made  by  public  auction,  in  the  manner  and  upon 
the  notice  to  the  public  usual  at  the  place  of  sale,  ia  re> 
spect  to  auction  sales  of  similar  property;  and  mast  be 
lor  the  highest  obtainable  price. 

It  is  of  coune  to  lye  nndentood  that  this  seotion  maj  be 
overrnled  by  agreement  of  the  parties. 

N.  Y.  C.  C,  Sec.  1666. 

Sec.  3006.  A  pledgee  cannot  sell  any  evidence  of  debt 
pledged  to  him,  except  the  obligations  of  Governments, 
States  or  corporations;  but  he  may  collect  the  same  when 
due. 

Of  course  a  different  agreement  may  be  made  by  the  par- 
tics. 

N.  Y.  C.  C,  Sec.  1667. 


Sale  on  the        Sec.  3007.     Whenever  property  plodcced  can  be  sold  for 

demand  of  r      r        J   r        & 

thepiedgeor.  a  pricc  Sufficient  to  satisfy  the  claim  of  the  pledgee,  the 
pledgeor  may  require  it  to  be  sold,  and  its  proceeds  to  be 
applied  to  such  satisfactlbn,  when  due. 

This  provision  is  new,  or,  at  least,  it  is  very  doobtftd 
whether  such  a  right  now  exists.  Bnt  Its  justice  is  rtty 
clear  (i5tory  Bailm.,  See.  320).  It  is  not  proposed  to  extead 
the  same  privilege  to  mortgages,  as  they  are  used  as  penna- 
nent  securities.  A  pledge  should  be  used  only  as  a  tranaieat 
security. 

N.  Y.  CO.,  Sec.  1668. 

Sec.  8008.  After  a  pledgee  has  lawfully  sold  ]U*operty 
pledged,  or  otherwise  collected  its  proceeds,  he  may  de- 
duct therefrom  the  amount  due  under  the  principal  obli- 
gation, and  the  necessary  expenses  of  sale  and  collection, 
and  must  pay  the  surplus  to  the  pledgeor,  on  demand 

K.  Y.  C.  C,  Sec.  1669. 


Surplus  to 
be  paid  to 
pledgeor. 
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I  property  pledged  U  sold  before  the   Sm*. 
i  is  due,  he  may  retain  oat  of  the  pro- 
poesibly  become  due  ander  bis  claim, 
\;  with  the  proper 4'ebate  of  interest. 
C.  C,  Bto.  1«70. 

ic.  3010.     A  pledgee,  or  pledge  holder,  cannot  pnr-  vir^m't 

w  the  property  pledged  except  by  direct  liealirg  with  oIpkikHi 

cdgcor.  '"*^- 

Slatj  on  Bailm.,  S«.  31S  :  wa  *lK>  Djktn  Ti.  AUsn,  7 
Hill,  4»T,  and  the  Title  od  TnoM.  But  (prior  lo  Luirg  of 
I86T,  Cbap.  4H,aaBiewhiit  entnrging  the  pomnofa  apecial 
partner)  it  wu  bald  tbst  a  ipsoial  partner  of  a  firm  witb 
whom  pmperlj  ■■  pledged  is  doI  inoapaoitiitcd  from  pnrcbis- 
lag  it  at  a  hIs  mads  by  tbe  arts.     Aa  be  irai  prohlbiled 

thip,  iDd  onald  not  be  emplojed  ai  agent,  attume;  or  otb- 
■rwiao,  no  daty  dsToWed  upon  him  In  rererenoe  to  Ibe  hail- 
nteut  HeconidDot^doTdireotin  tbe  nie;  and, henoe,  was 
Dot  witbia  tbe  role  tbat  one  iball  not  be  permitted  to  par- 
chaM  who  baa  a  daty  iDODuiiiteiit  witb  tbe  charaotaT  of 
porchaMr  (Lawii  Ti.  flraham,  4  Abb.  Pr.,  lOe). 
S.  T.  C.  C,  See.  I«TI. 

!.  3011.     Instead   of  selling    property,  pledged,  as  Piadmur 
Dbefore  provided,  a  pledgee  may  foreclose  the  right  rigbtam- 
leinption  by  a  judicial  sale  nnder  the  direction  of  a  ''™i*'"- 
etent  Court;  and  in  tbat  case  may  be  anthorizod  by 
oart  to  purchase  at  tbe  sale. 
N.  T.  C.  C.,8ee.  len. 

NoTl.— Tbs  rollowing  ii  odt  Itatnte  on  "Pawabrokan" 
(fitala.  1881,184)  : 

Samen  I.  Brerj  peraon  earrjing  on  tbe  baiineM  of  a 
pledgee,  id  tbii  Btate,  mnit  keep  a  regiater,  wborein  muat  be 
enlered,  In  tbe  EDgliabiaDgnage,  the  date,  duration,  amount, 
and  rale  of  Intereat,  of  mrj  loan  made  bj  htm,  an  aocu- 
rate  laBonnt  and  deioription  of  the  property  pledged,  and 
the  name  end  reaidence  of  the  pledgeor,  and,  at  the  aame 
time,  deliier  to  [he  pledgoor  ■  written  oi  printed  memoran- 
dum  aigned  by  bito,  eoutainiag  a  copy  of  the  entry,  and 

Eec.  1.  The  rata  of  Intereat  which  may  be  eharged  by 
aoy  pledgee  ahall  not  eioeed  fonr  per  cent,  per  monlb,  in 
advance,  on  alt  loana  exceeding  twenty  doUan,  whieb  abaU 
include  all  cliarges  for  diaoonnt,  oDmmiuiona,  ataroge, 
brukerage,  vaetage,  end  all  ebargea.     Tbe  intereat  mnat  not 

Sec.  3.  Any  pledgee  who  chargea  or  reoeiTea  any  inter- 
eat greater  tban  fonr  per  cent,  par  monlh,  or  attempta  to 
increeae  the  intereat  by  eharging  commiationa,  dieeoant, 
bruherege,  alorage,  wa'tage  or  other  charge,  or  shall  oom- 
.  pannd  tbe  iatereit,  forfeit!  three  timei  the  ralue  of  the 
article  pledged,  or  to  he  pledged,  to  be  recovered  by  the 

Sec.  4.  No  pledgee  muat  aali  or  diapoae  of  anj  artiela 
pledged  to  him  and  unredeemed,  nnUI  it  baa  remained  in 
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his  possession  six  months  after  the  la*t  day  of  redenption 
and  all  such  sales  must  be  at  pablio  auction,  upoD  tmtioe  of 
five  days,  published  in  some  newspaper  printed  at  the  pUee 
where  the  sale  takes  place ;  and  if  no  newspaper  ii  there 
printed,  then  by  posting  notices  in  two  public  places,  fire 
days  before  the  sale,  giving  the  place  where  the  articles  wiD 
be  sold,  and  a  list  of  the  articles,  which  sales  most,  in  all 
cases,  take  place  ih  the  town  or  city  where  sueh  articles  *tt 
pledged. 

Sec.  5.  After  deducting  from  the  proceeds  of  any  sile 
the  amount  of  the  loan,  the  interest  then  due,  and  four  per 
cent,  on  the  loan  additional  for  the  expense  of  the  tale,  the 
pledgee  must  pay  the  balance  to  the  person  entitled  to  re- 
deem the  property  if  no  sale  had  been  made,  and  if  not  n 
paid  on  demand,  three  times  the  amount  thereof  shall  ta 
forfeited,  to  be  recovered  by  the  owner  or  pledgeor  in  aeiril 
su;tion. 

Sbc.  6.  Every  pledgee  must  exhibit  his  register,  and  iH 
articles  received  by  him  in  pledge,  and  his  account  of  saH 
to  any  Sheriff,  Constable  or  police  oflScer,  possessinj  the 
necessary  writ  or  warrant  to  search  for  personal  property. 

See  Sees.  338  to  343,  inclusive.  Penal  Code,  and  ecmptft 
with  them. 


CHAPTBE  IV. 

BOTTOMRY. 


Sectioh  8017,  Bottomry,  what. 

3018.  Owner  of  ship  may  hypothecate. 

3019.  When  master  may  hypothecate  ship. 

3020.  Same. 

3021.  When  master  may  hypothecate  freight  money. 

3022.  Rate  of  interest. 

3023.  Rights  of  lender,  when  no  necessity  for  bottomry  existed. 

3024.  Stipulation  for  personal  liability  void. 

3025.  When  money  loaned  is  to  be  repaid. 

3026.  When  bottomry  loan  becomes  due. 

3027.  Bottomry  lien,  how  lost. 

3028.  Preference  of  bottomry  lien  over  other  liens. 

3029.  Priority  of  bottomry  liens. 

Hottomry,         Seo.  3017.     Bottomrj  is  a  contract  by  which  ft  ship  or 
^^^  its  freightage  is  hypothecated   as  security  for  ft  lo«") 

which  is  to  be  repaid  only  in  case  the  ship  survives  ft  par- 
ticular risk,  voyage  or  period. 

N.  y.  C.  C,  Sec.  1673. 

Owner  of  Seo.  3018.     The  owner  of  a  ship  may  hypothecate  it 

hy^SSate.  or  its  freightage,  upon  bottomry,  for  any  lawful  purpose. 
and  at  any  time  and  place. 

N.  Y.  C.  C,  Sec.  1674. 


i 

i 
1 


;ODE. 

a  Bbip  may  liypothi 
urpoee  of  procuring 
try  for  accomplishi 
Bocuring  the  aafet} 


a  sbip  can  bypothi 
QpOD  bottomry,  ooJy  when  he  cannot  otbcrwino 
the  necessities  of  the  sbip,  and  is  unable  to  res 
qu&te  funds  of  the  owner,  or  to  obtain  aiiy  upon  t 
sonal  credit  of  the  ownor,  and  when  previous  comi 
lion  with  him  is  precluded  by  the  urgent  necessit; 

H.  Y.  C.  CSeo.  IflTB. 

Sec.  3021.  Tbe  master  of  a  ship  may  hypo 
freightage  upon  bottomry,  under  tbe  same  circuni 
aatbosc  which  authorize  an  hypothecation  of  the 
him. 

N.  T.  C.  C,  Sac.  167T, 

Sec.  3022,  Upon  a  contract  of  bottomry,  the 
may  lawfully  stipulate  for  a  rate  of  interest  high' 
that  allowed  by  the  law  upon  other  contracts.  Bii 
pctent  Court  may  reduce  the  rate  etipulated,  i 
appears  unjustifiable  and  exorbitant. 


Sec.  3023.  A  lender  npon  a  contract  ofbottomr 
by  tbe  master  of  a  ship,  as  sucb,  may  enforce  tbe  c 
tboagh  tbe  circumstances  necessary  to  authorize  t 
terto  hypothecate  the  ship  did  not  in  fact  cxi-t, 
dao  diligence  and  inquiry,  the  lender  hitd  ree 
Eroonds  to  believe,  and  did  in  good  faith  believe 
existence  of  such  uircumetaDces. 

H.  T.  C.  C,  Seo,  18«. 

Sec.  3024.  A  stipulation  in  a  contract  of  bo 
imposing  any  liability  for  tbe  loan  independent 
maritime  risks,  is  void. 

H.  Y.  C.  C,  Sac.  1680. 

Sec  3025.  In  case  of  a  total  loss  of  the  thing  h 
Mted,  from  a  risk  to  which  the  loan  was  subj 
lender  upon  bottomry  can  recover  nothing;  in  c 
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partial  loss,  he  can  recover  only  to  the  extent  of  the  net 
value  to  the  owner  of  the  part  saved. 

N.  T.  C.  C,  Sec.  1681. 

tom??ISm         ^^^'  ^^-^*     Unless  it  is  otherwise  expressly  agreed,  a 
bccomesdue.  bottomry  loan  becomes  due  immediately  upon  the  termi- 
nation of  the  risk,  although  a  term  of  credit  is  Bpecified 
in  the  contract. 


Bottonirj 
I'en,  how 
loot. 


Preference 
of  boUomry 
liens  orer 
other  liens. 


Priority  of 

bottomry 

liens. 


N.  Y.  C.  C,  Sec.  1«82. 

Sec.  3027.  A  bottomry  lien  is  independent  of  posses- 
sion, and  is  lost  by  omission  to  enforce  it  within  a  reason- 
able time. 

N.  Y.  C.  C,  Sec.  1683. 

Sec.  3028.  A  bottomry  lien,  if  created  out  of  a  real  or 
apparent  neeessitj',  in  good  faith,  is  preferred  to  every 
other  lien  or  claim  upon  the  same  thing,  excepting  only 
a  lien  for  seamen's  wages,  a  subsequent  lien  of  material- 
men for  supplies  or  repairs  indispensable  to  the  safety  of 
the  ship,  and  a  subsequent  lien  for  salvage. 

N.  Y.  C.  C,  Sec.  1S84. 

Sec  3029.  Of  two  or  more  bottomry  liens  on  the  same 
subject,  the  latter  in  date  has  preference,  if  created  oat 
of  necessity. 

N.  Y.  G.  C,  Sec.  1685. 


CHAPTER  V. 


Responden* 
ti»,  what. 


RESPONDENTIA 

Skction  3036.  Respondentia,  what. 

3037.  Respondentia  by  owner. 
8088.  Respondentia  by  master. 
3089.  Rate  of  interest. 
3040.  Obligations  of  ship  owner. 

Sec  3036.  Bespondentia  is  a  contract  by  which  i 
cargo,  or  some  part  thereof,  is  hypothecated  as  secaritf 
for  a  loan,  the  repayment  of  which  is  dependent  on  man- 
time  risks. 

N.  Y.  0.  C,  Seo.  1686. 


f  cargo  may  hypoth( 
Lime  and  place,  and  l 


f  a  ship  may  hypotbei 
y  in  aoHBC  in  vbich  h< 
c  the  Hhip  and  freight: 
it  moDcy  thereon  for 
ary  for  the  suooos^ful 
lid  he  cannot  do  so, 
onable  prospect  of  bei 


IS  of  Sees.  3022  to  302 

ntia. 

16SS. 

'  a  ship  la  bound  to  r 
'hich  the  latter  is  co 
f  respondentia  made 
B  its  lien. 
ie«o. 


'ER    VJ. 

LIENS. 

property. 


kt  it  eittsda  to,  gaasrKlIf  ■ 

ipiiet;  of  lappliea. 

md  uid  iweiTsd  Id  chuaota 


ler  iooludcd  ai  InuliMper. 
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Skction  8062.  Banker's  lien. 

3003.  Shipmaster's  lien. 

3064.  Seamen's  lien. 

3065.  Officer's  lien. 

3066.  Attorneys'  lien. 

3067.  Judgment  lien. 

3068.  Mechanic's  lien. 

3069.  Lien  on  ships. 

3070.  Enforcement  of  lien. 


Lien  of  sell' 
er  of  real 
property. 


Sko.  3046.  One  who  sells  real  property  has  a  vendor  a 
lien  thereon,  independent  of  possession,  for  so  mncb  of 
the  price  as  remains  unpaid  and  unsecured  otherwise 
than  by  the  personal  obligation  of  the  buyer. 

N.  Y.  C.  C,  Sec.  1691. 


whun  trans-       Sec.  3047.     Where  a  buyer  of  real  property  gives  lo 
traciwajTes    the  Seller  a  written  contract  for  payment  of  all  or  part 
of  the  price,  an  absolute  transfer  of  such  coutract,  by 
the  seller,  waives  his  lieu  to  the  extent  of  the  sum  par- 
able under  the  contract. 

Hallock  vs.  Smith,  3  Barb.,  267.  A  transfer  in  trust  lo 
pay  debts,  and  return  the  surplus,  dues  not  waive  ihe  lien. 
(Id.) 

N.  Y.  0.  C,  Sec.  1692. 


Extent  of 
iwller's  lien. 


Sec.  3048  The  liens  defined  in  Sees.  304n  and  3050 
are  valid  against  every  v  ne  claiming  under  the  debtor, 
except  u  purchaser  or  cncuipbrancer  in  good  faith  and 
for  value. 

Hallock  vs.  Smith,  3  Burb.,  267;  Champion  vs.  Broira,  6 
Johns.  Ch.,  59S. 

Warren  ts.  Fenn,  28  Barb.,  :{33;  Burlingame  ▼«■  Bob- 
bins, 21  id.,  327;  Shirley  vs.  Con^^ress,  etc.;  Refioei;,  2 
Edw.,  605.  But  compare  Bayloy  vs.  Greenleaf,  7  Wheat-. 
46. 

N.  Y.  C.  C,  Sec.  1693. 


LionofMJiier       Skc.  3049.     One  who  soils  personal  property  haa  aspe- 
prJ^rty.       cial  lien  thereon,  dependent  on  possession,  fur  its  price,  if 
it  is  in  his  possession  when   the  price  becomes  payable, 
and  may  enforce  his  lion  in  like  manner  as  if  the  prop- 
erty was  pledged  to  him  for  the  price. 

N.  Y.  C.  C,  Sec.  1694. 

J'^j^chase^        Sec.  3050.     One  who  pays  to  the  owner  any  part  of 

property.       the  pricc  of  real  property,  under  an  agreement  for,ibe 

sale  thereof,  has  a  special  lien  upon  the  properly,  inde- 

^pendent  of  possession,  for  such  part  of  the  amount 
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as  he  may  be  entitled  to  recover  back,  in  case  of  a  failure 
of  coDsideratioD. 

N.  Y.  C.  C,  Sec.  1M5. 

Sj50.  3061.  Every  persoD  who,  while  lawfully  in  poB-  ii^for 
session  of  an  article  of  personal  property,  renders  any 
service  to  the  owner  thereof  by  labor  or  skill  employed 
for  the  protection,  improvement,  safe  keeping  or  carriage 
thereof,  has  a  special  lien  thereon,  dependent  on  pos* 
session,  for  the  compensation,  if  any,  which  is  due  to 
him  from  the  owner  for  such  service. 

N.  Y.  C.  C,  Sec.  1696.  • 

Sfio.  3052.  A  person  who  makes,  alters  or  repairs  anv  uenaoD 
article  of  personal  property,  at  the  request  of  the  owner  property. 
or  legal  possessor  of  the  property,  has  a  lien  on  the  same 
for  his  reasonable  charges  for  work  done  and  materials 
furnished,  and  may  retain  possession  of  the  same  until 
the  charges  are  paid.  If  not  paid  within  two  months 
after  the  work  is  done,  the  person  may  proceed  to  sell  the 
property  at  public  auction,  by  giving  ten  days  public  no- 
tice of  the  sale  by  advertising  in  some  newspaper  pub- 
lished in  the  county  in  which  the  work  was  done;  or.  if 
there  be  no  newspaper  published  in  the  county,  then  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public 
places  in  the  town  where  the  work  was  ^onte,  for  ten  » 

days  previous  to  the  sale.  .The  proceeds  of  the  sale  must 
be  applied  to  the  discharge  of  the  lien  and  the  cost 
of  keeping  and  selling  the  property;  the  remainder,  if 
any,'  must  be  paid  over  to  tbe  owner  thereof. 

stats.  186S,  689,  Sec.  15  (Act  for  seouring  Hens  of  me- 
chanics and  others). 

Sec.  3053.    An  innkeeper  is  the  keeper  of  a  house  of  innkeepor, 

*^  *^  definition  of. 

public  entertainment,  and  who  provides  accommodation 
for  travellers  and  sojourners. 

[New  section.! 

Sec.  3054.     An  innkeeper  has  a  specific  lien  upon  the  innkeeper'i^ 
goods  brought  to  the  inn  by  his  guest,  for  the  price  of  the  exSmda  to. 
lodgings  and  supplies  furnished  to  him,  subject  to  rules  **"*    ^* 
pcescrihed  in  the  next  five  sections. 

Sec.  3055.     It  is  not  measured  by  the  supposed  neces.  nred^ypro- 
sity  or  propriety  of  the  supplies  for  the  price  of  which  it  rappfiwu  ! 
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arises,  if  the  guest  is  possessed  of  bis  reason  aod  is  not  an 
infant. 


I 

I 


GoodB  muat        Sec.  3066.    It  arises  only  when  the  goods  come  to  the 

beddlivered  « 

aadroceired  hands  of  the  innkeeper  in  that  character  from  a  person 

in  character 

.  of  mestand  who  IS  then  his  guest;  and  will  not  arise  by  reason  that 
the  person  who  brings  the  goods  afterwards  becomes  a 
guest,  irrespective  of  the  contract  under  which  the  goods 
w.ere  received. 


Sec.  8057.    It  extends    to    such   only  of   the   goods 
brought  by  the  guest  as  the  innkeeper,  in  the  perform- 


Extends 
only  to  good! 
which  Inn- 
keeper is 

bound  to       ance  of  his  duty  to  the  public,  is  bound  to  receive,  but  it 


Extends  to 
stolen  prop- 
erty. 


Kxtends  to 
homes. 


Boarding- 
house  keeper 
included  as 
innkeeper. 


Lien  of 
factor. 


does  not  extend  to  the  clothes  on  the  person. 

Sec  3058.  It  extends  to  property  brought  by,  but  not 
belonging  to  the  guest,  though  it  be  stolen,  if  the  inn- 
keeper at  the  time  of  the  deposit  had  no  notice  of  the 
unlawful  possesnion,  or  of  the  title  of  the  real  owner. 

Seo.  3059.  It  extends  to  horses  brought  by  the  owner 
as  a  guest  to  the  inn,  though  they  be  occasionally  re- 
moved, if  the  removal  bo  with  an  intention  to  return 
them,  and  no  new  contract  is  established. 

Sec  8060.  •  A  boarding-house  keeper  is  an  innkeeper, 
and  his  lien  an  innkeeper's  lien,  within  the  meaning  of 
the  preceding  sections. 

[New  section.]  Nots.— There  is  no  small  subject  upon  whkh  a  diitiset 

deoUration  of  the  law  will  be  more  useful  than  that  apoa 
the  right9  of  innkeeper*.  The  necessity  of  acting  promptlji 
the  danger  of  illegaUy  delaying  or  annoying  the  tnreOtaif 
community,  and  the  danger  of  losing  just  dues,  maktt  it 
necessary  that  erery  trayeUer  and  innkeeper  should  be  ^ 
miliar  with  the  law  governing  the  relation. 

Sees.  3054  to  3050,  inclusive,  with  but  slight  ehsafei, 
have  been  taken  from  a  epeeimen  article  on  the  snbjeet,  pfs* 
pared  by  R.  W.  Fisher,  author  of  the  work  on  Mortgaftif 
and  submitted  to  the  Lord  ChanoeUor  with  a  letter  oo  tks 
subject  of  the  codification  of  the  Common  Law.  See  Seei. 
1850  and  1860  of  this  Code. 

Sec  8061.  A  factor  has  a  general  lien,  dependent  oa 
possession,  for  all  that  is  due  to  him  as  such,  upon  f& 
articles  of  commercial  value  that  are  intrusted  to  him  bj 
th^  same  principal. 

N.  Y.  C  C,  Sec.  1607. 
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r  haa  a  gener&l  lien,  depend 
■operly  in  his  hands  belong 
ilance  due  to  hint  from  auc 
the  busioosa. 

.,  bm.  lens. 

Seo.  3063.  The  inaaCor  of  a  abip  has  a  genera 
iodependent  of  poaaeasiOD,  apon  the  sbip  and  freiij 
Tor  attvanvea  necesaarily  made  or  liabilities  ncce 
incurred  by  hiro  for  the  benefit  of  the  ship,  bat  1 
lien  for  bis  wagea. 

N.  T.  C.  C.Sm.  IdfiS. 

Sec.  30S4.  The  mate  and  aeamen  of  a  ship  I 
^neral  lien,  independent  of  posseBsioQ,  opoD  tti 
ud  freightage,  for  their  wages,  which  is  saperior  to 
other  lien. 

N.  y.  C.  C,  Bm.  1700. 

Sgc.  3065.  An  officer  who  leviea  an  ailachment 
-uiion  upon  personal  property  acquires  a  apecia 
Impendent  on  posaesaion,  upon  auch  property^  whi 
ihorises  him  to  hold  it  nntil  the  proceaa  la  discharj 
uiiafied,  or  a  judicial  sale  of  the  properly  is  bad. 
N.y.C.C,  8^.1701. 

3ec.  306(t.  An  attorney  at  luw  has  a  Hen,  wl 
ItGaed  and  regulated  by  tbe  Codk  op  Civil  Pkooi 

N.Y.  C.  C,  Beo,  1701. 

NoTC— Ss«  SsD.  S20  (If.  Y.  C.  C.)  of  the  Cod«, 

Sko.  3067.  The  lien  of  a  judgment  ia  regulated 
CoiK  OF  Civil  PaocEDuus. 

N.  Y.  C.  CSeo.  1703. 

Skc.  3068.  The  iiuoa  of  mechanics,  for  materia 
Kriiooa  upon  reaJ  property,  are  regulated  by  the  C 
Civil  Procedure. 

N.  Y,  C.  C,  See.  170i. 

Note.— Nearly  the  whole  chapter  on  JfiMloiiid" 
Code  uF  Civil  Pracedure,  souiuieiiciDg  with  S«c.  Ill 
to  be  re-oEamined  ud  Iranarurred  to  ihiB  Code. 
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Lien  on  Seg.  3069.     Dobts  amountiniT  to  at  least  fifty  dollars, 

•hips.  °  ^ 

contracted  for  the  benefit  of  ships,  are  liens  in  the  cases 
provided  by  the  Code  op  Civil  Pbogedubs. 

N.  Y.  C.  C,  Sec.  1705. 

Note.— The  roferenoe  is  to  the  Now  York  Code  of  Ciril 
Procedure,  as  reported  complete. 

Enforce-  Sec.  3070.     The  mode  of  proceedinff  by  a  creditor  to 

mentoflien.  r  e>      ^ 

enforce  a  lien  within  this  State  is  regulated  by  the  Code 
OF  Civil  Peocedure. 

N.  Y.  C.  C,  Sec.  1706. 

Note. — Now  York  Code,  as  reported  complete. 


CHAPTER  Yll. 


When  con- 
Bignor  may 
stop  gMods. 


STOPPAGE    IN  TRANSIT. 

Section  3076.  When  consignor  may  stop  goods. 
3077.  What  is  insolvency  of  ooniiignee. 
307$.  Transit,  when  ended. 

3079.  Stoppage,  how  effected. 

3080.  Gflfect  of  stoppage. 

Sec.  3076.  A  seller  or  consignor  of  property,  whose 
claim  for  its  price  or  proceeds  has  not  been  extinguished, 
may,  upon  the  insolvency  of  the  buyer  or  consignee  be- 
coming known  to  him  after  parting  with  the  property, 
stop  it  while  on  its  transit  to  the  buyer  or  consignee,  and 
resume  possession  thereof. 

N.  Y.  C.  C,  Sec.  1707. 


What  is  Sec.  3077.     A  person  is  insolvent,  within  the  meaning 

ofconeignee.  of  the  last  scction,  whcn  he  ceases  to  pay  his  debts  in  the 
manner  usual  with  persons  of  his  business,  or  when  he 
declares  his  inability  or  unwillingness  to  do  so. 

N.  Y.  C.  C,  Sec.  1708. 


Transit, 
when  ended. 


Sec.  3078.  The  transit  of  property  is  at  nn  end  when 
it  comes  into  the  possession  of  the  consignee,  or  into 
that  of  his  agent,  unless  such  agent  is  employed  merely 
to  forward  the  property  to  the  consignee. 

N.  Y.  C.  C,  Sec.  1709. 


ransit  can  be  effec 
Bitary  of  the  prOf 
reof. 
710. 

insitdoosnot,  ofit 
irciog  the  lien  oft 


E    XV. 

INSTRUMENTS. 


HD  CERTIFICATES 

l"nfgottable"h>9been 
mmiircii]  paper,  Uiftt  Ihi 
iiomselTei  »(  libatty  to 
ir  it.    Tbe;  would  bai 

laai)  bj  the  preaent  ui 


'TBR  I. 

JMENTS   IN    OENER. 


I  ttais  Titla  ii  spplioablt 
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To  what 
kitrnmenta 
this  Title  is 
applicable. 


Negotiable 

instminent, 

what 


Sbctioh  808S.  Must  be  for  nnoonditional  payment  of  monej. 

3089.  Payee. 

3090.  Instrument  may  be  in  alternative. 

3091.  Date,  etc. 

3092.  May  contain  a  pledge,  etc. 

3093.  What  it  must  not  eon  tain. 

3094.  Date. 

3095.  Different  classes  of  negotiable  instmments. 

Sbo.  3086. '  The  provisions  of  this  Title  apply  only  to 
negotiable  instruments,  as  defined  in  this  article. 

N.  Y.  C.  C,  Sec.  1712. 

SsG.  3087.  A  negotiable  instrument  is  a  written  prom- 
ise or  request  for  the  pa3^ment  of  a  certain  sum  of  money 
[to  a  person,  or]  to  order  or  bearer,  in  conformity  to  tbe 
provisions  of  this  article. 

N.  Y.  C.-C.,  Sec.  1713. 

NoTK. — Words  in  brackets,  "to  a  person,  or/'  insertad 
on  authority  of  Sec.  1,  "  Bills  of  Exchange  and  Prominoty 

Notes'' (Hittell). 

Must  be  for        Sko.  3088.     A  negotiable   instrument   must  be  made 

miooDditioQ* 

aipaynieat     payable  in   money  only,  and  without  any  condition  not 
certain  of  fulfilment. 

N.  Y.  0.  C,  See.  17U. 

Sec.  3089.  The  person  to  whose  order  a  negotiable 
instrument  is  made  payable  must  be  ascertainable  at  tbe 
time  the  instrument  is  made. 

N.  Y.  C.  C,  Sec.  1716. 

Sec  3090.  A  negotiable  instrument  may  give  to  tbe 
payee  an  option  between  the  payment  of  tbe  sum  speci- 
fied therein  and  the  performance  of  another  act;  bat  aa 
to  the  latter,  the  instrument  is  not  within  the  provisions 
of  this  Title. 

N.  Y.  C.  C,  Sec.  1716. 

Date,  etc.  Sbo.  3091.    A  negotiable  instrument  may  be  witb  or 

without  date,  and  with  or  without  designation  of  the  time 
or  pla:e  of  payment. 

N.  Y.  C.  C,  Sec.  1717. 

Note  .—The  words  ''with  er  without  seal"  stmek  m^ 
as  seals  are  abolished  by  this  Code. 


Payee. 


Tnetminont 
may  be  In 
altomatire. 


MaTccntain  Seo.  3092.  A  negotiable  instrument  may  contain  a 
pledge  of  collateral  security,  with  authority  to  dispose 
thereof. 

N.  Y.  C.  C,  Seo.  1718. 


etc. 


be 
>tfac 
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''to  bearer/'  or  words  equivalent  thereto,  is  in  the  two 
former  cases  payable  to  the  written  order  of  guch  person, 
and  in  the  latter  case,  payable  to  the  bearer. 

N.  Y.  C.  C,  Sec.  1724. 

note*^w"tS        Sec.  8102.     A  negotiable  instrument,  made  payable  to 
negotiable.     i\^q  order  of  the  maker,  or  of  a  fictitious  person,  if  issued 
by  the  maker  for  a  valid  conaideration,  withont  indorse- 
ment, has  the  same  effect  against  him  and  all  other  per- 
sons having  notice  of  the  facts,  as  if  payable  to  the  bearer. 

N.  Y.  C.  C,  Sec.  1726. 

Jiyeo.''"'  ^^^'  ^^^•^-     ^  negotiable  instrument,  made  payable  to 

the  order  of  a  person  obviously  fictitious,  is  payable  to 
the  bearer. 

•  N.  Y.  C.  C,  Sec.  1726. 

ft^umption       Sec.  3104.     The  siirnature  of  every  drawer,  acceptor 

*»on-  and  indorser  of  a  negotiable  instrument,  is  presumed  to 

have  been  made  for  a  valual)lo  consideration,  before  the 

maturity  of  the  instrument,  and  in  the  ordinary  course 

of  business. 

N.  Y.  C.  C,  Sec.  1727. 


ARTICLE  III. 


INDORSEMBNT. 


Sbctiok  3108.  Indorsement,  what. 

3109.  Agreement  to  indorse. 

3110.  When  may  be  made  on  separate  paper. 

3111.  Kinds  of  indorsement. 

3112.  General  indorsement,  what 

3113.  Special  indorsement,  what. 

3114.  General  indorsement,  how  made  special. 

3115.  Destruction  of  negotiability  by  indorser. 

3116.  Implied  warranty  of  indorser. 

3117.  Indorser,  when  liable  to  payee. 
3 lis.  Indorsement  without  recourse. 

3119.  Same.  • 

3120.  Indorsee  priry  to  contract. 

3121.  Indorser  has  rights  of  guarantor. 

3122.  Rights  of  accommodation  indorser. 

3123.  Effect  of  want  of  consideration. 

3124.  Indorsee  in  due  bourse,  what. 

3125.  Rights  of  indorsee  in  due  course. 

3126.  Instrument  left  blank. 
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Indoraer, 
when  liable 
to  payee. 


Indorsement 

without 

recourse. 


Same. 


Indorsee 
priry  to 
contract. 


1.  That  it  is  in  all  respects  what  it  parports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  the  signatures  of  all  prior  parties  are  bioding 
upon  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser 
will,  upon  notice  thereof  duly  given  to  him,  or  without 
notice,  where  it  is  excused  by  law,  pay  so  much  of  the 
same  as  the  holder  paid  therefor,  with  ioteresD;  aniees 
exonerated  under  the  provisions  of  Sees.  3189,  3248  or 
3255. 

N.  Y.  C.  C,  Sec.  1736. 

Seo.  3117  One  who  indorses  a  negotiable  instrument 
before  it  is  delivered  to  the  payee,  is  liable  to  the  payee 
thereon,  as  an  indorser. 

This  is  the  substance  of  tho  decision  in  Moore  rt.  CroM, 
19  N.  T.y  227.  But  previous  cases  have  so  complieatad  Um 
question  that  it  is  necessary  to  clear  up  the  eonfusion  by  a 

gositive  rule.  It  has  long  been  maintained  thst  an  indorMr, 
efore  delivery  to  the  payee,  does  not  mean  to  be  reepon^k 
to  him,  and  though  «thi8  doctrine  is  now  overruled,  yet  tbt 
decision  is  pat  upon  grounds  that  are  needlessly  technical. 

N.  Y.  C.  C,  Sec.  1737. 

Sec.  3118.  An  indorser  may  qualify  his  indorsement 
with  the  words,  "  without  recourse,"  or  equivalent  words; 
and  upon  such  indorsement,  he  is  responsible  only  to  the 
same  extent  as  in  the  case  of  a  transfer  without  indorse- 
ment. 

N.  Y.  C.  C,  Sec.  1738. 

Sec.  3119.  Except  as  otherwise  prescribed  by  thelwt 
section,  an  indorsement  without  recourse  has  the  same 
eflfeot  as  any  other  indorsement 

ST.  Y.  C.  C,  Seo.  1739. 

Sec.  3120.  An  indorsee  of  a  neorotiableinstrnmeotbas 
the  same  rights  against  every  prior  party  thereto,  that 
he  would  have  had  if  the  contract  had  been  made  directly 
between  them  in  the  first  instance. 

Sec  Griswold  vs.  Haven.  25  N.  Y.,  695  ;  Polbill  vs.  fil- 
ter, 3  B.  A  Ad.,  114.  This  principle  is  one  of  great  import- 
ance, particularly  witb  reference  to  representation?  costai]K« 
in  commercial  paper,  which  are  deemed  to  be  made  direrilj 
to  every  indorsee. 

N.  Y.  C.  C,  Sec.  1740. 


indonterhaa       Sec.  3121.     An  indorser  has  all  the  rights  of  a  gaaran- 
gnarantor.      tor,  as  defined  by  the  chapter  on  Guaranty  in  Generaljtxi^ 
is  exonerated  from  liability  in  like  manner. 
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Thai  an  sitaailonof  timegnDU4tathepniici[ 
dtaobargMkalDdoraer  (PUltTi.  BMrk,  S  Hill.,  3! 
ya.  Jeokins,  I  id.,  T3;  Wood  Ti.JetTorBOii  Co.  Bai 
181 ;  Hubblj  va.  Brown,  IB  Johiiii.,  70  j  M^en  i 
6  Hill,  4S3  ;  Dundu  vi.  SUrling,  b  Pbdd.  Bt.,  73 
TB.  Muon,  8  Mua.,  85  j  Mosa  tb.  Hsll,  b  Gich.,  • 
nluie  of  an  indoratr  disoharges  Bubaeqaeiil  indoti 
Bomb  v>.  Rdjaor,  21  Wend,,  108). 

Ad  iudoraer  id  tlie  ordinarfcoiineorbniineBB  b 
rigfata  or  a  lursl;  (Pitta  rt.  Coogdon,  3  M.  Y.,  3 
TB.  Little,  12  Hua.,  503;  lee  PrioK  va.  Clarkaa 
C,  U). 

K.  T.  C.  C,  Seo.  1741. 

Seo.  3133.  One  who  iodorses  a  oegotiable  inati 
Rt  the  request  and  for  the  accommodatioQ  of  i 
parly  to  the  iDstrameot,  has  all  the  rights  of  a  an 
defined  by  the  chapter  on  Sarttgihip,  and  is  ozonei 
like  manoer,  in  respect  to  every  one  having  notici 
fule,  except  that  be  is  oot  entitled  to  contributit 
aabaeqaent  indorsera. 

H.  T,  C.  C,  8*0.  1743. 

Sec.  3123.    The  want  of  consideration  for  the 
taking  of  a  maker,  acceptor  or  indorscr  of  a  ne^ 
instrament,  does  not  exonerate  hira  from  liability  1 
to  an  indorsee  in  good  faitb  for  a  coDsideration. 
K.  T.  C.  C,  Son.  1743. 

8ec.  3121-  An  indorsee  in  due  coarse  is  one 
good  faitb,  in  tbe  ordinary  coarse  of  bnsiness, 
valae,  before  its  apparent  maturity  or  presumpt 
honor,  and  without  Icnowledge  of  its  actnal  di 
U^aires  a  negotiable  instrument  duly  indorsed  to 
indorsed  generally,  or  payable  to  the  bearer, 
N.  Y.  C.  C,  8»o.  1744. 

Sic.  3125.  An  indorsee  of  a  negotiable  inatmt 
dae  course,  acquires  an  absolnte  title  thereto,  so 
ia  valid  in  his  bands,  notwithstanding  any  prov 
l»w  making  it  generally  void  or  voidable,  and  c 
BtandiDg  any  defect  in  the  title  of  the  person  froii 
he  acquired  it. 

N.Y.  C.  C..fl«.  1746. 

KoTi.— See.  3BS,  Code  ef  Civil  Praoednre,  maai 
atraaled  to  humoniK  with  thia  iDbjHt;  alto  witl 
of  thia  Code.    Baa,  alao,  Yinton  ti.  Crowe,  4  Cal 
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iDstramont 
left  blank. 


Seo.  3126.  One  who  makes  himself  a  party  to  an 
instrument  intended  to  be  negotiable,  but  which  is  leil 
wholly  or  partly  in  blank,  for  the  purpose  of  filling  after- 
wards, is  liable  upon  the  instrument  to  ao  indorsee  thereof 
in  due  course,  in  whatever  manner  and  at  whatever  time 
it  may  be  filled,  so  long  as  it  remains  negotiable  in  form. 

N.  T.  C.  0.,  Sec.  1746. 


ARTICLE  IV. 


Effect  uf 
want  of  de> 
mandon 
principal 
debtor. 


Present* 
ment,  bow 
made. 


PRBSKRTIIRNT  FOB  PATVEIfT. 

Sbctior  8130.  Effeot  of  want  of  demand  on  principal  debtor. 

3131.  Presentment,  how  made. 

3132.  Apparent  maturity,  when. 

8133.  Presomptive  dishonor  of  bill,  payable  after  sight. 

8134.  Apparent  matoritj  of  bill,  payable  at  sight 

8136.  Apparent  maturity  of  note. 
3136.  Same. 

8137.  Surrender  of  instrument,  when  a  eondition  of  paymeiit 

Sko.  3130.  It  is  not  necessary  to  make  a  demand  of 
payment  upon  the  principal  debtor  in  a  negotiable  instra- 
ment  in  order  to  charge  him;  but  if  the  instrument  19  bj 
its  terms  payable  at  a  specified  place,  and  he  is  able  and 
willing  to  pay  it  there  at  maturity,  such  ability  and  will- 
ingness are  equivalent  to  an  offer  of  payment  upon  his 
part. 

N.  Y.  C.  C,  Seo.  1747. 

Sec.  8131.  Presentment  of  a  negotiable  instrament  for 
payment,  when  necessary,  must  be  made  as  follows,  as 
nearly  as  by  reasonable  diligence  it  is  practicable: 

1.  The  instrument  must  be  presented  by  the  bolder. 

2.  The  instrument  must  be  presented  to  the  principal 
debtor,  if  he  can  be  found  at  the  place  where  present- 
ment should  be  made;  and  if  not,  then  it  must  be  pre 
sented  to  some  other  person  of  discretion,  if  one  can  be 
found  there ;  and  if  not,  then  it  must  be  presented  to  a 
Notary  Public  within  the  State. 

8.  An  instrament  which  specifies  a  place  for  its  paj- 
ment  must  be  presented  there;  and  if  the  place  specified 
includes  more  than  one  house,  then  at  the  place  of  resi- 
dence or  business  of  the  principal  debtor,  if  it  cao  be 
found  therein. 


IVIL  CODE. 

lieb  does  not  Bpecify  a  place  for  iu 
)Gted  at  tbe  place  of  reeidence  or 
al  debtor,  or  wherever  he  may  be 
the  preaenior;  and, 
Duet  be  presented  upon  the  day  of 
_ ,  or,  if  it  is  payable  on  demand,  at 
■ny  time  before  its  apparent  matnrity,  within  reasonable 
faonn,  and,  if  it  is  payable  at  a  banking  honse,witbin  the 
nsnal  banking  hoars  of  the  vicinity;  but,  by  the  consent 
oi  the  person  to  whom  it  should  be  presented,  it  may  be 
presented  at  any  hour  of  the  day. 
N.  T.  C.  C,  8w.  1T*8. 

Sec  3132.  The  apparent  maturity  of  a  negotiable  in- 
Btrament,  payable  at  a  particular  time,  is  the  day  on 
which,  by  its  terme,  it  becomes  due;  or,  when  that  is  a 
holiday,  the  next  business  day. 

Salter  VI.  Bart,  SO  Waad.,  305  ;  >M  Campbell  va.  Intar- 
national  AuaTanoe  Company,  4  Boew.,  SUS.  Ir  the  reoum- 
mendaliun  of  the  CommiHionera  in  regard  to  daji  of  grace 
ie  cQt  adopted  (tea  See.  1T81),  it  Till  be  neoettsiy  (o  fidd 
to  thie  lection:  "  Tbe  unial  ia.yi  of  grace  are  to  be  added." 

N.  T.  C.  C,  Sea.  1749. 

Sec.  3133.  A  bill  of  exchange,  payable  at  a  certain 
time  after  sight,  which  is  not  accepted  within  ten  days 
ifler  its  date,  in  addition  to  the  time  which  would  suffice, 
■  with  ordinary  diligence,  to  forward  it  for  acceptance,  is 
presumed  to  have  been  dishonored. 

It  li  car;  desirable  that  tbe  t«rm  M  tbe  end  of  wbicb  a 
bill  may  1»  preaumed  to  be  dlibanored  ahould  be  flied. 

Tbe  dDCieiona  are  conaiDting  and  anaaliaraotDry.  Tbe  Com- 
miasioaera  have  limply  anggealed  porioda  which  aeem  rea- 
aonable,  bnt  do  not  altaoh  any  impoctaaee  to  tbe  paitioular 

N.  Y.  C.  C,  Sec.  1T50. 

8(0. 3134.  The  apparent  maturity  of  a  bill  of  exchange, 
payable  at  sight  or  on  demand,  is — 

1.  If  it  bears  interest,  one  year  after  its  dato;  or, 

2.  If  ii  docs  not  bear  interest,  ten  days  after  its  date, 
in  addition  to  the  time  which  would  snffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance. 

N.  T.  CCfleclTSl. 

Sec.  3135.  Tbe  apparent  matnrity  of  a  promissory 
note,  payable  at  sight  or  on  demand,  is — 
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1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  montbs. after  its  date. 

It  is  doubtful  Tfhether  a  demand  note  bearing  interest  fasi 
any  "apparent  maturity/'  unless  it  is  known  to  be  disbon- 
ored  (see  Merritt  vs.  Todd,  23  N.  Y.,  28 ;  Brooks  tb.  Mit- 
chell, 9  M.  <fc  W.,  16;  Wethey  vs.  Andrews,  3  Hm,M2: 
compare  Sice  vs.  Cunningham,  1  Cow.,  397 ;  Lone  n. 
Dunkin,  7  Johns.,  70). 

N.  Y.  C.  C,  Sec.  1752. 

Same.  Seo.  3136.    Where  a  promissory  note  is  payable  at  a 

certain  time  after  sight  or  demand,  sach  time  is  to  be 
added  to  the  periods  mentioned  in  the  last  section. 

N.  Y.  C.  C,  Sec.  1753. 

Surrenderor      Seo.  3187.     A  party  to  a  negotiable   instrument  may 

iDBtrument,  r        ^  o 

jhen  a  con-    require,  as  a  copdition  concurrent  to  its  payment  by  him— 
payment  1.  That  the  instrument  be  surrendered  to  him,  unless 

it  is  lost  or  destroyed,  or  the  holder  has  other  claims 

upon  it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrament, 
and  does  retain  it,  then  that  a  receipt  for  the  amoontpaid, 
or  an  exoneration  of  the  party  paying,  be  written  there- 
on ;  or, 

3.  If  the  instrument  is  lost,  then  that  the  holder  give 
to  him  a  bond,  executed  by  himself  and  two  suflScient 
sureties,  to  indemnify  him  against  any  lawful  claim 
thereon;  or, 

4.  If  the  instrument  is  destroyed,  then  that  proof  of 
its  destruction  be  given  to  him. 

N.  Y.  C.  C,  Sec.  1754. 


ARTICLE  V. 

DISHONOR  OF  NEOOniBLB  INSTRVMBHT8. 

SBCTI05  3141.  Dishonor,  what 

3142.  Notice,  bj  whom  given. 
8143.  Form  of  notice. 
3^44.  Notioe,  how  served. 

3145.  Notice,  how  served  after  indorser's  death. 

3146.  Notice  given  in  ignorance  of  death,  valid. 

3147.  Notice,  when  to  be  given. 

3148.  Notice  of  dishonor,  when  to  be  maQed. 

3149.  Notice,  how  given  by  agent 

3150.  Additional  time  for  notice  by  indorser. 

3151.  Effect  of  notice  c^f  dishonor. 


Jable  iDstrnmeDt  ia  ( 
paid,  or  Dot  accepted, 
Lment  for  the  purpose. 


f  the  dishoribr  of  a  ne| 

>f;  or, 

he  instrumeDt  who  mi^ 
holder,  and  who  would 
to  reimbarsement  fron 

,  Sec.  1T5S. 

of  diahoDor  may  be  gi 
le  iDstrument  with  reaa 
[y  iDforms  the  party  r 
s  been  disbouorod. 

.,  Seo.  17BT. 

of  dishoDor  may  be  gi' 

1.  ify  delivering  it  to  tbe  party  to  be  charg 
illy,  at  any  place  j  or, 

2.  By  delivering  it  to  some  person  of  discrt 
ilace  of  residence  or  business  of  such  party, 
icting  for  him ;  or, 

3-  By  properly  folding  the  notice,  directin, 
larty  to  be  cbarged,  at  his  place  of  residence 
0  the  best  information  that  the  parson  giving 
an  obtain,  depositing  it  in  the  Fost-offlce  mi 
mtly  accessible  from  the  place  where  the  p 
vos  made,  and  paying  the  postage  thereon. 
N.T.  0.  0.,8Be.lT68. 

Sic.  311!).  In  ca^e  of  the  death  of  a  pari 
notice  of  dishonor  should  otherwise  be  given 
Host  be  given  to  one  of  his  personal  repress 
f  there  are  none,  then  to  any  member  of  his 
iwided  with  him  at  his  death ;  or,  if  there  is 
t  must  be  mailed  to  his  last  place  of  reside 
icribed  by  Subd.  3  of  the  last  section. 
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ceased.    This  would  often  fail  to  rea?h  his  represeatstires; 
more  often  than  under  the  rule  ahove  giren. 

N.  Y.  C.  C,  Sec.  1769. 

hTfs^oSlIS       Sec.  3146.    A  notice  of  dishonor  sent  to  a  party  after 
TaifdT"*'       ^^^  death,  bat  in  ignorance  thereof,  and  in  good  faith,  is 
valid. 

N.  Y.  0^  C,  Sec.  1760. 


Notioe,when 
to  be  gtren. 


Notice  of 
dishonor, 
when  to  be 
ni«dled. 


Notice,  hjw 
glren  by 
agent. 


Additional 
time  for 
notice  07 
indorser. 


Effect  of 
notice  of 
dishonor. 


Seo.  3147.  Notice  of  dishonor,  when  given  by  the 
holder  of  an  instrument,  or  his  a^ent,  otherwise  than 
by  mail,  must  be  given  on  the  day  of  dishonor,  or  od 
the  next  business  day  thereafter. 

N.  Y.  C.  C,  Sec.  1761. 

Sec.  3148.  When  notice  of  dishonor  is  given  by  mail, 
it  must  be  deposited  in  the  Post-office  in  time  for  the  first 
mail  which  closes  after  noon  of  the  first  business  day  soo- 
ceeding  the  dishonor,  and  which  leaves  the  place  from 
which,  for  the  place  to  which,  the  notice  should  be  sent. 

N.  Y.  C.  C,  Sec.  1762. 

Seo.  3149.  When  the  holder  of  a  negotiable  instrnmeot, 
at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner, 
it  is  sufficient  for  him  to  give  notice  to  his  principal  in 
the  same  manner  as  to  an  indorser,  and  his  principal  may 
give  notice  to  any  other  party  to  be  charged,  as  if  be 
were  himself  an  indorser,  And  if  an  agent  of  the  owner 
employs  a  sub-agent,  it  is  sufficient  for  each  successive 
agent  or  sub-agent  to  give  notice  in  like  manner  to  his 
own  principal. 

N.  Y.  0.  C,  Sec.  1768. 

Seo.  3150.  Every  party  to  a  negotiable  instrnment, 
receiving  notice  of  its  dishonor,  has  the  like  time  there- 
after to  give  similar  notice  to  prior  parties,  as  the  original 
holder  had  after  its  dishonor.  But  this  additional  time 
is  available  only  to  the  particular  party  entitled  thereto. 

N.  Y.  C.  C,  Sec.  1764. 

Seo.  3151.  A  notice  of  the  dishonor  of  a  negotiable 
instrument,  if  valid  in  favor  of  the  party  giving  it,  inures 
to  the  benefit  of  all  other  parties  thereto,  whose  right  to 
give  the  like  notice  has  not  been  lost. 

N.  Y.  C.  C*  See.  1765. 


CIVIL  CODE. 
ARTICLB  TI. 


[hen  eiciued. 

at  pnaanbneDt  and  Dotios. 

drproteat. 

. — If  thi  proTigioQ  of  Sec.  31S1,  reqairlng  pi 
be  made  to  a  Notary  Pablio  in  osrUm  usei, 
.,  it  will  ba   ceoeisir;  to   iniert   hire  &  tent 

— ■    Tbe  pruentmant  or  aaegatlabla  Inatrami 

t  ia  eioand — 

tiea  naithsr  tba  plaoe  of  pajment,  if  an;,  deilg 

laipal  debter  can,  with  raaaoDabU  diligeniw,  I 
.dbfthaboldtt;  or, 

baa  no  perion  to  wham  preuDtmaut  may  pn 
a  aan,  with  teuaaable  dillgenea,  be  Tound  I 


_  .  .      leipal  debtor ' 

iiidad  thereiii  at  the  time  of  aii 
ramaved  tberafruni. 


ce  of  dUbonor  is  excused — 
ty  by  whom  it  should  be  given  car 
iligeace,  ascertain  either  the  pla( 
as  of  the  party  to  be  charged;  or, 
i  no  Post-office  com  muni  cation  betf 
larty  by  whom  the  notice  sbonl 
■n  in  which  the  place  of  remdeni 
by  to  be  charged  is  situated ;  or, 
'ty  to  be  charged  is  the  same  pe 
instrument;  or, 
tice  is  waived  by  the  party  ent 

C.  C,  See,  1708. 

entment  and  notice  are  excused  t 
i;otiable  instrument,  who  informs 
days  before  its  maturity,  that  it 


efore  or  after  the  maturity  of  ai 
aer  has  received  full  security  for 
the  maker  has  assigned  all  his  ei 
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to  him  as  such  secarity,  presentment  and  notice  to  him 
are  excused. 

Mechanics'  Bank  vs.  Griswold,  7  Wend.,  165 ;  Comej  ra. 
Da  Costa,  1  Esp.,  302;  limited  in  Seaeord  ▼§.  MxUer,  13  X. 
T.,  65. 

This  rule  is  founded  upon  the  same  principle  aa  the  ««riee 
of  cases  that  were  overthrown  in  Hall  vs.  Neweomb,  7  ffill* 
416 ;  and  perhaps  ought  to  share  their  fate.  If  the  maker 
intends  that  the  indorser  shaU  waive  notice,  he  will  nat- 
nrallj  so  stipulate  with  him,  or  will  give  the  security  to  the 
holder  outright  The  following  is  suggested  instead  of  this 
seotion : 

[Sec.  1768.  No  transactions  between  the  maker  and  in- 
dorser of  a  negotiable  instrument  waive  or  excuse  notice  of 
dishonor  to  the  latter,  unless  they  so  agree.] 

This  latter  rule  is  established  in  Connecticut  (Holland  vs. 
Turner,  10  Conn.,  308,  317). 

N.  Y.  C.  C,  Sec.  1768. 

Seo.  3158.  Delay  in  presentment,  or  in  giving  notice 
of  dishonor,  is  excused,  when  caused  by  circumstances 
which  the  party  delaying  could  not  have  avoided  by  the 
exercise  of  reasonable  care  and  diligence. 

N.  Y.  C.  C,  Sec.  1769. 

wsiverof         Seo.  8159.     A  waivcr  of  presentment  waivcs  notice  of 
and  notice,    dishonor  also,  unless  the  contrary  is  expressly  stipnlated  ; 
but  a  waiver  of  notice  does  not  waive  presentment. 

Buchanan  vs.  Marshall,  22  Y t.,  561 ;  Bumham  vs.  Web- 
ster,  17  Me.,  50. 

N.  Y.  C.  C,  Sec.  1770. 


Delay,  when 
exciued. 


Wairer  of 
protest. 


Sec  3160.  A  waiver  of  protest  on  any  negotiable  in- 
strument other  than  a  foreign  bill  of  exchange,  waivea 
presentment  and  notice. 

Coddington  vs.  Davis,  1 N.  Y.,  186;  8  Den.,  16. 
N.  Y.  C.  C,  Sec.  1771. 


ARTICLE  VII. 


BZTIlfCTION  OF  ITBQOnABLB  IBSTRUMBBTS. 


Sectiov  3164.  Obligation  of  party,  when  extinguished. 
3165.  Revival  of  obligation. 

ObUgation         Seo.  3164.    The  obligation  of  a  party  to  a  negotiable 
when^xtin-  instrument  is  extinguished — 

^^^^^'  1.  In  like  manner  with  that  of  parties  to  contracts  in 

general;  or, 

2.  By  payment  of  the  amount  due  upon  the  iastra- 
'   ment,  at  or  after  its  maturity,  in  good  faith  and  in  the 
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e  of  buaineas,  to  unj  person  havinf;  actaal 
eof,  and  appeariog,  by  Ha  teriuB,  to  be  en- 
sat. 

8m  Bhu.  1T14  and  IT15,  mi  noU«.     B7  ths  aoniiiieroUl 

w,  u  neogDiiad  id  Bagland,  >  simple  agresoKnt  to  ir»ire 
,a  debt  oraated  b;  «  negoti&bU  iastrnmeTit,  although  with- 
it  a  new  aoii<iderRllun  or  a  teil,  disuhargei  the  debtor 
'oitar  vs.  Dawber,  6  Bmh.,  839 ;  Bjlu  od  Billi,  5th  ed„ 
15).  But  tbi)  rule  hat  been  either  oTerlnoksd  or  ever- 
lied  ia  thia  Slate  (aae  Seymour  vi.  Minlurn,  IT  Johns., 
19;  Crawford  ti.  MUli,  13  id.,  B7 ;  Smith  Fa.  Bartholo- 
ew,  1  Hete.,  ITS ;  Kuggles  ti.  PaUen,  8  Mass.,  480.) 
N.T.  C.  C,  Bee.  17TS. 

If,  after  its  extinction,  a  neffotiabie  instru-  Beritaior 
Qto  tbe  poeeeeaion  of  an  indorsee  in  due 
igatioQ  tbereof  revives  in  his  favor. 
S.  T.  C.  C.  S«o.  1T78. 


CHAPTEH    II. 

BILLS  or   EXCHANQE. 

I.  FaRV  inD  Intebfbitatioii. 
IL  DATS  op  Ohaoe. 

III.  Preiehtkent  r 

IV.  AcCBlTiNO». 

T.   ACCKPTANCB   OR   P  ATM  BUT    rOR   HOHOR. 

TI.  Pkessitheut  fob  Pathent. 

I^II.  2x0 nsR  or  PnBSiHTiieiiT  and  Nottok. 

'III.    FOBIIBN   BlLM. 


Ill  or  exohaage,  what, 

rawee,  in  eaae  of  need. 

ill  in  parU  of  a  Mt. 

'hen  muat  be  in  a  let. 

reieiitmeDt.  eto.,  of  part  ot  let. 

ill,  where  parable. 

ighta  and  obligations  of  drawer. 


A  bill  of  exobange  is  an  instramont;,  nego-  ntiofa 
,  by  which  one,  wbo  is  called  the  drawer,  whu.  ' 
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reqnests  another,  called  the  drawee,  to  pay  a  specified      ; 
Bum  of  money. 

N.  Y.  C.  C,  Sec.  1774. 

Drawee,  in        Sbq.  3172.    A  bill  of  exchango  may  ffive  the  name  of 

case  of  need.  *^  •'    '^ 

any  person  in  addition  to  the  drawee,  to  be  resorted  to 
in  case  of  need. 

N.  T.  C.  C,  Sec.  1776. 

Binini»8rta  Seo.  3173.  A  bill  of  exchange  may  be  drawn  in  any 
number  of  parts,  each  part  stating  the  existence  of  the 
others,  and  all  forming  one  set. 

N.  Y.  C.  C,  See.  1776. 

When  mnst        Seo.  3174.    An  agreement  to  draw  a  bill  of  exchange 

De  in  ft  let* 

binds  the  drawer  to  execute  it  in  three  parts,  if  the  other 
party  to  the  agreement  desires  it. 

N.  Y.  C.  C,  Sec.  1777. 

Present.  Sec.  3175.    Presentment,  acceptance,  or  payment,  of  a 

ment,  etc.,        ,  '  ir  »         r   ^  » 

of  part  of  set  Single  part  in  a  set  of  a  bill  of  exchange,  is  sufficient  for 
the  whole. 

N.  Y.  0.  C,  Sec.  1778. 


BUI,  where        Seo.  3176.    A  bill  of  cxchangc  is  payable 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable; 
or, 

2.  If  it  specifies  no  place  of  payment,  then  at  the  place 
to  which  it  is  addressed ;  or, 

3.  If  it  is  not  addressed  to  any  place,  then  at  the  place 
of  residence  or  business  of  the  drawee,  or  wherever  he 
may  be  found ;  or, 

4.  If  this  cannot  be  done,  then  at  the  office  of  any  No- 
tary Public  in  the  State. 

See  Story  on  BiUs,  Seo.  48.   This  provision  is  new.    Com* 
pare  Seca.  1783  and  1748,  which  contain  BimUar  prorisioiis. 

N.  Y.  C.  C,  Seo.  1779. 

Rights  and        Seo.  3177.    The  rights  and  obligations  of  the  drawer 

obligations  ^       i  •n      «  ^  i  «  *       /• 

of  drawer,     of  a  bill  of  exchange  are  the  same  as  those  of  the  first 
indorser  of  any  other  negotiable  instrument. 

N.  Y.  C.  C,  Sec.  1780. 


CIVIL  CODE. 
AKTICLH  II. 


>;■  of  gnie. 

Days  of  grsoe  are  doL  allowed.  i 

Th«  CommliiianerB  nnommsiid  Ibkt  no  gct/M  b>  boreiner 
lowed  apan  aommeroUl  psper.     This  ia  tba  rale  upon  the 
inliosDt  of  Europe.    Should  this  reoommendation  not  be 
[opted,  tb«  follaniDg  should  be  safaititnted  fur  [he  text: 
[See.  1781.  The  three  d&;i  fDllniriDg  the  da;  on  whioh  a 

imiud,  becaiaeii  dna  b;  iU  teroiB,  an  alloired  as  dsja  or 
■axe,  DDloib  the  lut  of  lach  dnya  ie  ■  bolidaj,  in  which 
,ao  tho  next  preeodiog  buHineaa  day  ia  the  lut  dmj  of  gnee 

N.  T.  C.  C,  See.  1781. 


ARTICLE  in. 


hen  iibill  mty  be  preaentod. 

oteutmoDt,  bow  made. 

aMnlmeat  to  joint  draweea. 

ben  preaoDlnient  to  be  made  Co  dnwee  jn  oaie  of  need. 

eaentment,  when  muat  be  made. 

At  any  time  before  a  bill  of  exchange  is  whmabi 
ilder  may  preseol  it  to  the  drawee  for  ac-  Hated, 
if  acceptance  ia  refused,  the  bill  ie  diehon- 

N.  Y.  C.  C,  See.  178S. 

Presentment  for  acceptance  must  be  made   Pneent- 

ig  manner,  aa  nearly  as  by  reasonable  dili-  mede'. 

::ticable : 

lUBt  be  presented  by  the  holder. 

e  presented  on  a  business  day,  and  within 

irs. 

be  presented  to  the  drawee,  if  he  can  be 

be  Stute;  and  if  not,  then  at  his  place  of 

usiness,  if  within  the  State,  to  any  person 

lercin ;  and  if  be  has  no  such  place  of  resi- 

ncsB,  or  there  ia  no  person  of  diacretion 

0  any  Notary  Public  in  the  State;  and, 

iwee  reqiieuts  it,  the  bill  mast  be  left  with 

ame  hour  of  the  next  day,  to  which  time 

ne  bia  acceptance  or  refoBa!, 
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See  Story  on  Bills,  See.  287  ;  1  R.  S.,  70S.  The  elaase 
providing  for  presentment  to  a  Notary  Poblic  is  oew,  bat  is 
in  conformity  to  Sees.  1748  and  1770. 

N.  Y.  C.  C,  Sec.  1783. 

Presentment       Sec.  3187.    PreseDtment  for  acceptance  to  one  of  sev- 
drawees.       era!  joint  drawees,  and  refusal  by  him,  dispense  with  pre- 
sentment  to  the  others. 

This  question  has  been  considered  very  donbtfal  (Story 
on  Bills,  Sec.  229),  but  is  decided  in  effect  by  the  ease  of 
Carman  vs.  Pulti  (21  N.  T.,  531). 

N.  Y.  C.  C,  Sec.  1784. 


Sec.  3188.     A  bill  of  exchange  which  specifies  a  draw^oe 
in  case  of  need,  must  be  presented  to  him  for  acceptance 
of  need,  or  payment,  as  the  case  may  be,  before  it  can  be  treated 
as  dishonored. 

N.  Y.  C.  C,  Sec.  1785. 


When  pre- 
sentment to 
be  made  to 
drawee  In 
case 


Present- 
ment, when 
mast  be 
made. 


Sec.  8189.  When  a  bill  of  exchange  is  payable  at  a 
specified  time  after  sight,  the  drawer  and  indoraers  are 
exonerated  if  it  is  not  presented  for  acceptance  within 
ten  days  after  the  time  which  would  sufiice,  with  ordinaiy 
diligence,  to  forward  it  for  acceptance,  unless  present- 
ment is  excused. 

At  present  the  only  rnle  established  is  that  "dae  dili- 
gence" must  be  used  (Wethey  vs.  Andrews,  3  Hill,  633  ; 
Smith  vs.  Janes,  20  Wend.,  192;  Robinson  vs.  Ames«  20 
Johns.,  146).    But  this  is  too  indefinite. 

N.  Y.  CO.,  Sec.  1786. 


ARTICLE  IV. 


Acceptance, 
how  made. 


▲CCBPTANCB. 

Section  3193.  Acceptance,  how  made. 

3194.  Holder  entitled  to  acceptance  on  face  of  bill. 

3195.  What  acceptance  sufficient  with  consent  of  holder. 

3196.  Acceptance  by  separate  instrument. 

3197.  Promise  to  accept,  when  equivalent  to  acceptance. 
8198.  Cancellation  of  acceptance. 

3199.  What  is  admitted  by  acceptance. 

Src.  3193.  An  acceptance  of  a  bill  must  be  made  in 
writing,  by  the  drawee  or  by  an  acceptor  for  honor,  and 
may  be  made  by  the  acceptor  writing  his  name  across  the 
face  of  the  bill,  with  or  without  other  words. 

N.  Y.  C.  C,  Sec.  1787. 


CIVIL  CODE.  541 

The  bolder  of  a  bill  of  exchange,  if  entitled  houw  eoti. 
ce  thereof,  may  treiit  the  bill  aadishonored   cepiuceoa 

.  .  .  „  ,,        fiMMOfWU. 

refnsea  to  write  acroaa  its  face  an  nnqaali- 
}. 

N.  T.  G.  0.,  See.  ITS3. 

The  holder  of  a  bill  of  exchange  may,  with-  wh»tM-. 
to  hie  rights  againut  prior  parties,  receive  acW*nh 
sufficient  acceptance —  hoidw, 

tance  written  upon  any  pai-t  of  the  bill,  or 
e  paper. 

tance  qualiGed  BO  far  only  as  to  make  the 
a  particular  plaue  within  the  city  or  town, 
le  acceptance  was  unqualified,  it  would  be 

by  the  drawee  to  return  the  bill  to  the 
resectment;  in  which  case  the  bill  is  pay- 
ely,  without  regard  to  its  terms. 

This  proTiaion  [for  nfusal  to  retnra  Ibe  bill]  ia  new,  but 

cuDToraioii,  fur  whicb  the  owner  might  recoTcr  damBgee 
>  the  tdIuo  or  the  bill. 
N.  T.  C.  C,  Sec.  1789. 

The  acceptance  of  a  b'll  of  exchange,  by  a  Aucpiucs 
iimcnt,  binds  the  acceptor  only  to  one  to  luimmeDi. 
6&a  shown,  and  who,  npoo  the  fuith  thereof, 
le  for  the  bill. 

1  R.  S.,  788,  Sec  T.  See  Bonn  ts.  Robbing,  40  Bsrb., 
SS.  There  does  nut  >eom  to  be  mj  tlrong  reuun  fur  re- 
(rioting  the  benefit  of  tuoh  am  ftcseptsnce  lo  holdera  for 
alat,  as  diBtinguisbed  from  other  boldera  for  >  good  dod- 
Iderstion. 

N.  y.  C.  C,  See.  179». 

An  unconditional  promise,  in  writing,  to  ac-  pnmiKto 
exchange.  Is  a  sufficient  acceptance  thereof,  tq^^ientu 
cry  person  to  whom  it  has  been  shown,  and   ""^ 
s  faith  thereof,  has  given  value  for  the  bill. 


The  acceptor  of  a  bill  of  excbaDgo  may  can-  canceiiuion 
inco  at  any  time  before  delivering  the  bill  to   m™***' 
d  before  the  bolder  has,  with  the  consent  of 
transferred  his  title  to  another  person  who 
le  for  it  upon  the  faith  of  such  acceptance. 

N.Y.  C.  C,  8bo.  1792. 
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WhatfB 
admitted  hj 
acceptance. 


Sec.  3199.  The  acceptance  of  a  bill  of  exchange  admits 
the  capacity  of  the  drawer  to  draw  and  indorse  it;  and  if 
written  upon  the  bill,  it  also  admits  the  same  to  be  gen- 
uine, and  binding  upon  the  drawer;  but  it  does  not  admit 
the  signature  of  any  indorser  to  be  genuine. 

N.  Y.  C.  C,  See.  1793. 


ARTICLE  V. 


When  trill 
maybe  ac« 
cepted  or 
paid  for 
honor. 


ACCEPTANCE  OR  PAYMENT  POR  HOKOR. 

Sbctiok  3203.  When  bill  may  be  acoepted  or  paid  for  honor. 

3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for 

honor. 

3205.  Acceptance  for  honor,  how  made. 

3206.  How  enforced. 

3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

Sec  3203.  On  the  dishonor  of  a  bill  of  exchange  bj 
the  drawee,  and,  in  case  of  a  foreign  bill,  after  it  has 
been  duly  protested,  it  may  be  accepted  or  paid  by  any 
person,  for  the  honor  of  any  party  thereto. 

N.  Y.  CO.,  Sec.  1794. 


Hoiderofbiii  Sec.  3204.     The  holder  of  a  bill  of  exchange  is  not 

ofexchange  ,/,,.,                          ,    «        i                 »        •      i         j 

bound  to  bound  to  allow  It  to  be  accepted  for  honor,  bat  is  bound 

accept  pay-  , 

ment  for  to  acccpt  payment  for  honor. 

honor.  r     r   ^ 

N.  Y.  C.  C,  Sec.  1795. 


Acceptance 
for  honor, 
how  made. 


Sec.  3206.  An  acceptor  or  payer  for  honor  must  write 
a  memorandum  upon  the  bill,  stating  therein  for  whose 
honor  he  accepts  or  pays,  and  must  give  notice  to  8ucb 
parties,  with  reasonable  diligence,  of  the  fact  of  soch 
acceptance  or  payment.  Having  done  so,  he  is  entitled 
to  reimbursement  from  such  parties,  and  from  all  parties 
prior  to  them. 

N.  Y.  C.  C,  Sec.  1796. 


Howen« 
forced. 


Sec.  3206.  A  bill  of  exchange,  which  has  .been  accepted 
for  honor,  must  be  presented  at  its  maturity  to  the  drawee 
for  payment,  and  notice  of  its  dishonor  by  him  must  be 
given  to  the  acceptor  for  honor,  in  like  manner  as  to  an 
indorser;  after  which  the  acceptor  for  honor  must  paj 
the  bill. 

N.  Y.  C.  C,  Sec.  1797. 


auoe  of  a  bill  of  e] 
e  bolder  from  givii 


oxcbange  is  by  its 
and  is  Dot  accepted 
1  at  the  same  place  fi 
rment  is  DeceBsary. 

ccbange,  accepted  p 
I       panicalar  place,  must  bo  presented  at  that  pi 
!       meot,  wbeD  preseotment  for  payment  is  nee 
.       Deed  Dot  be  presented  elsewhere. 
I  N.  T.  C.  C,  Sea.  IBOO. 

i  Stc.  3213.    If  a  bill  of  excbange,  payable 

on  demand,  without  interest,  is  not  duly  pi 
payment  within  ten  daysafterthe  time  in  wh 
with  reasonable  diligence,  ho  transmitted  lo 
place  for  sucb  preaentment,  tbe  drawer  and  ii 
exonerated,  unless  each  presentment  is  ezcns 
H.  V.  c.  C.,Sm.  isoi. 

Sec.  3214.  Mere  delay  in  presenting  a  bill  < 
payable  with  interest,  at  sight  or  on  deman 
exonerate  any  party  thereto. 

N.  T.  C.  C,  Sao.  ISBJ. 


ARTICLE  VII, 


SlCTioi  3ilS.  PTSTODlniaDt,  when  exoaKd. 
S31B.  DiUy,  wh«n  auuisd. 
1110.  PruBDtmsnt  uid  noUoi,  when  exaniBil. 
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Present- 
ment, when 
ezcmed. 


Sec.  3218.  The  presentment  of  a  bill  of  exchange  for 
acceptance  ia  excused  if  the  drawee  has  not  capacity  to 
accept  it. 

If  tbo  provision  of  Sec.  1783,  requiring  pre»entinent  to  & 
Notarr,  is  not  adopted,  this  section  most  be  modified  by 
inserting,  after  "  excused,"  "  if  the  holder  cannot,  with 
reasonable  diligence,  find  any  person  authorized  to  accept 
it,  or." 

N.  Y.  0.  C,  Sec.  1808. 

NoTB.— See  Sees.  3186  and  3131. 


ScSidT^''"  Seo.  8219.  Delay  in  the  presentment  of  a  bill  of  ex- 
change  for  acceptance  is  excused,  when  caused  by  cir- 
cumstances over  which  the  holder  has  no  control. 

N.  Y.  C.  C,  Sec.  1804. 


Presentment 
and  notice, 
when  ez- 
ciued. 


Seo.  8220.  Presentment  of  a  bill  of  exchange  for  ac- 
ceptance or  payment,  and  notice  of  its  dishonor,  are 
excused  as  to  the  drawer,  if  he  forbids  the  drawee  to 
accept,  or  the  acceptor  to  pay  the  bill ;  or  if,  at  the  time 
of  drawing,  he  had  no  reason  to  believe  that  the  drawee 
would  accept  or  pay  the  same. 

N.  Y.  C.  C,  Sec.  1806. 


Definitions. 


Section  3224. 
3225. 
3226. 
3227. 
3228. 
3229. 
3230. 
3231. 
3233. 
3233. 
3234. 
3235. 
3236. 
8237. 
3238. 


ARTICLE  VIII. 

FOREIGN   BILLS. 

Definitions. 

Protest  necessary. 

Protest,  by  whom  made. 

Protest,  how  made. 

Protest,  where  made. 

Protest,  when  to  be  made. 

Protest,  when  excused. 

Notice  of  protest,  how  gireo. 

Waiver  of  protest. 

Declaration  before  payment  for  honor. 

Damages  allowed  on  dishonor  of  foreign  bill. 

Rate  of  damages. 

Interest  on  amount  of  protested  bill. 

Damages,  how  estimated. 

Same. 


Sec  3224.    An  inland  bill  of  exchange  is  one  drawn 
and  payable  within  this  State.    All  others  are  foreign. 

It  has  been  strongly  urged  upon  the  Commissionen,  by 
gentlemen  whose  experience  entitles  their  opinion  to  grest 
weight,  that  all  bills  drawn  and  payable  within  the  Unitwi 
States  should  be  deemed  inland  bills.  The  adoption  of  tbis 
suggestion  would,  howeyer,  involve  so  great  a  change  that 
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9  oODBiderad  adrieable  to  Ibbts  Ihe  leit  u  it  ia,  ud  aub- 
t  the  quuatioD  (a  the  iriidom  of  the  Lcgislatare. 
«.  r.  C.  C,  Soo.  1806. 

Police  of  the  dishonor  of  a  foreign  bill  of  Pnutt 
e  givun  only  by  notice  of  its  protest. 

S.  Y.  C.  C,  Soo.  1807. 

'rotest  mu8t-be  mado  by  a  Notary  Pablic,  Pr,t«i,  bj 
bio  Hili^cncu  one  can  be  obluined  ;  and  if 
F  reputable  person,  in  tbe  pi'osence  of  two 

«.  y.  C.  C,  Sec.  1S03. 

'rotest  muKt  be  mads  by  an  instrument  in  pn>t«c. 
a  literal  copy  of  tbe  bill  of  exchange,  with 
tten  tbereon,  or  annexing  tbe  original  ; 
lentment,  and  the  manner  in  which  it  was 
.once  or  absence  of  the  drawee  or  acceptor, 
y  be  ;  the  refusal  to  accept  or  to  pay,  or 
the  drawee  to  give  a  binding  acceptance  ; 
refneal,  the  reason  assigned,  if  any;  and 
ng  against  all  the  parties  to  be  charged. 
«.  Y.  C.  C.  Sw.  !80B. 

I.  protest  for  non-accoptauee  must  be  made  Pmiest, 
iwn  in  which  the  bill  is  presented  for  ac- 
a  protest  for  non-payment  in  the  city  or 
t  is  presented  for  payment. 

J.  y.  C.  C,  Sec.  1810. 

.  protest  must  be  noted  on  the  day  of  pre-  p,ot«t, 
I    the  next  bnainesH  day;    but  it  may  be  mtde." 
ir.y  lime  thereafter. 
I.  Y.  C.  C,  See.  1811. 

"lie  want  of  a  prolcKt  nf  a  foreign  bill  of  ProiMt, 
lay  in  making  the  sumo,  is  oxcased  in  like  eiciuwi. 
rant  or  delay  of  presentment. 


Notice  of  pi'oteat  m  ust  be  given  in  the  same   Kouce 
e  ot  dishonor,  except  that  it  may  be  given  giie* 
*-lii>  makes  the  protest, 
r.  Y.C.  C,  Seo.  1313. 


CIVIL 

Seo.  3232.  If  a  foreigu  1 
waives  protest,  nolico  of  dio 
party  thereto,  in  liko  mannc 

that  if  any  indorser  of  such  ; 
test  to  bu  made,  by  a  direct 
before  bia  indorsement,  proti 
thereof  given  to  him  and  to 

N.  Y.  C.  C,  Sec.  1 

Sec.  32:!3.  One  who  pay; 
for  honor  must  declare,  befoi 
ot  a  person  authorized  to  m 
he  pays  ibo  same,  in  order  t 

roeiit. 

N.  Y.  C.  C,  Seo. 

Sec.  3:234.  Damages  are 
B<-ribed,  as  a  full  com]>enfiRti 
expenses,  and  at!  other  dan 
value  only,  upon  bills  of  ex 
-within  ibis  State,  and  pro 
non-payment. 

N.  T.  C.  C,  5m.  1 

Sec.  8235.  Damages  are  « 
upon  bills  drawn  upon  any  ]' 

1.  If  such  lull  is  drawn  u[ 
United  Stales  east  of  the  I 
lars  upon  the  hundred,  upor 
in  the  bill. 

2.  If  such  bill  13  drawn  u| 
place  in  Kurope,  or  in  any 
iars  upon  the  hundred,  upon 
the  bill. 

Note—"  Bills  of 
1  necdi  to  bo  recant 
liloiisB;  ■  tbinl  uld 
SUIe,  and  *  foDrth, 


Sec  3236.  From  the  dat 
must  bo  allowed  upon  the  aj 
cipal  sum  specified  in  the  bill 
in  the  preceding  section. 

"Bill!  of  EiebiDf 


CIVIL  CODE. 

the  amount  of  a  protested  bill  of  ex-  j 

ed  ill  money  of  the  United  States,  dam-  i 

d  upon  Buch  amoant  without  regard  to 

nge. 

Y.  C.  C.  Boo.  laiS. 

the  amount  of  a  protested  bill  of  ez-  i 
ed  in  foreign  money,  damages  are  eeti- 
aliie  of  a  similar  bill  ut  the  lime  of  pro- 
nearest  to  the  place  where  the  bill  was 
'here  euch  bills  are  currently  sold, 
r,  C.  C„  Sec.  I8l». 


CHAPTER  III. 

PROMISSORY    NOTES. 

iiior;  note,  what. 

D  inetramenlj.  promiuor;  Dot«>. 

'  eiohnnge,  wbea  eomerted  into  ft  nata. 

n  Hatloni  ippttoatale  to  ngtei. 

of  delar  in  praHDtmanL 

)roiniBsory  note  is  an  instrument,  nego- 

rher«hy  the  signer  promises  to  pay  a 

nonoy. 

T.  C.  C,  Em.  I8S0. 

instrament  in  the  form  of  a  bill  of  ex-  c^rtuin 
7n   upon  and  accepted  by  the  drawer  pnmimory  ' 
learned  a  promissory  note. 

T.  C.  C,  8eo.  1821. 

bill  of  exchange,  if  accepted,  with  the  Biiiotei- 

ner,  by  a  person  other  than  the  drawee,  ws"*™- 

>r  honor,  becomes  in  effect  the  promis-  anut*. 
person,  and  all  prior  parties  thereto  are 

y.  C.  C,  See.  1S3», 

ap.  I  of  this  Title,  and  Sees   3181  and   ^^^ 
,  apply  to  promissory  notes.  appi(c«bi» 

Y.  C.  C,  Sec.  18S3. 
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Effect  of 
delay  in  pfe- 
Bentment 


CIVIL  CODE. 

Sec.  3348.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment,  within  six  months  from  its  date,  the  indorsers 
thereof  are  exonerated,  unless  such  presentment  is 
cused. 

N.  Y.  C.  C,  Sec.  1824. 


CHAPTER  IV. 


CHECKS. 


Section  3254.  Check,  what. 

3255.  Rales  applicable  to  checks. 

Check.what,  Seo.  3254.  A  check  18  a  bill  of  exchange  drawn  upon 
a  bank  or  banker,  or  a  person  described  as  such  opon 
the  face  thereof,  and  payable  on  demand,  without  inter- 
est. 

N.  Y.  C.  C,  Sec.  1825. 


Raloe  appli' 
cable  to 
checks. 


Seo.  3255.     A  check  is  subject  to  all  the  provisions  of 
this  Code  concerning  bills  of  exchange,  except  that — 

1.  The  drawer  and  indorsers  are  exonerated  by  delay 
in  presentment,  only  to  the  extent  of  the  injury  which 
they  suffer  thereby,  and  are  exonerated  to  that  extent 
by  a  delay  of  more  than  one  day  in  presentment. 

2.  An  indorsee,  afccr  its  apparent  maturity,  but  with- 
out actual  notice  of  its  dishonor,  acquires  a  title  equal  to 
that  of  an  indorsee  before  such  period. 

N.  Y.  C.  C,  Sec.  1826. 


CHAPTER  V. 


Bnnk  note 
negotiable 
after  pay- 
ment. 


BONDS,   BANK    NOTES    AND   CERTIFICATES    OF   DEPOSIT. 

Section  3361.  Bank  note  negotiable  after  payment. 
3362.  Title  acquired  by  indorsee. 

Sec.  3261.    A  bank  note  remains  negotiable,  even  after 
it  has  been  paid  by  the  nlukor. 

N.  Y.  C.  C,  Sec.  1827. 


PART  I. 

BELIEF. 
.  Relief  in  General. 

.    COMPBNSATOBY   ReLIXT. 

Specific  Relief. 
.  Preventive  Relief. 


RELIEF  IN  QBXERAL. 


a  general  rule,  compennatiOD  is  the  relief  fgSl"' 
ed  by  tlio  liw  of  this  State  for  the  vio- 
rights,  and  the  means  of  Bccnring  their 
specific  and  preventive  relief  may  be 
-  cases  than  those  specified  in  this  Part 

E. 

f.  C.  CSm.  1830. 


lenever,  by  the  terms  of  an  obligation,  Rsiierii 
icors  a  forfeiture,  or  a  loss  in  the  oatare 

reason  of  his  failure  to  comply  with  its 
,y  be  relieved  therefrom,  upon  making 

to  the  other  party,  except  in  case  of  a 
,  wilful  or  fraudulent  breach  of  duty. 

lagh  tbia  dactrlDe,  upeoUII;  u  applied  lo  cODtraod, 
in  iti  origin  of  pnrelj  eqaitablc  cagniianac,  It  ia  DOW 
■l>plUd  in  kll  utinm,  aad  to  ba  coDiiidcr«4  ia  catimat- 
imaBBa.  at  well  aa  in  granting  ipsotfle  nllef  (aee  Bpaol- 
II.  Hallenbeck,  39  Barb.,  78). 
r.  C.  C,  B*s.  1831. 
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DAMAGES 
Artic:.e    I.  Qbhsra 

III.    ElEMFl 


Seotidn  SIBI.  Penan  sairsriag  d 
S2SS.  DetrimtnC,  what. 
tS33.  Injuriei  nilDltiDg 

SlO.  3281.     Every  perB( 

the  unlawful  act  or  omii 

from  tbe  person  in  faaitac' 

which  is  called  dam^-ges. 

N.  Y.  C,  C,  St 

Seo.  8282.  Detriment  i 
aon  or  property. 

Thii  word  U  n 
wordj  "lou  or  1 
tbe7  mutt  othcn 

be  loia  without  ii 

rja,"  it  runillar 

woald  b«  iuadequ 

N.  T.  C.  C,  68 

Seo.  8283.  Damages  m 
ceeding,  for  detriment  reai 
thereof,  or  certain  to  restil 

M.  Y.  C.  C,  Si 


CITIL  CODE. 
ARTICLB  II. 


I  otfaer  tfand  cODtrtct. 


ary  person  who  is  entitled  to  recover  i 
or  capable  of  being  made  certain  by  cal-  I 
right  to  recover  which  is  vested  in  him  ', 
day,  is  entitled  also  to  recover  inferest  ! 
t  day,  except  during  such  time  as  the 
2d  by  law,  or  by  the  act  of  the  creditor, 
debt. 
T.  C.  C,  Sec.  1S3S. 

an  action  for  thi 

contract,  and  in  every  case  of  oppres-  unm 

tlice,  interest  may  be  given,  ia  the  dis- 

T- 

Iew.  Dam.,  3SG,  S8t;  WilioD  *t.  Coaioe,  I  Jobm., 
Binel  Ts.  Hopkina,  *  Cow..  S3  ;  H;de  ts.  Btaaa,  T 
;.,  354;  Baker  Y(.  Weller,  8  Wend.,  SO*  ;  Dillwback 
iromc,  T  Coir.,  Z94j  Beals  ti.  QuerDia;,  S  Johns.,  44A. 

Y.  C.  C,  Sso.  183«. 

ly  legal  rate  of  interest  stipulated  by  a  umitornu 
chargeable  after  a  breach  thereof,  as   "''™"™'- 
contract  is  saporseded  by  a  verdict  or 
tion. 

la  rule  i>  eaUblitbad  Id  Cilifonila,  b;  itatalc  (Kohlar 
milli.  3  Cal.,  b97).    The  oommon  lav  rule  is  other- 
Compare   Lawnnee    vi.    Leake   i    WatU    Orphan 
B,  1  Den.,  STT. 
T.  C.  C,  8*0.  1S37, 

ceptJDg  payment  of  the  whole  principal,  Aumtance 
11  claim  to  interest.  mTTHcftm 

7.  C.  C,  See.  1838. 


ARTICLB    III. 
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Exemplary 
damages,  in 
-what  cases 
allowed . 


Seo.  8294.  In  any  action  for  the  breach  of  an  oblicca- 
tion  not  arising  from  contract,  where  the  defendant  has 
been  guilty  of  oppression,  fraud  or  malice,  actual  or  pre- 
sumed, the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of 
punishing  the  defendant. 

In  this  the  CommissioDers  hare  taken  the  mle  as  cov 
settled  in  this  State  by  the  Court  of  Appeals  (Hunt  va.  Ben- 
nett, 10  N.  Y.,  173  ;  and  see  Johnson  ts.  Jenkins,  24  N.  Y.. 
252 ;  Fry  vs.  Bennett,  1  Abb.  Pr.,  289 ;  4  Duer,  247 ; 
Brown  ts.  Chadsoy,  39  Barb.,  253,  259  ;  Sharon  ts.  Mo- 
sher,  17  Barb.,  51 S).  The  propriety  of  allowing  dainifw 
by  way  of  punishment  has  been,  howorer,  very  eAme^j 
and  ably  questioned.  See  the  discussion  of  this  subject  in 
Sedgwick  on  Dam.,  3d  od.,  Chap.  18,  and  especiallj  p.  477, 
note  2 ;  and  Appendix. 

N.  Y.  C.  C,  Seo.  1839. 

Note. — The  same  mle  preyails  in  this  State.  (Wilson  ts. 
Middleton,  2  Cal.,  54  ;  Nightingale  vs.  Soannell,  18  Cal., 
315;  Dorsey  vs.  Manlove,  14  Cal.,  553. 


CHAPTEE  II. 

MEASURE   OF   DAMAGES. 

Article    I.  Damaobs  for  Breach  op  Cohtract. 
II.  Dakaoes  for  Wrongs. 

III.  Penal  Dauagb8. 

IV.  General  Protisions. 


ARTICLE  I. 


Section  3300. 
3301. 
3302. 
3303. 
3304. 
3305. 
3306. 
3307. 
3308. 
3309. 
3310. 
3311. 
8312. 


DAVAGES   FOR  BREACH   OF   CONTRACT. 

Measure  of  damages  for  breach  of  contract. 
Must  be  in  contemplation  of  parties. 
Of  which  the  parties  have  notice. 
Damages  mast  be  certain. 
Breach  of  promise  to  pay  liquidated  sum. 
Dishonor  of  bills  of  exchange. 
Breach  of  covenant  of  seisin,  etc. 
Rescission  of  contract  by  covenantee,  when. 
Breach  of  certain  Code  covenants,  how  determinei. 
Damages  where  title  is  void. 
Damages  where  title  is  defective  or  disputed. 
Failure  to  perfect  title  not  to  preclude  obtaining  relief,  whoo. 
On  payment  of  costs  before  action  or  judgmont,  ooveaaator 
may  perfect  title. 
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Section  3313.  Breach  of  Common  Law  Covenant  against  encumbrances. 

3314.  Damages  where  encambranoe  is  upon  only  a  part  of  the 

property, 

3315.  Breiich  of  Special  Code  Covenants  against  encumbrances. 

3316.  Breach  of  agreement  to  convey  real  property. 

3317.  Breach  of  agreement  to  buy  real  property. 

3318.  Breach  of  agreement  to  sell  personal  property,  not  paid  for. 

3319.  Breach  of  agreement  to  sell  personal  property,  paid  for. 

3320.  Breach  of  agreement  to  pay  for  personal  property  sold. 

3321.  Breach  of  agreement  to  buy  personal  property. 

3322.  Breach  of  warranty  of  title  to  personal  property. 

3323.  Broach  of  warranty  of  quality  of  personal  property. 

3324.  Breach  of  warranty  of  quality  for  special  purpose. 

3325.  Breach  of  carrier's  obligation  to  receive  goods,  etc. 

3326.  Breach  of  carrier's  obligation  to  deliver. 

3327.  Carrier's  delay. 

3328.  Broach  of  warranty  of  authority. 

3329.  Breach  of  promise  of  marriage. 

NoTE.--The  following  is  Sec.  1840  of  the  New  York  Civil 

Code,  and  its  references  : 

Sec.  1840.  For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where  otherwise 
expressly  provided  by  this  Code,  is  'the  amount  which  will 
compensate  the  party  aggrieved  for  all  the  detriment  proxi- 
mately caused  thereby,  which  the  party  in  fault  had  notice 
at  the  time  of  entering  into  the  contract,  or  at  any  time 
before  the  breach,  and  while  it  was  in  his  power  to  perform 
t'  e  contract  on  his  part,  would  be  likely  to  result  from  such 
breach,  or  which,  in  the  ordinary  course  of  things,  would 
be  likely  to  result  therefrom. 

Note  A.— Griffin  vs.  Colver,  16  N.  Y.,  489  ;  Had- 
ley  vs.  Baxendale,  9  Exch.,  341;  Gee  vs.  Lane.  <fe 
Yorksh.  Railw.  Co.,  6  H.  A  N.,211 ;  Wilson  vb.  L.  <jb 
Y.  Railw.  Co.,  9  C.  B.  [N.  S.],  632 ;  Landsberger  vs. 
Magnetic  Telegraph  Co.,  32  Barb.,  530;  Smeed  vs. 
Foord,  1  £1.  k  El.,  602;  Boyd  vs.  Fitt,  14  Irish 
Law,  43. 

Note  B. — This  provision  adopts  the  suggestion  of 
Baron  Bramwell,  in  Gee  vs.  L.  k  Y.  Railw.  Co.  (6 
H.  &.  N.,  211),  though  it  is  conceded  that  it  is  not 
undoubted  law.  See  also,  as  to  extraordinary  dam- 
ages, Dunlop  vs.  Uiggins,  1  H.  of  L.  Cas.,  381. 

Note  0, — This  clause  is  plainly  a  just  qualification 
of  the  preceding  one. 

The  three  f  illowlng  sections  have  been  substitbted  for  the 

one  New  York  section.     Notes  A,  J9,   (7,  refer  to  sections 

as  follows :  Note  A,  to  Sec.  3300 ;  Note  J9,  to  Sec.  3301  ; 

Note  (7,  to  Sec.  3302.    We  think  the  reasons  for  making 

the  change  will  be  obvious.    The  change  is  only  in  the  form 

of  expression. 

Sec.  3300.     For  the  breach  of  an  obligation  arising  Measure  of 
from  a  contract,  the  measure  of  damages,  except  where  brSS^c/"' 
otherwise  exprewsly  provided  by  this  Code,  is  the  amount  ^■^*'"<'*- 
which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby. 

N.  Y.  C.  C,  Sec.  1840. 
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uuMiHin         Sko.  3301.     When  the  i 

lion  of         the  coDtemplation  of  the 

"■  into  the  contract,  ii  ia  prt 

[Nen  wctioD.]         Based  on  N.  T 

OTwhiohiho       Sec.  8802.     When  the 
notice.  entering  into  the  contract 

and  wbile  it  ia  in  hie  powi 
bis  pare,  hae  notice  of  d 
ordinary  course  of  things, 
detriment  ia  proximate. 
[New  aecliou.]         Bued  on  H.  T, 

Damim  Seo.  3303.    No  damage 

cBTUia.        of  contract,  which  are  no 
their  naturo  and  origin. 

Qriffin  T».  Coll 
N.  Y.  0.  C,  8b 

Brtubor  8ec.  SSOi.    Tbedetrim 

piv  liquid!-   obligation  to  pay  money  o 

dne  by  the  terras  of  the  ol: 

S«ilgw.  Dam., : 

M.  Y.  C.  C,  So 

Di^oQor  Sec.  3305.     For  the  di 

flicbiDgo.     change,  the  damages  are 
and  3238. 

H.  T.  C.  C,  St 

M.'^trf         ®^"-  ^"^*-     "^^^  '^*'''"'" 
Misin,  tic.     Common  Law  Covenant  o 

of  "warranty,"  or  of  "q 
real  property,  is  deemed  t 

1.  The  price  paid  to  tl 
partial  only,  such  propoiM 
the  property  affected  by 
the  grant,  to  the  value  of' 

2.  Interest  tbercon  foi 
grantee  derived  no  bene 
ceeding  four  years, 

3.  Any  expenses  propei 
in  defending  his  posseseioi 

H.  T.  c.  C,  S< 
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XoTB. — The  **  right  to  convey/'  u  not  mentioned  as  a 
Common  Law  Covenant  by  the  New  York  revisers,  in  Sec. 
868,  and  yet  this  section  fixes  a  rule  of  damages  for  a 
breach  of  it.    (See  Sec.  1119  of  this  Code.) 

Sec.  3307.  Where  there  is  a  breach  of  a  Code  Cove-  Readaeion  of 
nant  in  respect  to  a  part  of  or  the  whole  of  the  property,  coveDantee. 
or  with  respect  to  any  particular  requirement  of  the  cove- 
nant, the  covenantee  may  elect  to  rescind  the  contract, 
subject  to  the  rules  in  Chap.  II,  Tit.  V,  Part  II,  Div.  Ill, 
on  Rescission,  or  he  may  have  relief  pursuant  to  the  fol- 
lowing sections. 

[New  section.]  Nora.— See  Sec.  1689. 

Sec.  3808.     The  detriment  caused  by  the  breach  of  the  Breach  of 

c«  •    1    /-»     1       i-.  .  .  J       I         certain  Code 

Special  Code  Covenant  **  against  prior  ficrants  made  by  coyeni»nt«, 

,.,>..,,     ^  ,.^r  «      .        >-.  howdeter- 

grantor,"  mentioned  m  Subd.  1,  Sec.  1105,  or  of  the  Gen-  mined. 
enal  Code  Covenant  of  "ownership,"  mentioned  in  Subd. 
1,  Sec.  1106,  is  determined  by  the  five  following  sections 

[New  section.] 

Sec   3309.     When  the  title  is  void  as  to  the  whole  or  a  DamagM 

.     .,        I    r  '  X  •  where  title 

part,  the  detriment  is —  iavoid. 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  is 
partial  only,  such  proportion  of  the  price  as  the  value  of 
the  property  affected  by  the  breach  bore,  at  the  time  of 
the  grant,  to  the  value  of  the  whole  property. 

2.  Interest  thereon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,  not  ex- 
ceeding four  years. 

N.  Y.  C.  C,  Sec.  1844— modified. 


Sec.  3310.  When  the  title  or  possession  is  defective 
or  disputed,  but  is  capable  of  being  perfected  by  judicial 
or  other  proceedings,  or  otherwise,  or  when  there  is  a 
paramount  title,  the  covenantee  may  elect  to  retain  the 
property  and  perfect  the  title  or  possession,  or  purcnase 
the  paramount  title,  and  in  such  case  the  expenses  prop- 
erly incurred,  not  exceeding  the  original  amount  of  pur- 
chase money  paid,  shall  be  the  measure  of  damages. 

[Now  section.] 

Sec.  3311.  If  the  covenantee,  in  good  faith,  under- 
takes to  recover  or  defend  the  possession,  or  to  obtain  or 
perfect  the  title,  and  fails  to  accomplish  such  undertaking, 


Demages 
where  title 
is  defoctire 
or  diffpnted. 


Fnilpre 
to  perfect 
title  not  to 
preclude 
obtaining 
relief,  wheo. 
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On  payment 
of  costs  be- 
fore action 
orjudgment, 
covenantor 
maj  perfect 
tiUe. 


ree 


he  is  not  precladed  from  obtainiDg  relief  under  the  th 
preceding  sections. 

[Kew  flection.] 


Sec  3312.  The  covenantor,  at  any  time  before  acUon, 
or  judgment  in  an  action  on  the  covenant,  on  payment 
of  costs,  if  any,  may  make  good  the  covenant  by  supply- 
ing a  paramount  title,  or  perfecting  the  title  granted,  or 
by  performing  any  act  which,  if  performed  before  the  exe- 
cution of  the  covenant,  would  have  prevented  the  breach. 

[New  seoUoii.] 


Breach  of 
Common 
Law  Cove- 
nant against 
encum- 
bruiees. 


Sec  3313.  The  detriment  caused  by  the  breach  of  a 
Common  Law  Covenant  against  encumbrances,  in  a  grant 
of  an  estate  in  real  property,  is  deemed  to  be  the  amount 
which  has  been  actually  expended  by  the  covenantee  in 
extinguishing  either  the  principal  or  interest  thereof.  « 

N.  Y.  C.  C,  Sec.  1846— divided. 


Damages  Sec.  3314.     If  the  cncumbrance  mentioned  in  the  pre- 

where  en-  ^ 

cumbrance     Ceding  scctiou  is  upon  Only  a  part  of  the. property  in- 
a  part  of  the  cluded  in  the  ffrant,  the  amount  of  dama^ces  for  the  prin- 

property.  o  »  or 

cipal  extinguished  must  be  a  proportion  of  the  price  paid 
to  the  grantor,  equivalent  to  the  relative  value,  at  the 
time  of  the  grant,  of  the  property  affected  by  the  breach, 
as  compared  with  the  whole;  or,  in  the  latter  case,  inter- 
est on  a  like  amount. 

N.  Y.  C.  C,  Sec.  1846— divided. 

Breach  of  Sec.  3315.     The  detriment  caused  by  the  breach  of  the 

special  Code    r*         *    ■»    /-^     t      ft  .  «  . 

Covenants      Spccial  Codc  Covenant  "  against  encumbrances  imposed 
cumbrances.   Or  Suffered  bv  the  grantor,"  mentioned  in  Subd.  2,  Sec. 
1105,  and  of  the  General  Code  Covenant  *'  against  encum- 
brances," mentioned  in  Subd.  2,  Sec.  1106,  must  be  deter- 
mined by  ihe  provisions  of  the  two  preceding  sections 


Breach  of 
agreement 
to  convoy 
real  prop- 
erty. 


Sec  3316.  The  detriment  cau.sed  by  the  breach  of  an 
agreement  to  convey  an  estate  in  real  property,  is  deemed 
to  be  the  price  paid,  and  the  expenses  properly  incurred 
in  examining  the  title  and  preparing  the  necessary  papers, 
with  interest  thereon ;  but  adding  thereto,  in  ease  of  bad 
faith,  the  difference  between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  agreed  to  be  conveyed,  at  the 
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,  and  the  expenses  properly  incurred 
Br  upon  the  land. 
C.  C.,Bec,  1846. 

letrimcnt  caused  by  the  broach  of  an 
base  an   estate   in   real   property,  is 
cxcosa,  if  any,  of  ihe  amount  which   '"°'*^- 
lue   to  the  seller,  ander  the  contract, 
le  property  to  liim. 

9  preteot  law  of  this  State,  one  wtao  hai  tgreed  to 

proiwrt;  may  ncoier  ibn  TuU  (contract  price  from 
haser,  witboul  iirtuslty  trantiferriDg  tbe  tide  lo  faim, 
fTcd  to  do  so  before  eoinmenciDS  tbe  actiua  (Ricb- 

Bdick.  IT  B*rb.,  2S0  ;  Fraoebot  vB.  Leuh.  G  Caw., 
Leu  be  hu  mtually  luld  Ihe  proporlj  to  a  third  per- 
Ison  v>.  lloldsD,  19  Abb.  Pr.,  133).  Tbia  rale  u, 
,  no  unjust  one,  u  wae  admitted  in  Riebardi  va. 
IT  Barb.,  2$0).  wbera  it  wa<  laid  Ibat  if  tba  quea- 
I  a  aew  one,  tbe  nila  stated  in  the  text  abonld  he 

bat  thnt  tbe  contrary  was  too  well  aeltled  id  tbia 
be  changed  bj  judicial  intervention.  Thii  section 
be  rule  which  ia  aeltled  in  England  (Laird  ra.  Pirn., 
/f.,  474). 

C.  C,  Sm.  1847. 

:lctriracnt  cansed  by  tbe  breach  of  a  Bmaohof 
O  deliver  personal  property,  the  price  IS?pmSi 
een  fiiily  paid  in  advance,  is  deemed  |IIiSfc!.V 
to  be  the  uxces-t,  if  any,  of  the  value  of  the  property  to 
the  buyer,  orcr  the  amount  which  would  have  been  due 
lo  tho  seller  under  tbe  contract,  if  it  had  been  fultilled. 

K.  Y.  C.  CSeo.  1848. 

Sec.  3319,    The  detriment  caused  by  the  breach  of  a  Breiuhof 

Sfller'e  agreement  to  deliver  personal  property,  tbe  price  ISTpIumi 

of  which  bus  been  fully  paid  to  him  in  advance,  is  deemed  paiffor^ 
to  be  the  same  us  in  case  of  wrongful  conversion. 

N.  Y.  C.  C,  Sec.  1849. 

Sbc.  S!320.     Tho  detriment  caused  by  tbe  breach  of  a  i 
bnyer's  agreement  to  accept  and  pay  for  personal  prop- 
erty, the  titlu  to  which  is  vested  in  him,  is  deemed  to  be    ^^nj 
tho  contract  price. 

N.  Y.  C.  C,  See.  ISiO. 

Seo.  3321.    Tbe  detriment  caa^ed  by  the  breach  of  a  sreacbor 
buyer's  agreement  to  accept  and  pay  for  personal  prop-  !57(™™i 
erty,  the  title  to  which  is  not  vested  in  bim,  is  deemed  p"'™'- 
to  be: 

7i 
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Breach  of 
warranty 
of  title  to 
penonal 
property. 


Breach  of 
-warranty 
of  quality 
of  persoual 
property. 


Breach  of 
warranty 
of  quality 
for  special 
pnrpcae. 


1.  If  the  property  has  been  resold,  porsoant  to  Sec. 
3049,  the  excess,  if  any,  of  the  amount  dae  from  the 
buyer,  ander  the  contract,  over  the  net  proceeds  of  the 
resale;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner 
prescribed  by  Sec.  3049,  the  excess,  if  any,  of  the  amonnt 
due  from  the  buyer,  under  the  contra.^t,  over  the  valoe 
to  the  seller;  together  with  the  excess,  if  any,  of  the 
expenses  properly  incurred  in  carrying  the  property  to 
market,  over  those  which  would  have  been  incorredfor 
the  carriage  thereof,  if  the  buyer  had  accepted  it. 

This  proyision  seems  to  be  only  reasonable.  Some  things 
are  marketable  only  in  large  cities,  yet  are  mtnnfactnred  or 
owned,  in  many  cases,  by  persons  living  in  the  eonotxy.  If 
luoh  things  should  be  bought  by  a  resident  of  the  oovntiyt 
the  expense  of  forwj^ing  them  to  him  might  be  trifliigi 
compared  with  the  expense  of  transportation  to  the  ncareit 
market  Justice  to  the  buyer  reqaires  that  the  mariuC  price 
should  be  allowed  to  him,  but  justice  to  the  seller  rBqutrei 
that  he  should  be  allowed  the  increased  cost  of  seodiiig  tbt 
things  to  market 

N.  Y.  C.  C,  Sec.  1861. 

Sec.  3322.  The  detriment  caused  by  the  breach  of  a 
warrant}^  of  the  title  of  personal  property  sold,  is  deemed 
to  be  the  value  thereof  to  the  buyer,  when  he  is  deprived 
of  its  possession,  together  with  any  costs  which  be  has 
become  liable  to  pay,  in  an  action  brought  for  the  prop- 
erty by  the  true  owner. 

A  different  rule  has  been  laid  down  in  this  State,  eoDft«rai- 
ing  to  the  rule  concerning  real  property  (Armstrong  Ta 
Percy,  5  Wend.,  535);  but  this  section  states  thelairuit 
appears  to  be  in  England  Tsee  Simons  ts.  Patehett,  7  £.  A 
B.,  568),  and  as  appears  to  oe  most  in  aooordanee  witk  gca> 
era!  principles. 

N.  Y.  C.  C,  Sec.  1852. 

Sec.  3323.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  quality  of  personal  property,  is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  valae 
at  that  time. 

N.  Y.  0.  C,  Sec.  1858. 

Sec.  3824.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  fitness  of  an  article  of  personal  property 
for  a  particular  purpose,  is  deemed  to  be  that  which  ia 
defined  by  the  last  section,  together  with  a  fair  compeo- 
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iDcarred  bj  an  effort  in  good  fatth  to 

pose. 

.  C.  C,  See.  1S54. 

detriment  caused  by  the  breach  of  a  BroKhef 
1  to  accept  freight,  messages  or  paeeon-  obiigntioa 
be  the  difference  between  the  amount  ct»<i'><'c. 
jbt  to  charge  for  the  carriage,  and  the 
amount  which  it  would  be  necessary  to  pay  for  the  same 
service,  when  it  ought  to  be  performed. 

N.  Y.  C.  CSeclSSS, 

Sec.  3326.  The  detriment  caused  by  the  breach  of  a  Bnuiior 
carrier's  obligation  to  deliver  freight,  where  he  has  not  obUmuoD 
converted  it  to  his  own  use,  is  deemed  to  be  the  value 
thereof,  at  the  place  and  on  the  day  at  which  it  should 
have  been  delivered,  dedncting  the  freightage  to  which 
be  would  have  been  entitled,  if  he  bad  completed  the 
delivery. 

S.  Y,  C.  C,  Sw.  1868. 

Sec.  3327.  The  detriment  caused  by  a  carrier's  delay  otntefe 
in  the  delivery  of  freight,  is  deemed  to  be  the  deprocia-  '^*'''' 
lion  in  the  intriDsic  value  of  the  freight  during  the  delay, 
and  also  the  depreciation,  if  any,  in  the  market  value 
thereof^  otherwise  than  by  reason  of  a  depreciation  in  its 
intrinsic  value,  at  the  place  where  it  ought  to  have  been 
delivered,  and  between  the  day  at  which  it  ought  to  have 
been  delivered,  and  tho  day  of  its  actual  delivery. 

The  rale  here  adopted  ii  enpported  bj  the  weight  of  ui- 
tboritj,  Bod,  M  the  CommiuiDiiera  baliere,  by  the  weight  of 
reuoD.  It  is  to  be  abaerred  that  the  latter  branrh  of  the 
rule  doea  not  ioclade  tha  former.    Qooda  ma;  tdranije  in 


H.  T.  C.  C,  See.  18S7. 

Seo.  8328.  The  detriment  caused  by  the  breach  of  a  BrMchof 
warranty  of  an  agent's  authority,  is  deemed  to  be  the  nibarit;. 
amount  which  could  have  been  recovered  and  collected 
fi^om  his  principal  if  the  warranty  bad  been  complied 
with,  and  the  reasonable  expenses  of  legal  proceedings 
taken,  in  good  faith,  to  enforce  the  act  of  the  agent 
against  his  principal. 

S.  Y.  C.  C,  Sao.  18B8. 
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Breach  of 
promise  of 
marriage. 


Sec.  3329.    The  damages  for  the  breach  of  a  promiac 
of  marriage  rest  in  the  sound  discretion  of  the  jury. 

Soathard  vs.  Rcxford,  6  Cow.,  254  j  see  JohnBon  t».  Jen- 
kins, 24  N.  Y.,  252. 

N.  Y.  C.  C,  Sec.  1859. 


Breach  of 
obligation 
olhtT  than 
contract. 


Wrongful 
occupation 
of  real 
jroptrty. 


Wnfol  hold- 
ng  oTcr. 


ARTICLE    II. 

* 

DAMAGES   FOB  WR0K08. 

Skctiov  .3333.  Broach  of  obligation  other  than  contract. 

3334.  Wrongful  occupation  of  real  property. 

3335.  Wilful  holding  over. 

3336.  Conyersion  of  personal  property. 

3337.  Same. 

3338.  Damages  of  lienor. 

3339.  Seduction. 

3340.  Injuries  to  animals. 

Sec.  3333.  For  the  breach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages,  except  where  oth- 
erwise expressly  provided  by  this  Code,  is  the  amount 
which  will  compensate  for  all  the  detriment  proxiraatelv 
caused  thereby,  whether  it  could  have  been  anticipated 
or  not. 

N.  Y.  0.  C,  Sec.  1860. 

Sec.  3334.  The  detriment  caused  by  the  wrongful  oc- 
cupation of  real  property,  in  cases  not  embraced  in  Sees. 
3335,  3344,  3345  and  8346,  is  deemed  to  be  the  value  of 
the  use  of  the  property  for  the  time  of  such  occupation, 
not  exceeding  six  years  next  preceding  the  commence- 
ment of  the  action  or  proceeding  to  enforce  the  right  to 
damages,  and  the  costs,  if  any,  of  recovering  the  pos- 
session. 

N.  Y.  C.  C,  Sec.  1861. 

Sec.  3335.  For  wilfully  holding  over  real  property,  by 
a  person  who  entered  upon  the  same,  as  guardian  or 
trustee  for  an  infant,  or  by  right  of  an  estate  terminable 
with  any  life  or  lives,  after  the  termination  of  the  trust 
or  particular  estate,  without  the  consent  of  the  party  im- 
njediately  entitled  after  such  termination,  the  measure  of 
damages  is  the  value  of  the  profits  received  during  pucb 
holding  over. 

N.  Y.  C.  C,  Sco.  1862. 


CIVIL  CODE. 

6  detriment  caused  by  the  wrongfal 
ll  property,  is  preauraod  to  be — 
'  the  property  at  the  lime  of  the  cor 
tt  from  tliat  time,  or,  where  the  a( 
:ed  with  reaeonablo  diligoace,  the  big 
the  property  at  any  time  between 
le  verdict,  without  interest,  at  the  op 
rly;  and, 

etiBatioD  for  tbe  time  and  money 
I  puniuit  of  tbe  property, 
r.  C.  C,  B*e.  1B«. 

0  presumption  declared  by  tbo  last 
polled,  in  favor  of  une  whose  poase« 
m  the  beginning,  by  his  subeequent 
property  to  the  benefit  of  the  ow 
nt. 

Y.  C.  C,  Sbs.  IS64. 

e  having  a  mere  lion  on  personal 
over  greater  damages  for  its  conven 
a  right  thereto  superior  to  bis,  after 
,  than  the  amount  secured  by  the 
mtion  allowed  by  Sec.  3336  ior  los 

B. 

E.  C.  C,  Seo.  IS69. 

0  damages  for  seduction  rest  in  the  ec 
jury. 


;  wrongrul  injuries  to  animals,  bi 
ty,  committed  wilfully,  or  by  gross 
urd  of  humanity,  exemplary  dami 

r,  C.  C,  Sec.  189T. 


ARTICLE  III. 


■  to  qait,  after  noUet. 
t  wllftt]]]'  balding  ovei. 
le  iiolntioD  from  potauaiuti  of  real  pToperty. 
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Poilure  to 
quit,  after 
noclco. 


Tenant  wU- 
fullj  holding 
oyer. 


yorcible 
exclnsion 
from  poflsos- 
slon  of  real 
property  • 


Ti^arie?  to 
trees,  etc* 


Iqjnrle^ 
inflicted  in 
a  duel. 


Seo.  3344.  For  the  failure  of  a  tenant  to  give  up  the 
premises  held  by  him,  when  he  has  given  notice  of  his  in- 
tention to  do  so,  the  measure  of  damages  is  doable  the 
sent  which  he  ought  otherwise  to  pay. 

K.  T.  -€•  CL*  S60.  IB6S. 

Sec.  3345.  For  wilfully  holding  over  real  property, ty 
a  tenant,  after  the  end  of  his  term,  and  afLer  notice  to 
quit  has  been  duly  given,  and  demand  of  possession  made, 
the  measure  of  damages  is  double  the  yearly  value  of  the 
property,  for  the  time  of  withholding,  in  addition  to  com- 
pensation for  the  detriment  occasioned  thereby. 

N.  Y.  C.  C,  Seo.  1869. 

NoTB. — Seo8.  791  and  792  of  this  Code  must  be  rabiii- 
tuted  for  the  two  preceding  sections,  before  adoptioii. 
Their  sameness  of  subject  and  difference  of  locality  was 
disoovered  too  late  to  remedy  in  this  print — one  of  the  little 
accidents  in  revision. 

Sec.  3346.  For  forcibly  ejecting  or  excluding  a  person 
from  the  possession  of  real  property,  the  measure  of  dam- 
ages is  three  times  such  a  sum  as  would  compensate  for 
the  detriment  caused  to  him  by  the  act  complained  of 

N.  Y.  C.  C,  Sec.  1870. 

Note. — Change  Sec.  1174  (C.  C.  P.)  to  correspond  with 
the  three  preceding  sections,  or  change  these  seetiona  to  cor- 
respond with  that. 

Seo.  3347.  For  wrongful  injuries  «to  timber,  trees  or 
underwood  upon  the  land  of  another,  or  removal  thereof, 
the  measure  of  damages  is  three  times  such  a  sum  as 
would  compensate  for  the  actual  detriment,  except  where 
the  trespass  was  casual  and  involuntary,  or  committed 
under  the  belief  that  the  land  belonged  to  the  tiespa8i»er« 
or  where  the  wood  was  taken  by  the  authority  of  high- 
way officers  for  the  purposes  of  a  highway ;  in  which 
cases  the  damages  are  a  sum  equal  to  the  actual  detri- 
ment. 

N.  Y.  C.  C,  Sec.  1871. 

Seo.  3348.  If  any  person  slays  or  permanently  disa- 
bles another  person  in  a  duel  in  this  State,  the  slayer  shall 
provide  for  the  maintenance  of  the  widow  or  wife  of  the 
person  slain  or  permanently  disabled,  and  for  the  minor 
children,  in  such  manner  and  at  such  cost,  either  by 
aggregate  compensation  in  damages  to  each,  or  by  a 
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y  or  annual  allowance,  to  be  determined 

i«a  OD  Stat4.  \85i,  15S. 

any  person  alaya  or  permanently  disa-  s»n». 
BOD  in  a  dnel  in  thia  State,  the  alayer 
r  and  ahall  pay  ail  debte  of  the  person 
slain  or  permaneutly  disabled. 

(Hmr  (BOtian.]  Bued  on  Stats.  IBii,  Ibi. 


ARTICLE   rV. 


^cnoH  U53.  Value,  how  istimmted  In  favor  of  nller. 
33M.  Value,  how  ealimatcd  in  favor  of  bu;gr. 
33 iS.  Propertj  of  penal iar  value. 
S356.  Value  of  thbg  in  action. 

33»T.  Damage!  allowed  in  this  chapter,  aialuilTe  of  othen. 
33SS.  LlmitaUoD  of  damageg. 
3359.  Damagee  to  be  reasonable. 
33SO.  IfomiDsl  damagei. 

If.c.  3353.  In  estimating  damages,  the  value  of  prop-  x^a»,  bow 
y,  to  a  seller  thereof,  is  deemed  to  be  the  price  which  fJ^Sm^ 
could  have  obtained  therefor  in  the  market  nearest  to  """■ 

place  at  which  it  should  have  been  accepted  by  tbo 
rer,  and  at  such  tjme  after  the  breach  of  the  contract 
vould  have  sufficed,  with  reasonable  diligence,  for  tbe 
er  to  effect  a  resale. 

H.l.  C.  C,  8*0.  18JZ. 

isc.  3351.     In  estimating  damages,  except  as  provided  viJae,  bow 
Sees.  8355  and  b356,  tbe  value  of  property,  to  a  buyer  tntaToror 
owner  thereof,  deprived  of  its  possession,  is  deemed  to    "'"' 
the  price  at  which  be  might  have  bought  an  equiva- 
t  thing  in  the  market  nearest  to  the  place  where  the 
ipcrty  ought  to  have  been  put  into  his  possession,  and 
sach  time  after  tbe  breach  of  duty  upon  which  bis  right 
damages  is  founded  as  would  HuflSee,  with  reasonable 
igonce,  for  him  to  make  such  a  purchase. 
W.T.  C.C,  See.  1873- 

3eo.  8355.     Where  certain   projerty   has  a  peculiar  F„iwr^ 
lue  to  a  person  recovering  damages  for  deprivation   ^StT^*" 
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Talne  of 
thing  in 
actijn. 


thereof,  or  injury  thereto,  that  may  be  deemed  to  be  itB 
value  against  one  who  had  notice  thereof  before  incurring 
a  liability  to  damages  in  respect  thereof,  or  against  a 
wilful  wrong-doer. 

N.  Y.  C.  C,  Sec.  1874. 

Sec.  3356.  For  the  purpose  of  estimating  damageiSf 
the  value  of  a  thing  in  action  is  presumed  [prima  facie] 
to  be  equal  to  that  of  the  property  to  which  it  entitles 
its  owner. 

N.  Y.  a  C,  Sec.  1876. 

Note. — The  words  "prima  faoio'*  hare  been  ioserted  ■■ 
the  text  of  the  New  York  Civil  Code,  tu  avoid  the  dovbc  at 
between  oonclusive  and  prima  facie  presamptiona. 


Damages 
allowed  in 


Seo.  3357.     The  damages  prescribed  by  this  chapter 
thto'chapter,  are  cxclusivc  of  exemplary  damages  and  interest,  excupl 

exclualTBof  ,  ,  ,  .  , 

others.  whcre  those  are  expressly  mentioned. 

N.  Y.  C.  C,  Sec.  1876. 


Limitation 
of  damages. 


Sec  3358.  Notwithstanding  the  provisions  of  tbi9 
chapter,  no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation,  than  he  could 
have  gained  by  the  full  performance  thereof  on  both 
sides,  except  in  the  cases  specified  in  the  articles  on  Ex- 
emplar y  Damages  and  Penal  Damages,  and  in  Sees.  8329, 
3339  and  3340. 

This  is  an  established  priiici)>1e  of  equity  (Skinner  ra. 
White,  17  Johns.,  857j  rev'g  S.  C,  2  Johns.  Ch.,  5J6), 
which,  since  the  union  of  law  and  equity,  should  be  ree- 
ognized  as  a  rulo  of  damages.  See  a  decision  upon  a 
similar  question  in  Russell  vs.  Roberts,  :j  £.  D.  Smith,  3 IS. 

N.  Y.  C.  C,  Sec.  1877. 


BamagM  to 
be  reason  • 
able. 


Sec.  3359.  Damages  must,  in  all  cases,  be  reasonable, 
and  where  an  obligation  of  any  kind  appears  to  create  a 
right  to  unconscionable  and  grossly  oppressive  damages, 
contrary  to  substantial  justice,  no  more  than  reasonable 
damages  can  bo  recovered. 

James  vs.  Morgan,  2  Levini,  111 ;  Thomborow  rs.  Whit- 
acre,  2  Ld.  Rayra.,  1164.  In  the  first  case,  the  defendant 
had  agreed  to  pay,  for  a  horse  sold  to  him,  a  farthing  for 
his  first  shoo  nail,  two  farthings  for  the  second,  four  for  tbt 
third,  and  so  on,  for  the  thirty-two  nails  in  the  horse's  shoeL 
This,  of  course,  amounted  to  many  thousand  pounds  ster- 
ling, for  which  the  plaintiff  sued.  But  the  Court  directed 
the  jury  to  assess  the  damages  at  the  actual  value  of  the 
horse,  which  was  found  to  be  eight  pouods.  In  the  latter 
case,  a  somewhat  similar  bargain  was  entered  into,  the  dam- 
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■get  olsimed  b«lng  an  enurmuus  lum.  The  utioo  wii  >ui- 
uioed  on  dsmurnr,  ind  it  appssri  tbml  the  Coart  vu,  at 
Erat,  abuul  lo  glvi  judgmeut  tur  tlie  vIidIh  ruin  deiuBDilFd  ; 
but  in  amicui  cunK  meDtiuuiDg  tb«  cuae  of  Jumv*  vs.  Mor. 

Court,  bj  the  repaymanl  of  tho  ouDBider&tiuD  rsoeived  for 
tbe  cODtnul  (2s.  M.).  •od  ooiU. 
N.  Y.  C.  C„  Boc.  1878. 

Wbeu  a  breac-b  of  duty  has  caused  no  ap-    ' 
riment  to  tho  party  atTected,  be  may  yet  ra- 
il damages. 

N.  Y.  C.  C,  Bm.  18!9. 


TITLE     III. 

PECIFIO  AND  PBEVBNTIVB  RELIEF. 

,p»K    I.  GENERAL  PRIHCIPLBS. 
II.  SPECIFIC  RELIEF. 
III.  PREVENTIVE  RELIEF. 


CHAPTER  I. 

GENERAL  PBINCIPLEH. 

Bpeoiflo  relief,  etc.,  «b«a  alluwad. 
Spocifig  relief,  bow  given. 
Preventive  relief,  how  given. 
Hot  to  enfuree  penaltj,  ete. 

Speuifiu  or  preventive  relief  may  be  given    BpKtBo 
ipecifiod  in  this  Title,  and  io  no  others.  "t^'' "' 

N.  Y.  0.  C.  Sea.  1880.  '"™"'- 

SpeciSc  relief  is  tfiven —  SpeciAn 

ng  possession  of  a  tbitig,  and  delivering  it  to  given. 

pelling  a  party  bimsolf  to   do  that  which 
iono;  or, 

Bring  and  dotermiDing  tbe  rights  of  parlies, 
an  by  an  award  of  damages. 

Tbe  flmt  inclndea  tba  ordinary  remedies  in  the  eemmon 
Inw  Botioni  nf  ejectmi^Dt  ftnil  replevin,  ur,  m  the;  may  be 
eiilted  under   tho   Code,  actions  for  Jand  and  action!   for 
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PreTeDtire 
relief,  how 
giTen. 


Not  to 
enforce 
penaltj,  etc. 


The  second  inclades  the  specific  performance  of  con- 
tracts, the  delivery  of  things  wrongfully  detained,  the  sur- 
render of  instruments  to  be  cancelled,  etc. 

The  third  includes  all  oases  in  wiiich  a  right  is  deter- 
mined, without  ulterior  measures.  Thus  a  contract  may  be 
declared  void,  although  the  instrument  containing  it  is  lost; 
a  judgment  may  be  annulled  for  fraud ;  the  oecupani  of 
land  may  bo  declared  to  have  a  good  title  as  against  a 
claimant  who  does  not  himself  sue,  etc. 

N.  Y.  C.  C,  Sec.  1881. 

Sec.  3368.  Preventive  relief  is  given  by  prohibiting  a 
party  from  doing  that  which  ought  not  to  be  done. 

N.  Y.  C.  C,  Sec.  1882. 

Sec.  3869.  Neither  specific  nor  preventive  relief  can  bo 
granted  to  enforce  a  penal  law,  except  in  a  case  of  nalsancc. 
nor  to  enforce  a  penalty  or  forfeiture  in  any  case. 

N.  Y.  C.  C,  Sec.  1883. 


CHAPTER  II. 

SPECIFIC    BELIEF. 

Article      I.  Pobsessioit  op  Bsal  Propbrtt. 

II.  PossRssiON  OF  Personal  Propbrtt. 

III.  Specipic  Performakcb  of  Obligatiors. 

IV.  RBVisioif  OF  Contracts. 
V.  Rbhcission  op  Contracts. 

VI.  Cancellation  of  Instruments. 


Judgment 
for  pomes  - 
sion  or  title. 


ARTICLE  I. 

POSSESSION   OF   REAL   PROPERTY. 

Section  3375.  Judgment  for  possession  or  title. 

Sec.  3375.  A  person  entitled  to  specific  real  property, 
by  reason  either  of  a  perfected  title,  or  of  a  claim  to  title 
which  ought  to  be  perfected,  may  recover  the  same  in  the 
manner  prescribed  by  the  Code  of  Civil  Progedurk, 
either  by  a  judgment  for  its  possession,  to  be  executed 
by  the  Sheriff,  or  by  a  judgment  requiring  the  other 
party  to  perfect  the  title,  and  to  deliver  possession  of  the 
property. 

N.  Y.  C.  C,  Sec.  1884. 

Note. — See  Seo.  1213  npon  tbe  same  subject    CompRre, 
and  expunge  one  or  the  other. 
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ARTICLE  II. 


P0SSBS8I0N  OF   PERSONAL    PROPERTY. 


Sbction  3379.  Judgment  for  delivery. 

3380.  When  holder  may  be  oompelled  to  deliver. 

Sec.  3379.     A  person  entitled  to  the  immediate  pos-  Judtanent 
temion   oi  i^ecific  personal   property  may  recover  the    ^  *  **'^* 
same  in  the  manner  provided  by  the  Godjs  of.  Civil  Pro- 
cedure. 

N.  Y.  C.  C,  Seo.  1885. 

Sec.  38S0.     Any  person  having  the  possession  or  con-  when  holder 
trol  of  a  particular  article  of  personal  property,  of  which   JSredto**"" 
he  is  not  the  owner,  may  be  compelled  specifically  to  de-  ^®^^^**'^* 
liver  it  to  the  person  entitled  to  its  immediate  possession, 
in  either  of  the  following  cases : 

1.  When  the  thing  claimed  is  held  subject  to  an  express 
trust  in  favor  of  the  claimant. 

2.  When  pecuniary  compensation  would  not  afford  ad- 
equate relief  for  the  loss  of  the  thing  claimed;  or, 

3.  When  it  would   be  extremely  difficult  to  ascertain 
the  actual  damage  caused  by  its  loss. 

This  section  is  intended  to  provide  for  the  relief  granted 
by  Courts  of  equity  in  the  cases  specified.  The  ordinary 
remedy  in  an  action  for  chattels  may  be  evaded  by  any  one 
who  has  snflScient  means  to  pay  their  value,  by  the  exercise 
of  a  little  ingenuity.  Accordingly,  Courts  of  equity  have 
long  intervened  to  compel  a  wrong-doer  himtelf  to  deliver  up 
the  things  detained  by  him.  • 

It  will  bo  observed  that  this  remedy  is  not  confined  to 
cases  of  wrongful  possession.  It  may  often  happen  that  one 
who  holds  a  thing  in  trust  ^may  secretly  design  to  make  a 
wrongful  disposition  of  it,  and  that  the  owner  may  have  an 
intimation  or  suspicion  of  this  design,  but  no  legal  evidence 
of  it.  A  demand  before  suit  might  lead  to  a  sudden  dispo- 
sition of  the  thing,  and  result  in  its  total  loss.  The  owner 
ought,  therefore,  to  j>e  allowed  to  sue  without  a  prior  de- 
mand, subject  to  the  discretion  of  the  Court  as  to  costs,  if  it 
appears  that  he  has  made  unnecessary  litigation  (see  Bruce 
vs.  Tilson,  25  N.  T.,  194).  But  the  section  is  so  restricted 
as  not  to  include  the  case  of  a  thing  agreed  to  be  sold. 

The  inadequacy  of  compensation  in  damages  is  the  true 
test  of  a  plaintiff's  right  to  this  special  relief  (North  vs. 
Great  Northern  Railw.  Co.,  2  Giff..  69).  Thus  freight  oars 
for  use  upon  a  railway  were  decreed  to  be  delivered  up,  on 
the  ground  that  similar  cars  could  not  be  bought  ready 
made,  and  that  compensation  in  damages  would  not  cover 
the  loss  which  would  be  caused  by  delay  (id).  It  is  not, 
therefore,  deemed  advisable  to  attempt  any  enumeration, 
in  the  text  of  the  Code,  of  the  articles  which  may  be  recov- 
ered by  this  process.  There  would  be  little  danger  of  in- 
justice being  done,  if  this  remedy  should  be  more  widely  ap- 
plied. A  summary  of  the  principal  cases  in  which  a  specific 
delivery  has  been  enforced,  may  however  be  useful. 

Courts  of  equity  have  oompelled  the  delivery  of  old 
and  rare  paintings  (Lowther  vs.  Lowther,  13  Yes.,  96),  of 
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family  paintings  (Hnnt  vs.  Moultrie,  1  Bo8W.«  531 ;  aff'd  in 
Ct.  of  Appeals),  of  an  ancient  altar  piece  in  silver,  witb  a 
Greek  inscription  (Somerset  vs.  Cookson,  3  P.  Wins.,  3S9)« 
of  a  gold  snuff  box  (Fells  vs.  Reed.  3  Ves..  70),  of  heir 
looms  (Macclesfield  vs.  Davis,  3  Ves.  A  B..  18  ;  Pqmj  va. 
Pusey,  I  Vern..  273),  of  family  plate  (Qeoffry  vs.  I>aTis, 
Gary,  84),  of  jewels  (Saville  vs.  Tankred,  1  Ves.  Sr.,  101  ; 
Belt.  Suj^p.,  70  ;  Young  vs.  Eurrel,  Gary,  64),  of  farm  stock 
(NutbruWn  vs.  Thornton,  10  Ves.,  169),  of  masonic  regalia 
(Lloyd  vs.  I>iaring,  6  Ves.,  773),  of  mortgage  deeds  (Jack- 
son vs.  Butler,  2  Atk.,  306 ;  Knye  vs.  Moore,  1  Sim.  2k  S., 
61),  of  books  of  account  (Evans  vs.  Van  Hall,  Clarke,  26; 
•  Lingan  vs  Simpson,  1  Sim.  A  S.,  600),  and,  in  slave  Stat^^. 
of  particnlar  slaves  (Hall  vs.  Clark,  12  Sme.  k  K.,  18S; 
Botler  vs.  Hicks,  11  id.,  79;  Murphy  vs.  Clark,  I  id.,  221  ; 
Dudley  vs.  Mallory,  4  Geo.,  62  ;  Sims  vs.  Shelton,  2  Strobh. 
Eq.,  221  ;  Ellis  vs.  Commander,  1  id.,  1S8 ;  Sartervi.  Gor- 
don, 2  Hill's  Ch.,  121;  Lofton  vs.  Espy,  4  Yerg..  84  ;  10 
id.,  30  ;  Williams  vs.  Howard,  3  Murph.,  74 ;  Young  vs. 
Burton,  1  McMuU.  Eq.,  266).  In  Dowling  vs.  Betjemanf 
(2  Johns.  A  Hem.,  644),  the  Court  asserted  its  right  to  or- 
der the  speoific  delivery  of  a  new  painting,  upon  the  appli- 
cation of  the  artist  himself,  but  the  plaintiff  in  that  caM 
having  put  a  valuation  on  the  painting,  this  was  held  to 
show  that  compensation  in  damages  would  be  sufficient  re- 
lief. 

N.  Y.  C.  C,  Sec.  1886. 


ARTICLE   III. 

SPROIFIC    PEBrORXANCB   OP  OBLIGATIOKS. 

Section  3384.  In  what  cases  compelled. 
3386.  Remedy  mutual. 
3386.  No  remedy  unless  mutual. 
^      3387.  Distinction  between  real  and  personal  property. 

3388.  Contract  signed  by  one  parly  only,  may  be  enforced  by  other. 

3389.  Liquidation  of  damages  not  a  bar  to  specific  perfonnanee. 

3390.  What  cannot  be  specifically  enforced. 

3391.  What  parties  cannot  be  compelled  to  perform. 

3392.  What  parties  cannot  have  specific  performance  in  their  favor. 

3393.  Specific  performance  not  required  when  oppressive. 

3394.  Agreement  to  sell  property  by  one  who  has  no  title. 

3396.  Relief  against  parties   claiming   under    person  bound  to 
perform. 

In  what  Seo.  S384.    Except  as  otherwise  provided  in  this  ar- 

peiied.    '      tide,  the  specific  performance  of  an  ohligation   may  be 
compelled — 

1.  When  the  act  to  be  done  is  in  the  performance, 
wholly  or  partly,  of  an  express  trust. 

2.  When  the  act  to  be  done  is  such  that  pecuniary  com- 
ponsation  for  its  non-performance  would  not  afford  ade- 
quate relief. 

3.  When  it  would  be  extremely  difficult  to  ascertain 
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the  actaal  damage  caused  by  the  non-performance  of  the 
act  to  be  done;  or, 

4.  When  it  baa  been  expressly  agreed,  in  writing,  be- 
tween the  parties  to  the  contract,  that  specific  perform- 
ance  thereof  may  be  required  by  either  party,  or  that 
damages  shall  not  be  considered  adequate  relief. 

The  word  "obligation"  is  used,  becaa«e  some  obligations 
created  by  oporation  of  law  may  be  enforced  in  this  man- 
ner. It  includes  an  award,  which  may  be  specifically  en- 
forced (Bouok  vs.  Wilber,  4  Johns.  Ch.,  405).  The  obli- 
gation must  be  a  subsisting  one  (Arnoux  vs.  Homans,  25 
How.  Pr.,  427). 

Thus,  a  trustee  who  has  wrongfully  disposed  of  stock  may 
bo  oompolled  to  restore  the  same  amount  of  stock  (Forrest 
vs.  Elwos,  4  Ves.,  497).  So  the  speoifio  delivery  of  a  com- 
mon article  of  merchandise  will  bo  enforced,  when  held 
ander  a  trust  (Pooley  vs.  Budd,  14  Beav.,  34  ;  Mechanics' 
Bank  vs.  Setun,  I  Peters,  29tf  ;  M'Gowin  vs.  Remington,  12 
Penn.  St.,  56). 

Though  in  most  eases  the  act  which  is  sought  to  be  spe- 
cifically enforced  is  a  transfer  of  property,  the  jurisdiction 
is  not  confined  to  that  class  of  cases.  The  Courts  have  thus 
enforced  an  agreement  to  insure  (Tayloe  vs.  Merchants' 
Fire  Ins.  Co.,  9  How.  [U.  S.],  405  ;  Carpenter  vs.  Mutual 
Ins.  Co.,  4  Sandf.  Ch.,  40S ;  Neville  vs.  Merchants'  Ins. 
Co.,  19  Ohio,  452),  to  indorse  a  note  (see  Watkins  vs.  Maule, 
2  Jac.  k  W.,  242),  to  form  a  partnership  (Buxton  vs.  Lis- 
ter, 3  Atk.,  .385;  England  vs.  Curling,  3  Benv.,  129;  Birch- 
ett  vs.  Boiling,  5  Munf.,  442 ;  Anon.,  2  Ves.  Sr.,  <%29),  to 
discharge  a  judgment  (Phillips  vs.  Bcrger,  8  Barb.,  527  ;  2 
id.,  609),  to  release  a  mortgage  (Malins  vs.  Brown,  4  N.  Y., 
403),  tu  improve  land  (Stuyveisant  vs.  Mayor,  etc.,  of  New 
York,  11  Paige,  414),  to  build  an  archway  (Stuver  vs.  Gt. 
Western  Railw.  Co.,  2  You.  k  Coll.  Ch.,  4;$),  etc.  The  na- 
ture of  the  property  affected,  whether  real  or  personal,  is 
not  decisive  of  the  right  to  specific  performance,  which  de- 
pends entirely  upon  the  inadequacy  of  damages  to  compen- 
sate the  injured  party  (Story  £q.  Jur.,  Sec.  717  ;  see  Cath- 
cart  vs.  Robinson,  5  Peters,  264  ;  Adderley  vs.  Dixon,  1 
Sim.  k  8.,  607  ;  Harnett  vs.  Yielding,  2  Scb.  k  Lef.,  549  ; 
Dalsell  vs.  Crawford,  1  Pars.  Sel.  £q.  Cas.,  :^7). 

Faloke  vs.  Gray,  4  Drewry,  651 ;  5  Jur.  [N.  S.],  645.  Con- 
tracts for  the  sale  of  chattels  of  singular  value  (ib.),  or  of 
stock  in  a  corporation  (Cheale  vs.  Kenward,  5  De  G.  A  J., 
27  ;  Shaw  V4.  Fisher,  5  De  G.,  M.  k  G.,  596  ;  Duncua  vs. 
Albrecht,  12  Sim.,  189),  may  be  specifically  enforced. 

As  to  the  fourth  subdi virion,  there  is  no  reported  deoisiun 
upon  this  proposition,  but  in  these  days,  when  a  judgment 
for  damages  affords  such  very  unsatisfactory  relief  in  many 
oases,  there  seems  much  reason  fur  allowing  parties  to  enter 
into  such  a  stipulation. 

N.  Y.  C.  C,  Sec.  1887. 

Seo.  3385.     When  either  of  the  parties  to  an  obligation    Remerfy 
is  entitled  to  a  specific  performance  thereof,  according  to   °'"^^** 
the  provisions  of  the  last  section,  the  other  ptirty  is  also 
entitled  to  it.  though  not  within  those  provisions. 

Story  Eq.  Jur.,  Sec.  723 ;  Phillips  vs.  Berger,  8  Barb., 
527  ;  Sohroeppel  vs.  Hopper,  40  id.,  425 ;  Withy  vs.  Cottle, 

1  Sim.  k  S.,  174  ;  Turn,  k  Russ.,  78  ;  see  Crary  vs.  Smith, 

2  N.  Y.,  60. 

N.  Y.  C.  C,  See.  1888. 
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No  remedy  Seo.  8386.  Neither  party  to  an  obligation  can  becom- 
mutuu.  palled  specifically  to  perforin  it,  unless  the  other  partj 
thereto  has  performed,  or  is  compellable  specifically  to 
perform,  ever3'tbing  to  which  the  former  is  entitled  ooder 
the  same  obligation,  either  completely  or  nearly  so,  to- 
gether with  full  compensation  for  any  want  of  entire  per- 
formance. 

Flight  Ts.  Holland,  4  Rust.,  298 ;  Hargnre  rs.  Hamn, 
12  Bear.,  411 ;  Peto  ys.  Brighton,  etc.,  Rallw.  Co.,  I  Hon. 
A  Mil.,  468  i  Pickering  vs.  Bp.  of  Ely,  2  Y.  A  CoU.Ch., 
249. 

See  Djer  vs.  Hargrave,  10  Yes.,  406;  Shackletoo  ri.  Sot- 
cliffe,  1  De  Gex  A  Sm.,  609. 

N.  Y.  C.  C,  Soc.  1889. 

piBtinctlou         Seo.  3387.    It  is  to  be  presumed  that  the  breach  of  an 

between  real  * 

and  personal  agreement  to  transfijr  real  property  cannot  be  adequately 
relieved  by  pecuniary  compensation,  and  that  the  breach 
of  an  agreement  to  transfer  personal  property  can  be 
thus  relieved. 

This  rale  seems  to  be  the  one  npon  which  the  C<miii  han 
generally,  if  not  uniformly,  acted.  There  are  so  few  eaM 
in  which  a  refusal  to  convey  land  can  be  adeqnatdj  eom- 
pen  sated  by  damages,  that  it  is  usually  stated  is  broad 
terms  that  spooific  performance  can  always  be  rcqaind  n 
respect  to  contracts  for  the  sale  of  land,  bat  thii  ii  ^ 
strictly  correoL 

N.  Y.  G.  C,  Sec.  1890. 

Sec.  3388.  A  party,  who  has  signed  a  written  contract, 
may  be  compelled  specifically  to  perform  it,  tboogh  the 
other  party  has  not  signed  it,  if  the  latter  has  performed, 
or  offers  to  perform  it  on  his  part,  and  the  case  is  other- 
wise proper  for  enforcing  .•ipecifio  performance. 

story  Eq.  Jur.,  Sec,  736  a  ;  Woodward  ra  Hinii,  3 
Sandf.,  272  ;  Matter  of  Hunter,  1  Edw.,  1 ;  Clawi  ti. 
Bailey,  14  Johns.,  484 ;  McCrea  vs.  Punnort,  16  Ww*^ 
460;  Ormond  vs.  Anderson,  2  Ball  A  B.,  370:  WestirtTi. 
Russell,  3  Yes.  A  B.,  192. 

•      N.  Y.  C.  C,  Sec  1891. 

Sec.  3389.  A  contract  otherwise  proper  to  be  specifi- 
cally enforced,  may  be  thus  enforced,  though  a  penalty  »* 
imposed,  or  the  damages  are  liquidated  for  ita  breach, 
and  the  party  in  default  is  willing  to  pay  the  same. 

Story  Eq.  Jur.,  Sees.  715,  751 ;  Logan  vs.  Wieoholt,  I  CI 
A  F.,  611 ;  7  Bligh  [N.  S.].  1,  49  j  Dewey  vs.  Wsteoj,* 
Gray,  414  j  Plunkett  vs.  Meth.  Ch.,  eto.,  3  Cwh.,  W I  »* 
sign  vs.  Kellogg,  4  Pick.,  1  j  ChiUiner  vs.  ChUliDW,  J  »'«*' 
628  J  Howard  vs.  Hopkyns,  2  Atk.,  321  j  see  Fi*W  "' 
Shaw,  42  Me.,  32. 


Contract 
signed  by 
one  party 
only,  may 
be  enforced 
by  other. 


Liquidation 
of  damage* 
not  a  bar 
to  specific 
penonnanoe 
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vs.  Bturdiranl,  4S  He.,  34  ;  Hooksr  r».  P;a<]hoD.  8 
&J0  ;  see  Cotea  vi.  Sims,  5  Da  G.,  H.  A  0.,  9-,  OilM 

at,  i  Jur.  [N.  S.J,  13St;  Nicholla  v>.  RCretton,  T 
42.     Tbia  poiot  wu  iaTolvsd  in  Viale  vs.  Tro?  A 

1  R.  R.,  20  N.  Y.,  184. 

r.C.  C.,Sec.l8fi2. 

I  following  obligatioas  canDut  be  spocifi-  ' 

1  to  render  pereonal  si^rvice. 
Q  to  employ  another  in  personal  service. 
t  to  submit  a  controversy  to  arbitration, 
it  to  perform  an  act,  vbich  the  party 
'fully  to  perform  when  required  to  do 
It  to  procnre  the  act  or  consent  of  the 
icting  party,  or  of  any  other  tbird  per- 

nt,  the  terms  of  which  are  not  snffi- 
>  make  the  precise  act  which  is  to  be 
■tain  able. 
t.  C.  C,  See.  1893. 

jcific  performance  cannot  be    enforced   wbupartiH 
U>  a  contract,  in  any  of  the  following  ^p«uai 

topecfoml. 

t  received  an  adequate  consideration  for 

is  to  hini,  just  and  reasonable. 

was  obtained  by  the  misrepresentation, 
umvention,  or  nnfair  practices  of  any 
trformance  would  become  due  ander  the 
ly  promise  of  sucb  party  which  has  not 
r  fulfilled;  or, 

.  was  given  under  the  influence  of  mis* 
nsion  or  surprise,  except  that  where  the 

for  compensation  in  case  of  mintake,  a 
)e  scope  of  snch  provision  may  be  cora- 
1  the  contract  specifically  enfor''ed  in 
proper  to  be  so  enforced, 
r.  0.  c.  aw.  1894, 
ecific  performance   cannot  be   enforced   whuparua 


y  who  has  not  fully  and  fairly  performed 
precedent  on  his  part  to  the  obiig^ation 
y,  except  where  his  failure  to  perform  is 
cither  entirely  immaterial,  or  capable  of 
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being  fully  compensated;  in  whinh  case  specific  perform- 
ance may  be  compelled,  upon  full  comperwation  being 
made  for  the  default. 

N.  Y.  C.  C,  Sec.  1895. 

toraaiTcrnot       ^^^'  ^^^^'     Spccific  performance  cannot  be  compelled. 
JSoi*^***-       wtien  it  would  operate  more  harshly  upon  the  party  re- 
preMWe.        quired  to  perform,  than  its  refusal  would  operate  apon 
the  party  seeking  it. 

N.  Y.  C.  C,  Soc.  1896. 

ul^°*roj.        ^^^-  ^^^^-     -^"  agreement  for  the  sale  of  property  e»n- 
ertybyono     ^ot  [^q  specificallv  enforced  in  favor  of  a  seller  wbo  can- 

who  uaa  no  i  J 

title.  nQt  giYQ  iQ  i\^Q  buyer  a  title  free  from  reasonable  doubt. 

•  N.  Y.  C.  C,  Sec.  1897. 

^«*!*'  Sec.  3395.     Whenever  an  obligation  in  respect  to  real 

against  par-  o  r 

tiefi claiming  propcrtv  would  bc  Specifically  enforced  ascainst  a  partica- 

anderpemon     r       i  --  i  j  or 

bonndto  Jar  person,  it  may  be  in  like  manner  enforced  against  any 
other  person  claiming  under  him  by  a  title  created  subse- 
quently to  the  obligation,  except  a  purchaser  or  encom- 
brancer  in  good  faith  and  for  value,  and  except,  also,  that 
any  such  person  may  exonerate  himself  by  conveying  all 
his  estate  to  the  person  entitled  to  enforce  the  obligation. 

N.  Y.  C.  C,  Sec.  1898. 


ARTICLE  IV. 

RKTISIO!f   OF   C0KTRA0T9. 

Section  3399.  When  contract  may  be  revised. 

3400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

3402.  Enforcement  of  revised  contract. 

When  con-         Sec.  8399.     When,  through  fraud  or  a  mutual  w'* 
revtaed.*^       of  the  parties,  or  a  mistake  of  one  party,  which  tb©®^"®' 
at  the  time  knew  or  suspected,  a  wriiten  contract  "^* 
not  truly  express  the  intention  of  the  parties,  it  way 
revised  on  the  application  of  a  party  aggrieved,  bo  «* 
express  that  intention,  so  far  as  it  can  be  done  "'^•^   " 
prejudice  to  rights  acquired  by  third  persons,  in  S9 
faith  and  for  value. 

N.  Y.  C.  C,  Sec.  1899. 


CIVIL  CODE.  677 

the  purpose  of  rerisiag  a  contract,  it  PrmmpUon 
that  all  ibe  parties  thereto  intended  lo  orjMiniM. 
and  conscientious  agreenkenl. 

.  c.  c,  sm.  leod. 

ivising  a  written  instrument,  the  Court   Frincipi« 

.^  .  ,     ,  otrerUoo 

the  instrument  was  intended  to  mean, 
ended  to  bo  its  legul  consequences,  and 
the  inquiry  what  the  language  of  the 
.ended  to  be. 

.  C.C,  Ban.  1901. 

)ntract  may  be  first  revised   nud  then   BnibreMBent 
d  [either  in  the  same  or  separate  ac-  oaamct, 

.  c.  c,  8m.  leos. 


BMiiaioD  maj  b«  kdjoilKBii. 

oa  for  miitake. 

is;  rcqaire  part;  TeaolndiDg  to  do  equity. 

rescission  of  a  written  contract  may  wh«i»B<i 
e  application  of  a  party  aggrieved —       S^gS."" 

eases  mentioned  in  Sec.  1689  ;  or, 
)ntract  is  unlawful,  for  causes  not  ap- 
!e,  and  the  parties  were  not  equally  in 

blio  interest  will  bo  prejudiced  by  por- 


ra  proper!;  broader  thao  k  wauld  be  in  the  latter 
It  ma;  ba  deetmble  to  have  a  eoDclmive  adjndica- 
on  the  Tulidit;  of  a  cnntract,  in  oaeaa  whara  there  la 
Scient  gTDBad  for  furlheT  inlcrraraDca.  The  ditore- 
the  Court  lu  to  ooBts  ii  ■  lufficieDt  check  upon  friro- 
tiona  of  thja  onture. 
tba  iojared  pan;,  ar  those  claiming  under  him,  cbo 

in  rt.  EsCon.  SO  Johoi,,  478.)      Of  courae  a  pari; 
ling  B  fraod  oaouot  hara  the  eODtraet  set  kride  oa 

.  C.  C,  5eo.  1903. 
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NoTB.— See  Sees.  1115,  3307  and  1689. 
together. 


EzAmine  all 


foJaStSe.  ®*^-  ^^^T-  Rescission  cannot  be  adjudged  for  mere 
mistake,  unless  the  party  against  whom  it  is  adjudged 
can  be  restored  to  substantially  the  same  position  as  if 
ttie  contract  had  not  been  made. 

N.  T.  C.  C,  Sec.  1904. 

I 

Court  may         Sec.  8408.     On  adjudging  the  rescission  of  a  contract, 
t7raTCh££g  the  Court  may  require  the  party  to  whom  such  relief  is 
^^    ^'  granted  to  make  any  compensation  to  the  other  which 
justice  may  require. 

N.  T.  C.  C,  See.  1905. 

NoTB. — The  words  "  for  any  other  oanse  than  wnrj  ** 
stricken  oaL 


ARTICLE  VI. 


Whencaa« 
celUtion 
maybe 
ordeied. 


Instmment 

obvioiialy 

▼old. 


Cancellation 
In  part. 


CAKCBLLATIGM  OF  IHSTRUMBNTS. 

Sbction  8412.  When  canceUation  may  bo  ordered. 

3413.  Instrument  obviously  void. 

3414.  Cancellation  in  part. 

Sec.  8412.  A  written  instrument,  in  respect  to  which 
there  is  a  reasonable  apprehension  that  if  left  outstand- 
ing it  may  cause  serious  injury  to  a  person  against  whom 
it  is  void  or  voidable,  may,  upon  his  application,  be  so  ad- 
judged, and  ordered  to  be  delivered  up  or  cancelled. 

N.  Y.  C.  C,  Sec.  1906. 

Sec.  3418.  An  instrument,  the  invalidity  of  which  is 
apparent  upon  its  face,  or  upon  the  face  of  another  instru- 
ment which  is  necessary  to  the  use  of  the  former  in 
evidence,  is  not  to  be  deemed  capable  of  causing  injury, 
within  the  provisions  of  the  last  section. 

N.  Y.  C.  C,  Sec.  190r. 

Sec.  3414.  Where  an  instrument  is  evidence  of  differ- 
ent rights  or  obligations,  it  may  be  cancelled  in  part,  and 
allowed  to  stand  for  the  residue. 

Thus  an  indorser  of  a  bill  may  be  entitled  to  have  his 
indorsement  cancelled  in  a  case  which  would  not  entitle  the 
drawer  to  any  relief.  And  an  instrument  mig;ht  be  ^r- 
tially  valid  against  a  party  entitled  to  cancel  it  in  part; 
although  such  oases  are  doubtless  rare. 

N.  Y.  C.  C,  Seo.  1908. 
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CHAPTER  III. 

PaEVENTIVE   BELIEF. 

tTentiv*  reliif,  bow  gnmtad. 
DTiiional  injnnotlons. 
unetioD,  irhcD  Allowed. 
IddoUob,  whiB  not  ijloired. 

PreveDtive  relief  is  granted  by  injunction,   J^™{J^ 
inal.  mawd. 

N.  T.  C.  C,  Sae.  1009. 

Provisional  injunctions  are  regulated  by   Proridooii 
viL  Pbooedurb. 
H.  Y.  C.  C,  S«o.  IBIO. 

Bzcept  where  otherwise  provided  by  this  lajaiKiioa, 
njunctioD  may  be  granted  to  prevent  the  aiiond. 
>bligatiou  existing  in  favor  of  the  appli- 

icnniary  compensation   would  not  afford 

wonld  he  extremely  diffioult  to  ascertain 
compensation  which  would  afford  adequate 

)  restraint  is  necessary  to  prevent  a  mnlti- 

ial  proceedings;  or, 

a  obligation  arises  from  a  trust. 

N.  Y.  C.  C,  Sm.  1911. 

&n  injunction  cannot  be  granted —  imiuKtion, 

judicial  proceeding  pending  at  the  com-  iiiowed. 

tbe  action  in  which  the  injunction  is  de- 

s  such  restraint  is  necessary  to  prevent  a 
BQch  proceedings. 

-oceedings  in  a  Court  of  the  United  States. 

roceedings,  in  another  State,  upon  a  judg- 

rt  of  that  State. 

it  tbe  execution  of  a  public  statute,  by  offl- 

,  for  the  public  benefit. 

It  the  breach  of  a  contract,  the  perform- 

would  not  be  specifically  enforced. 

3t  an  injury  to  the  person,  character  or 

ons  of  Che  applicant,  not  amonnting  to  a 


5S0  CIVIL  CODE. 

naisance;  except  that  in  an  action  for  divorce,  an  injaDC- 
tion  may  be  granted  to  prevent  interference  with  a  wife 
or  child. 

7.  To  prevent  the  exercise  of  a  public  or  private  office, 
in  a  lawful  manner,  by  the  person  in  possession. 

8.  To  prevent  a  legislative  act  by  a  municipal  corpora- 
tion; or, 

9.  Where  relief,  equally  efficacious,  can  be  obtained  by 
any  other  usual  mode  of  proceeding,  except  in  case  of 
breach  of  trust. 

N.  T.  C.  Cm  6m.  1912. 


PART  II. 


LATIOSS  OF  DEaTOIl  AXD  CREDtTOR, 

;AL   PbINCIPLEB. 

■  ULENT    I.NUTBUMENTS   AND    TBANSFBRS. 

i  FOR  THE  Benefit  of  Crsdiiobs. 


TITLE    I. 

GBKBRAL  FRIMCIPLES. 


■Kit  of  debtor  are  valid. 

Its  righu  of  differeol  craditon. 

debtor,  withia  the  nieanine  of  this  Title,  whoiim 

,  ,.         .  .  ijBbldr. 

lason  of  an  exiBting  obligation,  is  or  may 
pa;  money  to  another,  whether  such  lia- 
>r  contingent. 
T.G.  C,  3m.  1913. 

creditor,  within   the   meaning  of  this  wboiaa 
rhoRo  fHvor  an  obligation  exiata,  by  rea- 
ls, or  may  become,  ent^itied  to  the  pay- 

T.  c.  C,  Soo.  1»I4. 

the  absence  of  fraud,  every  contraet  of  Ocminctaof 
against  all  his  creditors,  existing  or  sab-  mid. 
ve  not  acquired  a  lien  on  the  property 
contract. 
Y.  c.  c,  Sm.  ivis. 

debtor  may  pay  one  creditor  in  prefer-  hynnnn 
or  may  give  to  one  creditor  security  for 
bis  deiuana  in  preference  to  another. 
T.  C.  C,  Sea.  1«IB. 
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RelatlTe 
rightaof 
different 
credlton. 


Sec.  3433.  Where  a  creditor  iB  entitled  to  resort  to 
each  of  several  funds  for  the  Batisfaction  of  his  claim, 
and  another  person  has  an  interest  in,  or  Ib  entitled  ae  a 
creditor  to  resort  to,  some  bat  not  all  of  them,  the  latter 
may  require  the  former  to  seek  satia^tion  from  those 
funds  to  which  the  latter  has  no  such  claim,  so  far  as  it 
can  be  done  without  impairing  the  right  of  the  former  to 
complete  satisfaction,  and  without  doing  injustice  to  third 
persons. 

N.  Y.  C.  C,  Sec.  1917. 


TITLE   II. 


FRAUDULBNT  INSTRUMENTS  AND  TRANSFERS. 


Transfen, 
etc.  I  with 
intent  to 
defraud 
creditors. 


Sbction  3439.  Tranfers,  etc.,  with  intent  to  defraud  creditors. 

3440.  Certain  transfers  presumed  fraudulent. 

3441.  Rights  of  purchasers  and  mortgagees. 

S44S.  XJreditor's  right  must  be  judieially  ■aeertained. 
3443.  Question  of  fraud,  how  determined. 

Seo.  3439.  Every  transfer  of  property  or  charge  there- 
on made,  every  obligation  incurred,  and  every  jndicial 
proceeding  taken,  with  intent  to  delay  or  defrand  any 
creditor  or  other  person  of  his  demands,  is  void  against 
all  creditors  of  the  debtor,  and  their  successors  in  inter- 
est, and  against  any  persons  upon  whom  the  estate  of 
the  debtor  devolves  in  trust  for  the  benefit  of  others  than 
the  debtor. 

N.  T.  C.  C,  Sec.  1918;    "Fraudulent  Conreyanees  ud 
Contracts/'  Sec.  20. 

Note. — **  Creditors"  ought  to  be  named,  also,  in  See. 
1227,  with  ''purohasers"  and  "  encumbranoen,"  w  tbal 
section  refers  to  ''  Fraudulent  Transfers  of  Real  Property." 
That  section  (1227)  is  an  expression  of  Seo.  1  of  theAel 
cited  (Fraudulent  Conveyances  and  Contracts).  Th«  tern 
"  creditors ''  is  necessary  to  make  that  Title  complete  ii 
itself.  It  would  be  an  instance  of  duplicating  a  single  word 
or  line  of  the  law  to  giro  oompleteneas  to  an  importaatraV 
ject,  without  disturbing  the  phraseology  of  one  of  the  old- 
est and  most  thoroughly  abjudicated  sections.  A  »e(H» 
(1227  a)  applying  this  section  to  transfers  of  real  property, 
would,  perhaps,  accomplish  the  object  best  Logically,  tbe 
subjects  of  this  section  belong  to  the  Titles  on  TroMtfm^ 
Heal  Property f  Salee  of  Pereonal  Property,  and  OWt^****** 
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Sec.  3440.  Every  transfer  of  personal  property,  other  fert^n 
than  a  thing  in  action,  or  a  ship  or  cargo  at  sea,  or  in  a  preaumed  . 
foreign  port,  and  every  lien  thereon,  other  then  a  con- 
tract; of  bottomry  or  respondentia,  is  [conclusively]  pro- 
snmed,  if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property,  and  not  accompa- 
nied by  an  immediate  delivery,  and  followed  by  an  actaai 
and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent  and  therefore  void,  against  those 
who  are  his  creditors  while  he  remains  in  possession,  and 
the  successors  in  intei^est  of  such  creditors,  and  against 
any  persons  on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than  himself,  and  against  purchasers  or 
encumbrancers  in  good  faith  subsequent  to  the  transfer. 

N.  y.  C.  C,  Soo.  1919. 

Note. — The  word  "  conclusively,"  in  brackets,  is  inserted 

in  the  text  of  the  New  Yorlc  Civil  Code  to  conform  with  the 

requirement  of  onr  statote  of  Frauds,  Sec.  15  (Hit.  Dig.,  See. 

8159).     The  following  section  from  the  New  York  Civil 

Code  is  retained  as  a  note,  and  may  be  made  a  part  of  the 

text,  if  **  conclosively  "  should  be  stricken  from  the  above 

section  : 

Sbo.  1920.  The  presumption  declared  by  the  last  section 
may  be  repelled  by  showing  that  the  transfer  was  made  in 
good  faith  and  without  intent  to  defraud. 

See  note  to  preceding  section  ;    also,  see  Sec. ,  with 

note,  in  Title  on  Per»<mal  Mortgage, 

« 

Szc.  3441.  The  provisions  of  this  Title  do  not  affect  Rights  of 
the  rights  of  a  purchaser  or  encumbrancer,  in  good  faith  andmort- 
and  for  value. 

N.  Y.  0.  C,  Sec.  1921. 

Sec.  3442.    A  creditor  can  avoid  the  act  or  obligation  c^j*<«^> 

^  right  most 

of  his  debtor  for  fraud,  only  where  the  fraud  obstructs  the  be  jndidaiiy 

ascertained. 

enforcemenr,  by  legal  process,  of  his  right  to  take  the  pro- 
perty affected  by  the  transfer  or  obligation. 

N.  Y.  C.  C,  Sec.  1922. 

Sec.  8443.    In  all  cases  arising  under  this  Title,  or  un-  (tnestionof 

fraud,  how 

der  Sec.  1227  of  this  Code,  the  question  of  fraudulent  determined, 
intent  is  one  of  fact,  and  not  of  law ;  nor  can  any  trans- 
fer or  charge  be  adjudged  fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  consideration. 

N.  Y.  0.  C,  Sec.  1923. 
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TITLE    III. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS.  , 

NoTE.^It  18  thought  best  to  submit  this  Title,  from  the 
New  York  Code,  to  the  Legislature.  There  ouyht  to  be  some 
well  ordered  system  by  which  a  debtor  can  make  mi  honor* 
able  distribution  of  his  assets  among  his  creditors,  without 
the  intervention  of  the  Bankrupt  Law.  Of  course  such  a 
State  law  eonld  not  prevent  creditors  carrying  tbc  a^aetf 
into  bankruptcy  if  they  should  doubt  the  intent  of  tho  mar 
signmcnt  or  the  fitness  of  the  assignee  to  execute  it.  Sees. 
641,  642  and  643  of  the  Penal  Code  uf  New  York  ought  to  be 
inserted  in  our  own  Code,  The  notes  to  these  seetiona  ia 
the  New  York  Penal  Code  fully  review  the  whole  questicMi. 

Sectiok  3449.  When  debtor  may  execute  assignment. 

3450.  Insolvency,  what. 

3451.  Certain  transfers  not  affected. 

3452.  What  debts  may  be  secured. 

3453.  What  preferences  may  be  given. 
3464.  Preference  must  be  absolute. 

3455.  Certain  rights  not  affected  by  preferences  in  aasignraeiit. 

3456.  Joint  and  separate  debts.  , 

3457.  AssigomcDt,  when  void. 

3458.  The  instrument  of  asaignment. 

3459.  Compliance  with  provisions  of  last  section  necessary  to 

validity  of  assignment. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

3461.  Inventory  required. 

3462.  Verification  of  inventory. 

3463.  Recording  assignment  and  filing  inventory. 

3464.  Same. 

3465.  Effect  of  omitting  to  record. 

3466.  Assignment  of  real  property. 

3467.  Bond  of  assignees. 

3468.  Conditions  of  disposal  and  conversion. 

3469.  Accountings. 

3470.  Property  exempt. 

3471.  Compensation. 

3472.  Assignees  protected  for  acts  done  in  good  faith. 

3473.  Assent  of  creditor  necessary  to  modification  of  aasignmeDt. 

whendebtor       Sec.  8449.     An  insolvent  debtor  may,  ID  good  faith,  ex- 

may  execute  ,  •  ^     n  .      . 

Mmgnment.  ocute  an  assignment  of  property  to  one  or  more  assignees, 
in  trnst  for  the  satisfaction  of  his  creditors,  in  conformity 
to  the  provisions  of  this  chapter;  subject,  however,  to  the 
provisions  of  this  Code  relative  to  trusts  and  to  fraudu- 
lent transfers,  and  to  the  restrictions  imposed  by  law  upon 
assignments  by  special  partnerships,  by  corporations  or 
by  other  specific  classes  of  persons. 
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The  Commiesionen  have  already  reported,  in  Seo.  643  of 
the  Penal  Codei  a  provision  making  it  a  misdemeanor  for 
an  insolvent  to  make  an  assignment  with  preferences,  ex- 
cept in  the  cases  in  which  a  preference  is  expressly  allowed 
to  be  given  hy  law.  And  t&ey  have  stated  quite  fully,  in  a 
note  to  that  section,  the  reasons  which  led  Uiem  to  recom- 
mend restricting  so  closely  the  right  to  make  preferential 
assignments.  The  provisions  of  the  Penal  Code  upon  the 
subject  are,  of  coarse,  confined  to  imposing  a  punishment 
for  attempting  to  make  an  illegal  assignment.  In  the  pres- 
ent chapter  other  provisions  are  presented  in  respect  to  the 
making  of  preferential  assignments  and  the  settlement  of 
assigned  estates. 

The  course  of  decision  in  this  State  upon  the  right  to  give 
preferences,  and  the  various  restrictions  which  have  heen 
imposed  upon  it,  will  bo  found  reviewed  in  the  Penal  Code, 
6ec  643,  note. 

N.  Y.  C.  C,  Sec.  1924. 

Seo.  3460.     A  debtor  is  insolvent,  within  the  meaning  insolvency 
of  this  Title,  when  he  is  unable  to  pay  his  debts  from  bis 
ow^n  means,  as  they  become  dae 

See  Horrick  vs.  Borst,  4  Hill.  660  ,*  Curtis  vs.  Leavitt,  15 
N.  y.,  9,  199. 

Compare  also  Seo.  1708  of  this  Code.  The  definition  here 
given  is  purposely  made  more  comprehensive  than  that  pre- 
sented in  the  section  referred  to,  wlyich  relates  to  stoppage 
in  transit.  To  bring  an  assignment  within  the  provisions  of 
this  chapter,  it  is  enough  that  the  debtor  has  become  unable 
to  pay.  To  warrant  the  exercise  of  thtf  right  of  stoppage  in 
transit,  he  must  have  **  stopped  payment."  The  distinction 
is  warranted  by  the  existing  law. 

H.  r.  C.  C,  Sec.  1925. 

Note.— See  See.  3077  of  this  Code. 


Ssc.  3451.  The  provisions  of  this  Title  do  not  prevent  Certain 
Sk  person  residing  in  another  State  or  conn  try  from  mak-  affected. 
in^  there,  in  good  faith,  and  without  intent  to  evade  the 
law^s  of  this  State,  a  transfer  of  property  situated  within 
it.  nor  do  they  affect  the  power  of  a  person,  although 
Insplvent  and  within  thfs  State,  to  transfer  property  to  a 
particular  creditor  for  the  purpose  of  paying  or  securing 
the  whole  or  a  part  of  a  debt,  owing  to  such  creditor, 
i^hether  in  his  own  right  or  otherwise. 

Ackerman  vs.  Cross,  40  Barb.,  466 ;  Hall  vs.  Arnold,  15 
id.,  599. 

N.  Y.  C.  C,  Seo.  1926. 

Sbo.  3452.     An  assignment  for  the  benefit  of  creditors  what  debts 
may  provide  for  any  subsisting  liability  of  the  assignor  8oeared. 
which  he  might  lawfully  pay,  whether  absolute  or  con- 


tingent. 


N.  Y.  C.  C,  Sec.  1927. 
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WhAtpre> 
ferences  maj 
be  giren. 


Preference 
must  be 
abeolute. 


Certain 
rights  not 
alroctedbj 

f^referenoee 
naasign- 
ment 


Joint  and 

sqwrate 

debti. 


Sec.  3453.  Except  as  otherwise  specially  provided  by 
statute,  an  assignment  by  an  insolvent  debtor,  for  the 
benefit  of  creditors,  may.give  a  preference  to  one  or  more 
creditors  or  classes  of  creditors,  in  the  following  cases, 
and  in  no  others : 

1.  Judgments  may  be  preferred  to  debts  not  io  jadg- 
ment. 

2.  Debts  which  are  liens  or  charges  upon  the  assigned 
property,  or  upon  some  part  of  it,  may  be  preferred  to* 
debts  which  are  not  such  liens  or  charges. 

3.  Debts  for  money  or  other  property  lent  without 
interest,  may  be  preferred  to  debts  for  money  lent  upon 
interest,  or  for  property  sold. 

4.  Debts  due  from  the  assignor  by  virtue  of  a  trast, 
may  be  preferred  to  debts  which  are  ^ot  thus  due ;  and, 

5.  Debts  for  personal  services  performed  within  six 
months  next  before  the  assignment,  may,  to  an  extent 
not  exceeding  one  hundred  dollars  to  any  one  person,  be 
preferred  to  other  debts  not  within  any  of  the  preceding 
classes. 

N,  T.  C.  C,  Sec.  1928. 

Seo.  3454.  A  preference,  in  an  assignment  for  the  ben- 
efit of  creditors,  can  only  be  given  absolcftely,  and  with- 
out reserving  any  power  of  revocation. 

N.  Y.  C.  C,  Sec.  1929. 

Sec.  3455.  No  provision  in  an  assignment,  giving  t 
preference  to  a  creditor,  can  affect  or  impair  any  right  of 
another  creditor  to  priority  of  payment,  whether  created 
by  law,  or  arising  from  an  obligation  or  transaction  of 
the  parties. 

N.  T.  C.  0.,  Seo.  1930. 

Seo.  3456.  Joint,  or  joint  and  several  debtors,  can  pre- 
fer their  joint  creditors  only  out  of  joint  property;  and 
can  prefer  the  individual  creditors  of  each,  only  out  of 
the  separate  property  of  each. 

This  proTision  is  partly  new.  Compare  Kirby  vs.  Seboon- 
maker,  3  Barb.  Ch.,  40 ;  Nicboleon  vs.  Leavitt,  4  Sudf^ 
252  ;  Jackson  vs.  Cornell,  1  Sandf.  Gh.,  34S ;  VaikRoanii 
vs.  Walker,  11  Barb.,  237  ;  WDson  vs.  Robertson,  21  N.T., 
587 ;  19  How.  Pr.,  350  ;  Smith  ys.  Howard,  20  How  Pr.. 
121 J  Cox  vs.  Piatt,  32  Barb.,  126;  19  How.  Pr.,  Vtl; 
Tamer  vs.  Jaycox,  40  Barb.,  lOi ;  Soott  vi.  Gathii0»  U 
How.  Pr.,  481,  512. 

N.  Y.  C.  C,  Seo.  1931. 
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Sec.  3457.     An  asBis^nraent  for  the  benefit  of  creditors  AmignmoDt, 

.  J  .  , .  -     ,  .  . .  wheD  void 

18  Toid  against  any  creditor  of  the  assignor  not  assenting 
thereto,  in  the  following  cases  : 

1.  If  it  gives  an  unlawful  preference  of  one  debt  or  class 
of  debts  over  another. 

2.  If  it  gives  a  preference  dependent  upon  any  condi- 
tion or  contingency,  or  with  any  power  of  revocation 
reserved. 

3.  If  it  tends  to  coerce  any  creditor  to  release  or  com- 
promise bis  demand. 

4.  If  it  provides  for  the  payment  of  any  claim  known 
to  the  assignor  to  be  false  or  fraudulent ;  or  for  the  pay- 
ment of  more  upon  any  claim  than  is  justly  due  from  the 
assignor. 

5.  If  it  reserves  any  interest  in  the  assigned  property, 
or  in  any  part  thereof,  to  the  assignor  or  for  his  benefit, 
before  all  his  existing  debts  are  paid. 

6.  If  it  confers  upon  the  assignee  any  power  which,  if 
exercised,  might  prevent  or  delay  the  immediate  conver- 
sion of  the  assigned  property  to  the  purposes  of  the  trust. 

7.  If  it  exempts  him  from  liability  for  neglect  of  duty 
or  misconduct ;  or, 

^  8.  If  it  violates  Sec.  3466  of  this  Code. 

N.  Y.  C.  C,  Sec.  1932. 

Sec.  8458.  An  assignment  for  the  benefit  of  creditors  TheiiMtnt- 
niast  be  in  writing,  subscribed  by  the  assignor,  or  by  his  SJi^ment. 
agent  thereto  authorized  in  writing.  It  must  be  acknowl- 
edged, or  proved  and  certified,  in  the  mode  prescribed 
by  the  chapter  on  Recording  Transfers  of  Real  Property^  and 
recorded  as  required  by  Sees.  3463  and  3464;  but  record- 
ing in  one  county  constitutes  a  compliance  with  the  fol- 
lowing section. 

N.  T.  C.  C,  Seo.  1933. 

Note. — The  words  "  and  if  it  embraces  a  fee  or  freehold 
estate  in  reltl  property  it  mast  be  9ealed**  are  stricken  ont, 
as  seals  are  abolished.  The  section  is  also  modified  so  that 
assignment  will  not  take  effect  nntU  recorded. 

Sec.  3459.     Unless  the  provisions  of  the  last  section  are  CompUance 
complied  with,  an  asssignment  for  the  benefit  of  creditors  TidoM^of 

*..  •  •.  /It  .  last  loction 

18  void  against  every  creditor  of  the  assignor  not  assent-  necMsaryto 
ing  thereto.  IS^^menV 

N.  T.  C.  C  Sec.  1934. 
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AMrignee  Sec.  8460.     An  a8BiG:nee  for  the  benefit  of  creditors  is 

takfMf  Biib«  ° 

jectto  rights  not  to  be  recrarded  as  a  purchaser  for  value,  and  baa  do 

ofthird  .    ,  ,  ,  .  .  .       ,    .  .  . 

parties.        greater  rights  than  his  assignor  had,  m  respect  to  tbiDgs 
in  action  transferred  by  the  assignment. 

Curtis  V8.  LeRvitt,  16  N.  Y.,  H>5  ;  Van  Heawn  rs,  Rii- 
cliff,  17  id.,  580 ;  Griffin  vs.  Marquardt,  id.,  28;  Legern. 
Bonaffe,  2  Barb.,  476  ;  Warron  vs.  Fonn,  28  id.,  333:  Mi- 
rino  and  Fire  Ins.  Bank  rs.  Jaunecy,  1  id.,  4Sft:  Matter  of 
Howe,  1  Paige,  125 ;  Mead  vs.  Phillips,  1  Sandf.  Cb.,83; 
Bliss  TS.  Cottle,  32  Barb.,  322 ;  Reed  vs.  Sands,  37  id.,  ISJ; 
Maas  vs.  Goodman,  2  llUu,  276;  Sohieffeltn  vs.  Htwkioi, 
11  Abb.  Pr.,  112. 

N.  Y.  C.  C,  Sec.  1935. 


Inventory, 
required. 


Sec.  3461.  Within  twenty  days  after  an  assi^nraerit  is 
made  for  the  benefit  of  creditors,  the  assignor  must  make 
and  file,  in  the  manner  prescribed  by  Sec.  846B,  a  fall  and 
true  inventory,  showing — 

1.  All  the  creditors  of  the  assignor. 

2.  The  place  of  residence  of  each  creditor,  if  known  to 
the  assignor,  or  if  not  known,  that  fact  must  be  stated. 

3.  The  sum  owing  to  each  creditor  and  the  nature  of 
each  debt  or  liability,  whether  arising  on  written  secur- 
ity, account  or  otherwise. 

4.  The  true  consideration  of  the  liability  in  each  case, 
and  the  place  where  it  arose. 

6.  Every  existing  judgment,  mortgage  or  other  security 
for  the  payment  of  any  debt  or  liability  of  the  assignor. 

6.  All  property  of  the  assignor  at  the  date  of  the  assign- 
ment,  which  is  exempt  by  law  from  execution ;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the 
assignment,  both  real  and  personal,  of  every  kind,  not  so 
exempt,  and  the  encumbrances  exiBting  thereon,  and  all 
vouchers  and  securities  relating  thereto,  and  the  valoe 
of  such  property  according  to  the  best  knowledge  of  tbe 
assignor. 

N.  Y.  C.  C,  Sec.  193«. 


Terificstion 
of  inventory. 


Seo.  3462.  An  affidavit  must  be  made  by  every  person 
executing  an  assignment  for  the  benefit  of  creditors,  to 
be  annexed  to  and  filed  with  the  inventory  mentioned  in 
the  last  section,  to  the  effect  that  the  same  is  in  all  re- 
spects just  and  true,  according  to  the  best  of  such  assign- 
or's knowledge  and  belief. 

N.  Y.  C.  C,  Sec.  1937. 
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Seo.  3468.     An  assignment  for  the  benefit  of  creditors  Becordfng 

assignment 

must  be  recorded,  and  the  inventory  required  by  Sec.  3461  aodming 
filed  with  the  County  Recorder  of  the  county  in  which 
the  assignor  resided  at  the  date  of  the  assignment;  or,  if 
he  did  not  then  reside  in  this  State,  with  the  Kecorder  of 
the  county  in  which  his  principal  place  of  business  was 
then  situated;  or,  if  he  had  not  then  a  residence  or  place 
of  business  in  this  State,  with  the  Kecorder  of  the  county 
in  which  the  principal  part  of  the  assigned  property  was 
then  situated. 

N.  Y.  C.  C,  Sec.  1938. 

S£0.  3464.  If  an  assij^nment  for  the  benefit  of  creditors  same, 
is  executed  by  mor«  than  one  assignor,  it  may  be  re- 
corded, and  a  copy  of  the  inventory  required  by  Sec.  3461 
may  be  filed  with  the  Recorder  of  the  county  in  which 
any  of  the  assignors  resided  at  its  date,  or  in  which  any 
of  them,  not  then  residing  in  this  State,  had  then  a  place 
of  business. 

N.  Y.  C.  C,  Sec.  193«. 

Sec.  3465.     An  assignment  for  the  benefit  of  creditors  sffectof 
is  void  against  creditors  of  the  assignor,  and  against  pur-  reeonu^ 
chasers  and  encumbrancers  in  good  faith  and  for  value, 
unless  it  is  recorded,  and  unless  the  inventory  required 
by  Sec.  3461  is  not  filed,  pursuant  to  Sec.  3463,  within 
twenty  days  after  the  date  of  the  assignment. 

N.  Y.  C.  C,  Seo.  1940— modified. 

Sec.  3466.      Where  an   assit^nment  for  the  benefit  of  A»ignment 

o  of  real 

creditors  embraces  real  property,  it  is  subject  to  the  pro-  property, 
visions  of  Art.  TV  of  the  chapter  on  Recording  Trans/erSy 
as  well  as  to  those  of  this  Title. 

N.  Y.  C.  C,  Sec.  1941. 

Sec.  3467.  Within  thirty  days  after  the  date  of  an  Bond  of 
assignment  for  the  benefit  of  creditors,  the  assignee  must 
enter  into  a  bond  to  the  people  of  this  State,  in  such 
amount  as  may  bo  fixed  by  the  County  Judge  of  the 
coanty  in  which  the  original  inventory  is  filed,  with  suffi- 
cient sureties,  to  be  approved  by  such  Judge,  and  condi- 
tioned for  the  faithful  discharge  of  the  trust,  and  the  due 
accounting  for  all  moneys  received  by  the  assignee,  which 
bond  must  be  filed  in  the  same  office  with  the  original 
inventory. 

N.  Y.  C.  C,  See.  1942. 
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conditioDsor  Seg.  3468.  Until  the  inventory  and  affidavit  required 
convenioD.  bj  Sccs.  3461  and  3462  have  been  made  and  filed,  and  the 
assignee  has  given  a  bond  as  required  by  the  last  seciioD, 
the  assignee  for  the  benefit  of  creditors  has  no  aathority 
to  dispose  of  the  estate  or  convert  it  to  the  purposes  of 
the  trust. 

N.  T.  C.  C,  Seo.  1943. 

AcoonntiQgs  Seo.  3469.  Aflcr  six  months  from  the  date  of  an  assign- 
ment for  the  benefit  of  creditors,  the  assignee  may  be 
required,  on  the  petition  of  any  creditor,  to  account  before 
the  County  Judge  of  the  county  where  the  accompaDying 
inventory  was  filed,  in  the  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

The  mode  of  proceeding  is  left  to  be  ngnlated  bj  the 
Code  of  Oiyil  Procedure. 

N.  Y.  0.  C,  Sec.  1944. 

Seo.  3470.  Property  exempt  from  execution,  and  in- 
surances upon  the  life  of  the  assignor,  do  not  pass  to  the 
assignee  by  a  general  assignment  for  the  benefit  of  cred- 
itors, unless  the  instrument  specially  mentions  them,  and 
declares  an  intention  that  they  should  pass  thereby. 

N.  T.  C.  C,  Sec.  1945. 

Seo.  3471.  In  the  absence  of  any  provision  in  the 
assignment  to  the  contrary,  an  assignee  for  the  benefit  of 
creditors  is  entitled  to  the  same  commiBsions  as  are  allowed 
by  law  to  executors  and  guardians;  but  the  assignment 
cannot  grant  more,  and  may  restrict  the  commissions  to 
a  less  amount,  or  deny  them  altogether. 

N.  T.  C.  C,  Sec.  1946. 

Aaaigneefl  Seo.  3472.     An  assignee  for  the  benefit  of  creditors  ici 

acts  done  in    not  to  bc  held  liable  for  his  acts,  done  in  good  faith,  in 
^  .'     the  execution  of  the  trust,  merely  for  the  reason  that  the 

assignment  is  afterward  adjudged  void. 

N.  Y.  C.  C,  Sec.  1947. 


Property 
exempt. 


Compel 
tlon. 


Absent  of 

creditor  nec- 

eedaryto 

modification 

ofamign- 

ment. 


Sec.  3473.  An  assignment  for  the  benefit  of  creditors, 
which  has  been  executed  and  recorded  so  as  to  transfer 
the  property  to  the  assignee,  cannot  afterwards  be  can- 
celled or  modified  by  the  parties  thereto,  without  the 
consent  of  every  creditor  affected  thereby. 

N.  T.  C.  C,  Sec.  1948. 


PART  III. 

NUISANCE. 

Title    I.  General  Principles. 
II.  Public  Nuisances. 
III.  Private  Nuisances. 


TITLE    I. 

general  principles. 

Sbction  3479.  Naisanoe,  Trhat. 

3480.  Pablio  naisanoe. 

3481.  Private  naisance. 

3482.  What  is  not  deemed  a  naisanoe. 

3483.  Saooessiye  owners. 

3484.  Abatement  does  not  preclude  action. 

Sec.  3479.    A  naisance  consists  in  unlawfully  doing  an  NuiMince, 
act,  or  omitting  to  perform  a  duty,  which  act  or  omission 
either — 

1-  Annoys,  injures  or  endangers  the  comfort,  repose, 
health  or  safety  of  others-;  or, 

2.  Oifends  decency ;  or, 

3-  Dnlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake,  or 
navigable  river,  bay,  stream,  canal  or  basin,  or  any  pub- 
lic park,  square,  street  or  highway ;  or, 

4.  In  any  way  renders  other  persons  insecure  in  life, 
or  in  the  use  of  property. 

This  definition  corresponds  with  that  giyen  of  public 
nuisance,  in  the  Penal  Code,  Sec.  430,  except  that  it  is 
modified  to  embrace  private  nuisance  also.  Numerous  au- 
thorities on  the  different  branches  of  the  definition  are  col- 
lected in  a  note  to  the  section  of  the  Penal  Code  referred  to. 
See,  also.  People  va,  Vanderbilt,  26  N.  Y.,  287 ;  25  How. 
Pr.,  139;  38  Barb.,  282;  Niagara  Falls  International 
Bridge  Co.  vs.  Great  Western  R.  R.  Co.,  39  Barb.,  212. 

N.  Y.  C.  C,  Sec.  1949. 
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PabUc 
naiaance. 


Prirate 
nuiiaaoa. 


Sec.  3480.  A  public  nuisance  U  one  which  affecta 
equally  the  rights  of  an  entire  community  or  neighbor- 
hood, although  the  extent  of  the  damage  may  be  une- 
qual. 

N.  Y.  C.  C,  Sec.  1950. 

Sec.  3481.    Every  nuisance  not  included  in  the  defini- 
tion of  the  last  section  is  private. 

N.  Y.  C.  C,  Sec.  1951.  • 


whattenoc        Sec.  3482.     Nothiufir  which  is  done  or  maintained  dq- 

deemeda  ^ 

nuiaanoa.      dcr  the  czprcss  authority  of  a  statute  can  be  deemed  a 


nuisance. 


N.  Y.  C.  C,  Sec.  1952. 


SaccMMlre 
owners. 


Sec.  3483.  Every  successive  owner  of  property  who 
neglects  to  abate  a  continuing  nuisance  upon,  or  in  the 
use  of,  such  property,  created  by  a  former  owner,  is  liable 
therefor  in  the  same  manner  as  the  one  who  first  created  it. 

N.  Y.  C.  C,  Sec.  1953. 


Abatemeat 
doeanot 
preclude 
action. 


Sec.  3484.  The  abatement  of  a  nuisance  does  not  pre- 
judice the  right  of  any  person  to  recover  damagea  for  its 
past  existence. 

N.  Y.  C.  C,  Sec.  1954. 


TITLE    II. 

public  nuisances. 

Section  8490.  Lapse  of  time  does  not  legalise. 

3491.  Abatement. 

3492.  When  notice  is  required. 

3493.  Remedies  for  pablio  Duisanee. 

3494.  Action. 

3495.  How  abated. 

Sso.  3490.    No  lapse  of  time  can   legalise   a   public 
notie^Le.    nuisance,  amounting  to  an  actual  obstruction  of  pablio 
right. 

N.  Y.  C.  C,  Sec  1955. 

Abatement.        Sec.  8491.     The  remedies  against  a  public  naisaDce 
are: 


L^Me  of 
time  does 


i 


CIVIL  COI>E.  593 

1.  Indictment. 

2.  A  civil  action  ;  or, 

3.  Abatement. 

N.  Y.  C.  C,  Sec.  1956. 

Sec.  3492.    The  remedy  by  indictment  is  regulated  by  J^®°„y^^* 
the  Penal  Code. 

N.  Y.  C.  C,  Sec.  1957. 

Sec.  3493.     A  private  person  may  maintain  an  action   RemediM 

*^  *^  "^  for  public 

for  a  public  nuisance  if  it  is  specially  injurious  to  bimself,  nniMnce. 
bat  not  otherwise. 

N.  Y.  C.  C,  Seo.  1958. 

Sec.  3494.    A  public  nuisance  may  be  abated  by  any  acUod. 
pQblic  body  or  officer  authorized  thereto  by  law. 

The  powers  of  yarioas  bodies  and  officers  to  act  in  the 
abatement  of  nuisances,  are,  hoirever,  tu  be  sought  in  the 
statutes  conferring  thorn;  they  are  not  properlj  within  the 
scope  of  the  Civil  Code. 

N.  Y.  C.  C,  Sec.  1959. 

Sec.  3495.     Any  per.-^on   may  abate  a  public  nuisance   How  abated. 
i^bich  is  specially  injurious  to  him,  by  removing,  or,  if 
necessary,  destroying  the  thing  which   constitutes   the 
same,  without  committing  a  breach  of  the  peace,  or  doing 
nnnecossary  injury. 

N.  Y.  C.  C,  Sec.  1960, 


TITLE    Til. 

PRIVATE  NUISANCES. 

Section  3601.  Remedies  for  private  nuisanee. 

3502.  Abatement,  when  allowed. 

3503.  When  notice  is  required. 

Sec.  3501.    The  remedies  against  a  private  nuisance  RemeriM 

for  prlTate 
Are-—  nnlmnce. 

1.  A  civil  action  ;  or, 

2.  Abatement. 

N.  Y.  C.  C,  Sec.  1961. 

75 


6P4  CIVIL  CODE. 

Abatement,       Sec  3502.    A  persoD  iojured  by  a  private  nuisance  may 
auowed.        abate  it  by  removing,  or,  if  necessary,  destrojMDg    the 
thing  which  constitutes  the  nuisance,  without  coiumittiDg 
a  broach  of  the  peace,  or  doing  unnecessary  injury. 

N.  T.  G.  C,  Sec.  19S2. 

When  notice  Sec.  3503.  Where  a  private  nuisance  results  from  a 
mere  omission  of  the  wrong-doer,  and  cannot  be  abated 
without  entering  upon  his  land,  reasonable  notice  mudt 
be  given  to  him  before  entering  to  abate  it. 

N.  T.  C.  C,  Seo.  1963. 


PAET   IV. 


MAXIMS  OP  JURISPRUDENCE. 

Sec.  3509.  The  maxims  of  jurisprudoDce  hereinafter 
set  forth  are  intended  not  to  qualify  any  of  the  foregoing 
provisions  of  this  Code,  bat  to  aid  in  their  just  appliea- 
tion. 

The  maxims  giren  in  the  text  are  not  meant  to  be  mere 
translations  of  the  Latin  originals  mentioned  in  the  notes  ; 
bat  such  an  explanation  of  them  as  is  supposed  to  be  most 
jast  and  consonant  with  our  legal  system. 

It  will  be  observed  that  those  maxims  only  are  presented 
which  haye  a  general  application.  Saoh  maxims  as  "  caveat 
emptor,"  **  qui /aoit  per  aliumf**  etc.,  which  apply  to  sales 
and  agency,  more  particularly,  and  others  of  a  like  charac- 
ter, are  omitted.  In  respect  to  such  it  is  thought  better  to 
state  the  proper  rules  completely  in  the  chapter  of  the  Code 
relating  to  the  particular  topic,  than  to  refer  to  this  Part 
for  any  additional  principles. 

N.  T.  C.  C,  Sec.  1964. 

Sec.  3510.  When  the  reason  of  a  rule  ceases,  so  should 
the  rule  itself. 

'<  Cewsante  ratione  legit  eeeeat  ipea  lex"  (Co.  Litt,  70  6.  ; 
Branch's  Maxims,  68  ;  Richards  ys.  Heather,  1  B.  ^  Aid., 
33.) 

N.  Y.  C.  C,  Sec.  1965. 

Sec.  3511.  Where  the  reason  is  the  same,  the  rule 
should  be  the  same. 

"Utneadem  ratio  ihi  idem  Jut."  (Co.  Litt.,  10  a.;  Branch's 
Max.,  64.) 

N.  T.  C.  C,  Sec.  1966. 

Sec.  3512.  One  must  not  change  his  pirpose  to^the 
injury  of  another. 

**  Nemo  potest  mtttare  coneilium  euum  in  alteritie  injurian." 
(Dig.,  50, 17, 75).  The  spirit  and  application  of  this  maxim 
are  examined  by  Chancellor  Kent,  in  Dash  vs.  Van  Kleeok, 
7  Johns.,  54,  with  special  reference  to  retroactive  statutes. 
In  Bonati  vs.  Welsch  (24  N.  T.,  157,  162),  it  was  held, 
partly  upon  the  authority  of  this  maxim,  that  a  husband's 
change  of  domicile  did  not  affect  the  rights  of  property 
which  his  wife  acquired  at  her  marriage  by  the  law  of  the 
place  where  they  were  married. 

N.  Y.  C.  C,  Sec.  1967. 

Sec.  35 13.  Any  one  may  waive  the  advantage  of  a  law 
intended  solely  for  his  benefit.    But  a  law  established  for 
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a  public  reason  cannot  be  contravened  by  a  private  agree- 
ment. 

"  Quilibet  potett  renuHcicure  Juri  pre  te  inirodweto.** 
(Branch's  Max.,  309.)  Compare  **  Modut  ti  eonve»tio  tU- 
etmt  legem,'* 

N.  T.  0.  C,  See.  1968. 

Sec.  8514.    One  must  bo  use  bis  own  rights  as  not  to 
infringe  upon  the  rights  of  another. 

"  Sie  utere  tan  ut  nlienum  non  Utda%^*  (9  Co.  Rep..  59; 
Branoh's  Max.,  160.) 

N.  T.  C.  C,  Sec.  1969. 

Sec.  8515.    He  who  consents  to  an  act  is  not  wroDged 
by  it. 

«  Volenti  non  JU  injuria,*'  (Braoton,  foL  IS;  Bnaeh's 
Max.,  127  ;  Uartfiold  ti.  Roper,  21  Wend.,  620 ;  Corwin  . 
▼B.  N.  T.  A  Brie  R.  B.  Co.,  13  N.  Y.,  49;  Lyon  ts.  Tall- 
madge,  1  Johns.  Ch.,  187  ;  Palmer  vs.  Lord,  6  Johns.  Ch.. 
101;  Lemmon  vs.  People,  20  N.  Y.,  628.)  ''Nulla  iujuria 
e$t  qum  in  voleatem  fiat,"     (Dig.,  47,  10,  1,  5.) 

N.  Y.  C.  C,  See.  1970. 

Sec  3516.    Acquiescence  in  error  takes  away  the  right 
of  objecting  to  it. 

"  ConeeneuM  tollit  erromm,  is  a  maxim  of  the  eonmon  Isw 
and  the  diotate  of  common  sense."  (Rogers  ts.  Cmger,  7 
Johns.,  611.) 

N.  Y.  C.  C,  Sec.  1971. 

Sec  3517.    No  one  can   take  advantage  of  bis  own 
wrong. 


••_ »» 


"  NuUuM  eommodum  eapere  potest  de  injuria  eua  propria 
N.  Y.  C.  C,  See.  1972. 

Sec  8518.    He  who  has  fraudulently  dispossessed  bim- 
self  of  a  thing  may  be  treated  as  if  he  still  had  possession. 

"  Qui  dolo  deeierit  ponidert,  pro  poetidente  daatMdv." 
N.  Y.  C  C,  Sec.  1973. 

Sec  8519.     He  who  can  and  does  not  forbid  that  which 
is  done  on  bis  behalf,  is  deemed  to  have  bidden  it. 

"  Semper  qui  non  prohibet  pro  te  intervenirt  mandart 
creditur.** 

N.  Y.  C.  C,  Sec.  1974. 

Sec  3520.    No  one  should  suffer  by  the  act  of  another. 

«  Ret  inter  alioe  acta  alteri  noeere  non  debet."  (See  Oel- 
ston  vs.  Huyt,  13  Johns.,  361,  381  ;  Sweet  T8.  Baruej,!* 
N.  Y.,  335,  311 ;  Langdon  ts.  Astor,  16  N.  Y.,  9.  31.) 

N.  Y.  C.  C,  Sec.  1975. 
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Seo.  3521.     He  who  takes  the  benefit  must  bear  the 
burdeo. 

"  Qui  tentit  eommodumf  tentire  debet  et  onu».**  (Paine  vs. 
Bonney,  6  Abb.  Pr.,  106 ;  Frost  yb.  Saratoga  Ins.  Co.,  b  De- 
nio,  158  ;  fiartlett  vs.  Crosier,  17  Johns.,  453 ;  Hendricks 
vs.  Judahp  2  Cai.,  25,  28  ;  United  Ins.  Go.  vs.  Robinson,  id., 
280,  288  ;  Matter  of  Mayor,  etc.,  of  New  York,  11  Johns., 
771.)  One  who  takes  an  estate  in  land  and  enjoys  the  benefits 
resnlting  from  his  title,  mast  bear  the  burdens  of  the  encum- 
brances upon  the  land  and  of  the  covenants  that  run  with  it 
(Denman  vs.  Prince,  40  Barb.,  213  ;  Vorplanck  vs.  Wtight, 
23  Wend.,  506;  Priestly  vs.  Foulds,  2  Scott  N.  R.,  225).       • 

N.  Y.  C.  C,  Sec.  1976. 

Seo.  3522.     One  who  grants  a  thing  is  presumed  to 
grant  also  whatever  is  essential  to  its  u^o. 

''  Cuiewtque  altquit  quid  eoneeditf  eoneedere  videtur  et  id 
tine  quo  ree  ipea  emie  uon  poteet,"  ( See  Sterricker  vs.  Diokin- 
son,  9  Barb.,  518;  Troup  vs.  Hurlbut,  10  id.,  359.) 

N.  Y.  C.  C,  See.  1977. 

Skc.  3523.     For  every  wrong  there  is  a  remedy. 

*'  Uhijv$f  ibi  remediumJ*  (Johnstone  vs.  Sutton,  1  T.  R., 
312.) 

N.  Y.  0.  C.  Seo.  1978. 

Seo.  3524.    Between  those  who  are  equally  in  the  right, 
or  equally  in  the  wrong,  the  law  does  not  interpose. 

**  In  tequnli  jure  melioreat  conditio  poteidenth.*'  (Ontario 
Bank  vs.  Worthington,  12  Wend.,  601 ;  M'Laughlin  vs. 
Waite,  9  Cow.,  674;  Graves  vs.  Delaplaine,  14  Johns.,  159.) 
"  In  pari  delicto  potior  e$t  conditio  de/endcnti;"  (See  Peck 
vs.  Burr,  10  N.  Y.,  294.) 

N.  Y.  C.  C,  Seo.  1979.  , 

Sec.  3525.    Between  rights  otherwise  equal,  the  earli- 
est is  preferred. 

"  Que  prior  eat  in  tempore  potior  e$t  in  jure.*'  (See  Mnir 
vs.  Sohenck,  3  Hill,  228 ;  Poillon  vs.  Martin,  1  Sandf.  Ch., 
678  ;  Watson  vs.  Le  Row,  6  Barb.,  485.) 

N.  Y.  C.  C,  Sec.  1980. 

Sec.  3526.     No  man  is  responsible  for  that  which  no 
man  can  control. 

"Aetue  Dei  fncit  nemini  injurinm.*'  This  is  a  maxim  of 
the  common  law  with  regard  to  obligations  created  merely 
by  operation  of  law ;  but  it  has  not  been  considered  appli- 
cable  to  contracts.  (Tompkins  vs.  Dudley,  25  N.  Y.,  170  ; 
Harmony  vs.  Bingham,  12  N.  Y.,  99;  Brown  vs.  Royal  Ins. 
Co.,  I  El.  &  Bl.,  853.)  The  Commissioners  have  proposed, 
however,  to  extend  this  principle  to  contracts.  (See  Seo. 
727.) 

N.  Y.  C.  C,  Sec.  1981. 
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Sec.  3527.  The  law  helps  the  vigilant,  before  those 
who  sleep  on  their  rights. 

"  Vigilantibut  non  dormxerUibuB  legei  iuhwemiuntJ*     (Toole 
vs.  Cook,  16  How.  Pr.,  144.) 

N.  T.  C.  C,  See.  1982. 

Sec.  3528.    The  law  respects  form  less  than  sabstance. 

Franois'  Maxims,  No.  13. 
N.  T.  C.  C,  Sec.  1983. 

Sec.  3529.  That  which  ought  to  have  been  done  is  to 
be  regarded  as  done,  in  favor  of  him  to  whom,  and  against 
him  from  whom,  performance  is  dae. 


Thui  an  agreement  for  a  yalnable  eonsideration  wiD  hm 
treated  ae  actually  executed  from  the  period  when  it  on^t 
to  have  been  performed  in  favor  of  a  person  entitled  to 
insist  on  its  performance.  On  this  principle,  monej  agreed 
or  derised  to  be  laid  out  in  land  will  be  treated  a«  resil 
estate;  and  land  contracted  or  devised  to  be  sold  will  bo 
treated  as  money.  (Story  Eq.  Jur.,  See.  64,  y./  Adaoi^ 
Equity,  74.)  See,  for  other  illustrations  of  the  waTini, 
Burch  Ts.  Newberry,  1  Barb.,  648, 664;  Hasbrouck  ts.  Pad- 
dock, 1  id.,  635;  Craig  vs.  Leslie,  3  Wheat.,  563;  Horn- 
velt  vs.  Bank  of  Niagara,  Hopk.,  533. 

N.  T,  C.  C,  Sec.  1984. 

Seo.  3530.    That  which  does  not  appear  to  exist  is  to 
be  regarded  as  if  it  did  not  exist. 

"De  non  apparentibut  et  de  aon  ertttentibma  emdem  esf 
ratio,**    (Johnson  vs.  Scagg,  2  Johns.,  519.) 

N.  Y.  C.  C,  Sec.  1985. 

Sec.  3531.    The  law  never  requires  impossibilities. 

^  "Lex  non  eoffit  ad  impottibilia."     (Co.  Litt.,  231,  h,/ 

Schroeder  vs.  Hudson  River  R.  R.  Co.,  5  Duer,  62.)  **Jhm- 
potentia  exeutat  legem."  (Jackson  vs.  Selliek,  S  Johas., 
271 ;  Jackson  vs.  Johnson,  5  Cow.,  103.) 

N.  Y.  C.  C,  Sec  1986. 

Seo.  3532.    The  law  neither  does  nor  reqaires  idle  acts. 

*  **Lex  non  eogit  ad  vana  ecu  inmtiUa."    (Boot  vs.  FraaUiB* 

3  Johns.,  210.)    **Lex  nil  /ruetra  faeit."    It  is  a  settled 

principlop  says  Chancellor  Kent,  that  a  Court  will  not 

.   take  to  exercise  a  power  unless  it  can  exercise  it  to  s 

purpose.    (Huntington  vs.  NicoU,  3  Johns.,  598.) 

N.  Y.  C.  C,  Seo.  1987. 

Sec.  8533.    The  law  disregards  trifles. 

"De  minimie  non  curat  lex,     Nimia  embtiUae  imjwtrt 
batur,    Bonxjidei  non  cotmentl  de  apieHbv*  jurie  diepntnre^* 
(Ulpian,  Dig.,  17,  1,  29;  see  Shipman  vs.  Shafer,  14  Abb. 
Pr.,  456 ;  Matter  of  Empire  City  Bank,  18  N.  Y.»  218.) 

N.  Y.  C.  C,  See.  1988. 
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Sec.  8534.    Particular  expressions  qualify  those  which 
are  general. 

"/n  toto  jure  generi  per  tpeeiem  derogatur  et  illud  poltiMMv- 
mum  habtttur  quod  ad  tpeeiem  directum  «fll."  (See  Piatt  vs. 
Lott,  17  N.  Y.,  478.) 

N.  y.  C.  C,  Sec.  1989. 

8ec.  3535.     Contemporaoeous  exposition  is  in  general 
the  best. 

'* Oontemporanea  expoeitio  eat  optima  etfortieeima  in  lege" 
In  coDstruing  a  statute,  great  regard  should  be  paid  to  the 
opinion  in  respect  to  it  entertained  by  persons  learned  in 
the  law  at  the  time  of  its  passage.  (Sedgwick  Stat,  and 
Const.  Law,  251 ;  Dwarris,  562.) 

N.  T.  0.  C,  See.  1990. 

Sec.  3536.    The  greater  contains  the  less. 

**Omne  mvjtu  eontinet  in  te  miuue.  In  eo  quod  plue  eat 
temper  ineet  et  minue"  (Dig.,  50,  17,  110.)  *'Non  debit 
eui  pitta  lieet.  Quod  minua  eat  non  lieere,"  (Ulpian  Gotho- 
fredi,  Reg.  Juris.  Compare  Dig.,  50,  17,26-37.)  "Chnne 
maiua  in  ee  minua  compleetitur."  (Kip  YS.  Brigham,  6 
Johns.,  157.) 

N.  Y.  C.  C,  Sec.  1991. 

Sec.  3537.     Superfluity  does  not  vitiate. 

"Utile per  inutile  non  vitiatur."  (Rickets  vs.  Livingston, 
2  Johns.  Cas.,  101 ;  Yates'  Case,  4  Johns.,  367 ;  Ogdon  vs. 
Barker,  18  id.,  93 ;  Aylesworth  vs.  Brown,  10  Barb.,  174.) 
This  maxim  has  long  been  familiar  to  the  common  law.  It 
has  had  frequent  application  in  the  law  of  conveyancing, 
of  pleading  and  of  evidence. 

N.  Y.  C.  C,  Sec.  1992. 

Sec  3538.    That  is  certain  which  can  be  made  certain. 

"Id  eeriuM  eai  quod  cerium  reddi  poteat"  (Olmsted  vs. 
Loomis,  9  N.  Y.,  434  ;  Hyland  vs.  Stafford,  10  Barb.,  565 ; 
Ostrander  vs.  Walter,  2  Hill,  382.) 

N.  Y.  C.  C,  Sec.  1993. 

Sec.  3539.    Time  does  confirm  a  void  act. 

**  Quod  ab  initio  n€m  valet  in  iractu  temporia  non  convalea- 
eit.  Quod  initio  vilioaum  eat  non  poteat  traetu  temporia  con" 
valeacere,** 

'*  The  general  rule  is  that  whenever  any  contract  or  con- 
veyance is  void,  either  by  a  positive  law  or  upon  principles 
of  public  policy,  it  is  deemed  incapable  of  confirmation 
upon  tho  maxim,  quod  ab  initio"  etc.  (Story  Eq.  Jur.,  Sec. 
306;  Vernon's  ease,  4  Co.  Rep.,  2  6.)  "  No  length  of  time," 
said  Lord  Talbot,  **  will  bar  a  fraud."  (Cas.  temp.  Talbot, 
73.) 

N.  Y.  C.  C,  Sec.  1994. 

Sec  3540.    The  incident  follows  the  principal,  not  the 
principal  the  incident. 

Battle  vs.  Coit,  26  N.  Y.,  404.  *'  Aeeeaaorium  non  ducit 
aed  aequitur  auum  prineipaleJ* 

N.  Y.  C.  C,  Sec.  1995. 
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Seo.  3541.  An  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void. 

"  Ut  ret  magh  valeat  quam  pereat."  (Laogdon  n.  Artor, 
16  N.  Y.,  47  ;  Nichola  vs.  McEwen,  17  id.,  2i;  LwbTS. 
Buckmiller,  id.,  627.) 

N.  Y.  C.  C,  Sec  19116. 

Sec.  3542.    interpretation  must  be  reasonable. 

Everj-thing  is  to  hav6  a  reasonable  construction,  tt4 
everything  necessary  to  make  a  rule  reasonable  i«  impliw- 
(Jones  vs.  Gibbons,  8  Exoh.,  922  j  see  Back  ti.  Bark,  18 
N.  Y.,  339,  341.) 

N.  Y.  C.  C,  Sec.  1997. 

Sec.  3543.  Where  one  of  two  iunocent  persons  mof«t 
Buffer  by  the  act  of  a  third,  he,  by  whose  negligence  il 
happened,  raunt  be  the  offerer. 

In  Griswold  vs.  Haven  (26  N.  Y.,  595),  this  maxim  U 
asserted  and  enforced  as  a  principal  vpon  which,  i°^^' 
•  dently  of  the  law  of  agency,  an  innooent  party  nay  be  aew 
responsible  for  the  acts  of  another.  The  "■"*■.*!,*? 
cited  and  applied  in  Exchange  Bank  vs.  Montesib,  26  ».  i^ 
605,  513;  Sanford  vs.  Handy,  23  Wend.,  268j  Root  ti. 
French,  13  id.,  572. 

N.  Y.  C.  C,  Sec.  1998. 


PART   V. 


DEFINITIONS  AND  GENERAL  PROVISIONS. 

SiCTiov  3549.  Code  and  Oommon  Law  one  system. 

3550.  Code  declaration  of  one  Common  Law  principle  does  not 

•change  others. 

3551.  Expression  of  one  subordinate  rule  does  not  abrogate  others. 

3552.  Iho  xole  tha^t  sttttutes  in  derogation  of  Common  Law»  not 

applicable. 

3553.  Statutes  and  Common  Law  substantially  the  same — a  con- 

tinuation of. 

3554.  How  Code  is  cbnstmed. 

3555.  Words,  how  used. 
3559.  Sundry  words. 

3557.  Degrees  of  care  and  diligence. 

3558.  Care  and  diligence. 

3559.  Degrees  of  negligence. 
S5A0.  Negligence. 

3561.  Children. 

3562.  Debtor  and  creditor. 

3563.  Good  faith. 

3564.  Notice. 

3565.  Actual  notice. 

3566.  Constructive  notice. 

3567.  Certain  persons  deemed  to  have  construotiTe  notice. 

3568.  Notice,  when  impossible. 

3569.  Paper. 

3570.  Person. 

3571.  Several. 

3572.  Third  persons. 

3573.  Holidays. 

3574.  Same. 

3575.  Business  days. 

3576.  Certain  acts  not  to  be  done  on  holidays. 

3577.  Usage,  what. 

3578.  Same. 

3579.  Value. 

3580.  Verdict. 

3581.  Time. 

8583.  Genders. 
3583.  Numbers. 

8584.  Tense. 

3585.  "Compound  interest/'  what. 

3586.  "Signature/'  what 
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Section  3587.  "  Writing,"  what. 
3588.  *'  Oath/'  what. 
368».  '*  Seal,"  what. 

3590.  ''State,"  what. 

3591.  Repeal  of  former  statutes. 

Code  and  Seo.  8549.     TbiB  Codo  and  the  Com ni on  Law  are  bat 

Law  one        parts  of  006  sjstem,  differing  only  in  their  mode  of  adop- 
.    tion. 

[New  section.] 


system. 


Codedecu-  Seo.  8550.  The  declaration  or  expression  of  a  Common 
Common  Law  mlo  Or  principle  in  this  Code  does  QOt  enlarge,  limit 
cipie  does  or  change  its  effect,  except  so  far  as  such  nile  or  principle 
otiien"^     is  changed  by  the  terms  of  the  Code.     It  stiU  bears  the 

same  relation  to  the  body  of  the  Common  Law  a8  it  did 

before  the  adoption  of  the  Code. 

[New  section.] 

ExpreoBion  Sec.  3551.  The  expression  in  this  Code  of  a  general 
^nati'iSr  Common  Law  rule  upon  a  subject  does  not,  by  miplicar 
Abro^  ^^^">  change  or  abrogate  subordinate  rules  pertaining  to 
others.  ^^^  same  subject;  nor  does  the  expression  of  a  portion  of 
the  subordinate  rules  abrogate  or  change,  by  implication, 
other  subordinate  rules  not  expressed  in  Code  form. 

[New  section.] 

Themiethat       Sbo.  3552.     The  rulo  that  statutes  in  deroiration  of  the 

Btatntesin  ...  ,  ,  r 

derogation     Commou  Law  are  to  be  strictly  construed  has  no  appuca- 

of  Oommon        .  ,  .     ^^     , 

Law,  not  tlOU  tO  thlS  Codo. 


apiilicable. 


N.  T.  C.  C,  Seo.  2032. 


Statutes  and  Sec.  3558.  The  provisions  of  this  Code,  so  far  as  tbej 
Law  sub.  are  substantially  the  same  as  existing  statutes,  or  Com- 
theiam/-a    mou  Law,  must  bc  construed  as  continuations  thereof, 

oontinnattoD  j         .  .  . 

of.  and  not  as  new  enactments. 

Key.  Laws  of  Mass.,  1858,  Chap.  182,  See.  9. 

Note.— The  words  "  or  Common  Law"  are  new,  sad  in- 
serted to  correspond  with  the  theory  of  the  foar  precsdiof 
sections. 

Howoodeto  Sec.  8554.  All  its  provisions  are  to  be  construed  ac- 
cording to  the  fair  import  of  their. terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice. 

NoTv. — It  is  very  difflcnlt  to  propevly  clothe  the  id«tf 
sought  to  be  expressed  in  the  fiye  preceding  sections.  I^**" 
sections  need  to  be  considered  in  connection  with  Sm.  T  of 
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ibis  Code.  They  want  a  new  jadgment  f^om  a  new  staDd- 
point — ^the  judgment  of  an  Bzamining  Board ;  perhaps 
should  be  transferred  to  follow  Seo.  7,  or  to  supersede  it. 
Sec.  3658  is  of  doubtful  propriety,  though  drawn  from  high 
authority. 

• 

Sec.  3555.    Words  and  phrases  mast  be  construed  ac-  words,  how 

used. 

cordiDg  to  the  context  and  the  approved  asage  of  the  lan- 
guage; bat  technical  words  and  phrases,  and  sach  others 
as  may  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  raust  be  construed  according  to  such  peculiar  and 
appropriate  meaning;  except  when  a  contrary  intention 
plainly  appears,  and  except,  also^  that  the  words  herein- 
after explained  are  to  be  understood  as  thus  explained. 

N.  T.  C.  C,  Seo.  1099— enlarged  from  Mass. 

Sbo.  3556.     Whenever  the  meaning  of  a  word  or  phrase  Sundry 
is  defined  in  any  part  of  this  Code,  such  definition  is 
applicable  to  the  same  word  or  phrase  wherever  it  occurs, 
except  where  a  contrary  intention  plainly  appears. 

N.  T.  C.  C,  Sec.  2000. 

Sko.  3557.    There  are  three  degrees  of  care  and  dili-  Degrees  of 

*^  care  and 

gence  mentioned  in  this  Code,  namely,  slight,  ordinary  diugence. 
and  great.     The  latter  include  the  former. 

N.  T.  C.  C,  See.  2001. 

Sec  3558.  Slicrht  care  or  diliirence  is  such  as  persons  careund 
of  ordinary  prudende  usually  exercise  about  their  own 
affairs  of  slight  importance;  ordinary  care  or  diligence  is 
Bach  as  they  usually  exercise  about  their  own  affairs  of 
ordinary  importance;  and  great  care  or  diligence  is  such 
as  they  usually  exercise  about  their  own  affairs  of  great 
importance. 

N.  Y.  C.  C,  Sec.  2002. 

Seo.  3559.    There  are  three  degrees  of  negligence  men-  Degrees  or 

negligence. 

tioned  in  this  Code,  namely,  slight,  ordinary  and  gross. 
The  latter  include  the  former. 

N.  T.  C.  C,  See.  2003. 

Seo.  3560.     Slight  negligence  consists  in  the  want  of  NegUgenoe. 
great  care  and   diligence;  ordinary  negligence,  in  the 
want  of  ordinary  care  and  diligence;  and   gross  negli- 
gence, in  the  want  of  slight  care  and  diligence. 

N.  T.  C.  C,  Sec.  2004. 
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Children. 


Debtor  and 
creditor. 


Oood&lth. 


Notice. 


Actual 
notice. 


OonBtnictive 
notice. 


Certain  per^ 
sons  deemed 
to  hare  con- 
structive 
notice. 


Sec.  8561.  The  term  **  children,"  as  used  in  this  Code, 
includes  children  by  birth  and  by  adoption. 

N.  Y.  C.  C,  Sec.  2006. 

Sec.  3562.  Except  in  Part  III  of  this  Division,  every 
one  who  owes  to  another  the  performance  of  an  obliga- 
tion is  called  a  debtor,  and  the  one  to  whom  be  owes  it  is 
called  a  creditor.  * 

N.  Y.  C.  C,  Sec  2006. 

Sec.  8563.  Good  faith  consists  in  an  honest  intentiofi 
to  abstain  from  taking  any  unconscientious  advantage  of 
another,  even  through  the  forms  or  technicalities  of  law, 
together  with  an  absence  of  all  information  or  belief  of 
facts  which  would  render  the  transaction  unconscientioas. 

N.  Y.  C.  C,  Sec.  2007. 

Sec.  3564.     Notice  is  either  actual  or  constructive. 

N.  Y.  0.  0.,  Sec  2008. 

Sec.  3565.  Actual  notice  consists  in  express  informa- 
tion of  a  fact. 

N.  Y.  C.  C,  Seo.  2009. 

Sec.  3566.  Constructive  notice  is  notice  impnted  by 
the  law  to  a  person  ni't  having  actual  notice. 

N.  Y.  0.  C,  Seo.  2010. 

Seo.  3567.  Every  person  who  fias  actual  notice  of  cir- 
cumstances sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who  omits  to  make  such  in- 
quiry with  reasonable  diligence,  is  deemed  to  have  con- 
structive notice  of  the  fact  itself. 

If  tbe  party  who  reoeives  information  of  cireaiiiitM«« 
suggesting  an  inquiry  for  tbe  principal  faot,  make*  tbtt  u- 
qairy  with  due  diligence,  the  resolt  mast  be  either  tbat  be 
wUl  ascertain  the  fact,  or  that  be  wiU  be  prereotcd  frt>n 
doing  so  by  causes  for  which  he  Is  not  to  blame,  and  froa 
which  he  ought  not  to  suffer.  If  he  ascertains  it,  be  tlM 
has  actual  notice,  and  the  doctrine  of  oonttmetire  D<>tKe 
does  not  apply.  If,  notwithstanding  due  diligeoee,  be  ft|n 
to  ascertain  it,  notice  ought  not  to  be  imputed  to  hiiB'  Tb* 
Commissioners,  therefore,  as  respects  ciroumstaDees  patting 
a  person  upon  inquiry,  have  limited  the  duetrifie  of  eoa- 
structire  notice  to  cases  in  which  there  is  a  failure  ta  mui 
dUigent  inquiry  (see  Foster  vs.  Beale,  21  N.  Y..  ^7>'Jfj* 
liamson  vs.  Brown,  15  N.  Y.,  354  ;  Fassctt  vs.  Smitii,»^' 
Y.,  252).  The  decision  in  Kellojrg  vs.  Smith,  26  N.  T..  19, 
is  put  upon  tbe  ground  tbat  there  was  a  dutj  of  m^^ 
both  for  tbe  bond  and  tbe  mortgage;  but  the  inquiry  oiadc 
was  only  as  to  the  mortgage. 

N.  Y.  C.  C,  Seo.  20 IL 
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Sbc.  3563.     A  notice  which  is  false  when  given,  is  not    Notice, when 

-^  Impoesible. 

made  valid  by  the  subsequent  happening  of  the  event. 

Griffin  YS.  Goff»  12  Johns.,  422 ;  Jackson  vs.  Richards,  2 
Cai.,  34H.  Notice  that  a  party  will  perform  a  specified  act, 
is,  in  strictness,  notice  of  an  existing  Intention  to  perform 
the  act  only. 

N.  Y.  C.  C,  Sec.  2012, 

Sec.  3569.    /The  word  "  paper,"  as  used  in  this  Code,  ^*p«''' 
means  any  flexible   material  upon   which  it  is  usual  to 
write. 

N.  T.  G.  C,  Sec.  2013. 

Sec.  3570.    The  word  '*  person,"  as  used  in  this  Code,  Person, 
except  when  used  by  way  of  contrast,  includes  not  only 
haman  beings,  but  bodies  politic  or  corporate. 

N.Y.  CO.,  Sec.  2014. 

Sec.  3571.     The  word  "  several,"  as  used  in  this  Code  Screnu. 
in  relation  to  number,  means  two  or  more. 

K.  Y.  G.  C,  See.  2015. 

Sbc.  3572.    The  words  "  third  persons,"  as  used  in  this  Third 
Code,  include  all  who  arc  not  parties  to  the  obligation  or  ^^^^ 
transaction  concerning  which  the  phrase  is  used. 

N.  Y.  0.  C,  See.  2016. 

S£C.  3573.  Holidays,  within  the  moaning  of  this  Code,  HoUdaya. 
are,  everj^  Sunday,  the*  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  every  day  on  which  an 
election  is  held  throughout  the  State,  and  every  day  ap- 
pointed by  the  President  of  the  United  States,  or*by  the 
Governor  of  this  State,  for  a  public  fast,  thanksgiving  or 
holiday. 

K  Y.  G.  G.,  Sec.  2017  j  Stats.  1851,  523  ;  1861,310. 

Sec.  3574.    If  the  first  of  January,  the  twenty-second  s*me. 
of  February,  the  fourth  of  July,  or  the  twenty-fifth  of 
December,  falls  upon  a  Sunday,  the  M.onday  following  is 
a  holiday. 

N.  Y.  G.  C.,  Sec.  2018. 

Sec.  3575.    All  other  days  than  those  mentioned  in  the  Basineae 
last  two  sections  are  to  be  deemed  business  days,  for  all    ^^^ 
purposes. 

N.  Y.  G.  G.,  Sec.  2019. 
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Certain  acta       Seo.  8576.    WhoDevor  aoj  act  of   a  secalar  natnre, 
done  on        Other  than  a  work  of  necessity  or  mercy,  is  appointed  by 
*^       law  or  contract  to  be  performed  upon  a  particalar  day, 
which  day  falls  upon  a  holiday,  sach  act  may  be  per- 
formed npon  the  next  business  day,  with  the  same  effect 
as  if  it  had  been  performed  upon  the  day  appointed. 

N.  Y.  0.  C,  Seo.  2020.  * 

Usage,  what.  Seo.  3577.  Usage,  within  the  meaning  of  this  Code, 
is  a  reasonable  and  lawful  public  custom  concerning  tniDS- 
actions  of  the  same  nature  as  those  which  are  to  be  af- 
fected thereby,  existing  at  the  place  where  the  obliga- 
tion is  to  be  performed,  and  either  known  to  the  parties, 
or  so  well  established,  general  and  uniform,  that  they 
must  be  presumed  to  have  acted  with  reference  thereto. 

Bowen  va.  Stoddard,  10  Mete.,  SO.  See  Codibert  th 
Cumming,  10  Exoh.,  815;  afTd,  11  id.,  405. 

Merchants'  Bank  ys.  Woodroff,  6  HiU,  174;  Bown  n. 
Kewell,  8  N.  T.,  190. 

Cuthbert  ys.  Gumming,  I'l  Exeh.,  408;  Code  La.,  IML 

Stewart  ys.  Aberdein,  4  M.  A  W.,  211;  see  SweetiagTS. 
Pearoe,  7  C.  B.  [N.  S.],  481 ;  HortOD  yb.  Morgan,  19  N.  I^ 
170.    . 

Cuthbert  Y8.  Gumming,  11  Bxch.,  405*  aTg  S.  C,  19  id., 
809 ;  GraYee  y8.  Legg,2  H.  A  N.,  210,  aifg  S.  C,  11  Bxch., 
642;  9  id.,  709. 

Smith  Y8.  Wright,  1  Cai.,  43 ;  U.  8.  Yt.  BnehauB,  8 
How.  [U.  8.],  102. 

Sweeting  ys.  Pearoe,  9upra;  Gabay  yb.  Lloyd,)  B.  A  C, 
793  ;  Scott  ys.  Inring,  1  B.  A  Ad.,  605 ;  Todd  Yi.  Beid,  4 
B.  A  Aid.,  210;  Lewis  ys.  MkrshaU,  7  M.  A  G.,  745;  €•(« 
YS.  Dodd,  13  Penn.  St.,  37. 

U.  S.  YS.  Buchanan,  8  How.  [U.  8.],  102;  Cope ts. Dodd, 
13  Penn.  St.,  S3,  37 ;  Wood  ys.  Wood,  I  Carr.  k  P.,  59; 
Lewis  YS.  Marshall,  mtpra, 

Hinton  ys.  Locke,  5  Hill,  430;  U.  S.  ys.  BqcImmd,  8 
How.  [U.  S.J,  102.    See  Wadsworth  ys  Aloott,  6  K.  T.,  71 

N.  Y.  C.  C,  Seo.  2021. 

Sams.  Seo.  3578.    The  words  "  usual,"  and  "  customary,"  m 

used  in  this  Code,  mean  "  according  to  usage." 

N.  T.  C.  C.,  See.  2022. 

Taiu^  Sec  3579.    A  valuable  consideration,  within  the  mean- 

ing of  this  Code,  is  a  thing  of  value  parted  with,  or  a  new 
obligation  assumed,  at  the  time  of  obtaining  a  thing, 
which  is  a  substantial  compensation  for  that  which  is 
obtained  thereby.     It  is  also  called  simply  *'  value." 

N.  Y.  C.  C,  See.  2023. 

Verdict.  Seo.  3680.    The  word  "  verdict,"  as  used  in  this  Code, 

includes  not  only  the  verdict  of  a  jury,  but  also  the  find- 
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ing  upon  the  facts,  of  a  Jadge,  or  of  a  Beferee  appoiDted 
to  dotermino  the  issues  id  a  caase. 

N.  Y.  C.  C,  Seo.  2024. 

Sbc.  3581.  The  word  "year,"  as  used'  in  this  Code,  Time, 
means  a  calendar  year,  and  '^  month,"  a  calendar  month. 
Fractions  of  a  year  are  to  be  computed  by  the  number  of 
months,  thus;  half  a  year  is  six  months.  Fractions  of  a 
day  are  to  bo  disregarded  in  computations  which  include 
more  than  one  day,  and  involve  no  questions  of  priority. 

N.  T.  C.  C,  Seo.  2026. 

Seo.  3582.     Words  used  in  this  Code  in  the  masculine  Oenden. 
gender  include  the  feminine,  except  where  a  contrary 
intention  plainly  appears. 

N.  Y.  C.  C,  Seo.  2026. 

Sec.  3583.     Words  used  in  this  Code  in  the  singular  Nnmben. 
number  include  the  plural,  and  the  plural  the  singular, 
except  where  a  contrary  intention  plainly  appears. 

N.  Y.  C.  C,  Soo.  2027. 

Seo.  3584.    Words  used  in  the  present  tense  include  Tenm. 
the  future,  but  exclude  the  past. 

N.  Y.  0.  0.,  8eo.  2028. 

Seo.  3585.     The  words  '^  compound  interest,''  as  used  ••compoand 
in  this  Code,  mean  interest  added  to  the  principal  as  the  ^imT^" 
fQrmer  becomes  due,  and  thereafter  made  to  bear  interest. 

N.  Y.  C.  C,  Seo.  2029. 

Seo.  3586.    The  term  '^ signature"  includes  any  name,  ^signatare** 
mark  or  sign,  written  with  intent  to  authenticate  any 
instrument  or  writing. 


what. 


Sec  3587.  The  words  "writing"  and  "written,"  as  « writing/ 
UBed  in  this  Code,  include  "printing"  and  "printed,"  ex- 
cept in  the  case  of  signatures,  and  where  the  words  are 
used  by  way  of  contrast  to  printing.  Writing  may  be 
made  in  any  manner,  except  that  when  a  person  entitled 
to  require  the  execution  of  a  writing  demands  that  it  be 
made  with  ink,  it  must  be  so  made. 

K.  Y.  C.  C,  Seo.  2030. 

Sec.  3588.     The  word  "oath"  includes  "aflSrmation"  "oath," 
Id  all  cases  where  an  affirmation  may  be  substituted  for 
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an  oath, ;  and  in  like  cases  the  word  "  swear  "  inclades  the 
word  "affirm."  Every  mfde  of  oral  statement  under 
oath  or  affirmation  is  embraced  by  the  term  "  testify " 
and  every  written  one,  in  the  term  "  depose." 

"Seal."  Sec.  3589.    When  the  seal  of  a  Court  or  public  officer, 

or  officer,  is  required  by  law  to  bo  affixed  to  any  paper, 
the  word  "seal "  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto.    , 

•^suto,"  Seo.  3590.     The  word  "State,"  when  applied  to  the 

different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  "United 
States"  may  include  the  District  and  Territories. 

Repeal  of  Sec.  3591.    Ail  Statutes,  laws  and  rules  heretofore  in 

statatea.  forcc  in  this  State,  inconsistent  with  the  provisions  of  this 
Code,  are  hereby  repealed  or  abrogated ;  but  such  repeal 
or  abrogation  does  not  revive  any  former  law  heretofore 
repealed,  nor  does  it  affect  any  right  already  existing  or 
accrued,  or  any  proceeding  already  taken,  except  as  in 
this  Code  provided. 

N.  T.  C.  0.,  Seo.  2033. 

NoTB. — DefittitioM  and  Oeneral  Protn»ion§  clhD  be  better 
arranged  after  the  four  Codes  are  aectioniied,  printed  and 
.indexed.  Provisions  that  are  general — applicable  to  the 
four  Codes — should  bo  classified  and  printed  iq  eaeh  Cods 
with  the  more  special  provisions  pertaining  to  that  partiea- 
lar  Code.  It  is  possible  some  of  the  definitions  are  dnjdi- 
oated  in  substance  by  appearing  in  the  same  or  diffcreot 
form  in  the  body  of  the  work.  Attention  is  oallod  to  tbs 
consideration  of  the  subject  after  the  indexes  are  preparod, 
or  after  the  Codes  are  printed,  when  the  matter  can  be 
exa,mined  with  greater  facility. 
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PINAL  NOTE. 

This  Code  is  Dot  pat  forth  as  complete.  Some  defects  mast  exist  in  the 
trrangement  and  first  print  of  a  work  of  this  character  and  extent.  It  is 
onneeeasary  to  particularize  the  difficulties,  patent  and  latent,  which  accom- 
pany such  a  codification,  and  from  which  arise  some  omissions,  repetitions, 
eonfiiots,  and  sometimes  faulty  expression.  The  fact  that  the  rerisers  have 
felt  themselves  under  ''  laah  and  spur,"  to  reach  certain  results  hefore  a  meetr- 
ing  of  the  Legislature,  has  constituted  a  little  of  the  embarrassmeBt  in  revision. 
The  Commissioners  have,  for  the  most  part^  worked  separately.  The  Titles 
on  CorparatioHt,  WilU,  SuceeMtoUf  ffometteada,  Partnerthip  and  Inmnranee, 
have  been  prepared  by  one  Commissioner,  and  the  remainder  of  the  Code 
by  another,  while  the  third  was  engaged  on  the  other  Codes.  No  part  of 
the  work  has  passed  the  critical  ordeal  of  the  mind  of  more  than  one 
Commissioner.  Many  sections  have  been  presented  for  eonnderation, 
rsthor  than  adoption.  In  a  few  instances  attention  is  called  by  notes  to  dif- 
ferent sections  and  points  to  be  considered.  The  work  is  now  in  condition — 
arranged,  sectionised  and  printed — to  afford  the  greatest  facility  for  a  careful 
examination. 

It  is  to  be  regretted  that  the  Commission  has  not  had  the  time  to  give  it  such 
examination,  and  more  fully  compare  its  provisions  with  our  Supreme  Court 
decisions.  It  will  be  observed  that  they  were  examined  and  noted  with  consid- 
ersble  pains-taking  in  the  earlier  part  of  the  work,  but  it  became  evident  that 
lets  time  mast  be  spent  in  this  particular  labor,  or  failure  to  make  the  volume 
ready  for  the  Legislature  must  ensue.  It  is  believed,  however,  that  there  are 
bat  very  few  instances  in  which  the  law,  as  stated  in  the  Code,  is  not  in  con- 
sonance with  the  decisions,  so  far  as  they  have  been  rendered  upon  the  snb- 
jeets  treated ;  and  in  most  of  these  few  oases  it  wiU  probably  be  fonnd  that 
the  rnle  ought  to  be  as  contained  in  the  Code. 

A  judicious  selection  and  citation  of  leading  cases  under  each  section,  firom 
the  notes  and  references  under  corresponding  sections  of  the  New  York  Civil 
Code,  would  give  a  useful  finish  to  the  work.  These  can  be  added  after  adop- 
tion»  in  the  publication,  if  deemed  advisable. 

Let  us  now  turn  to  the  other  side  of  the  question.  Reasonable  oomplete- 
n«s8  is  all  that  can  be  expected  before  adoption,  trusting  somewhat  to  future 
amendment  to  remedy  such  defects  as  cannot  be  well  foreseen.  Much  care 
and  labor  has  been  bestowed  upon  the  Code.  It  is  very  nearly  completed. 
With  the  facilities  now  offered  for  a  final  examination,  it  is  believed  that  it 
can  be  made  ready  for  adoption  before  tke  adjournment  of  the  coming  Legis- 
lature ;  probably  at  a  comparatively  early  period  in  the  session.  It  w  due  to 
the  Bench  and  Bar.  to  speak  candidly  of  all  possible  defeoCs ;  but  at  the  same 
time,  with  a  clear  conception  of  the  condition,  it  is  confidently  believed  that 
it  will  be  perfected  for  adoption  as  above  indicated.  Of  coarse  the  degree  of 
perfection  to  which  a  work  of  this  character  can  be  brought  depends  upon 
the  lime,  patience,  industry  and  good  judgment  bestowed  upon  it.  The 
labor  shall  be  unremitting  until  absolute  recommendation  for  adoption  can 
^  given.  A  further  exposition  will  accompany  its  presentation  to  the  Legis- 
l^re,  showing  where  each  statute  embraced  may  be  found,  and  if  disintegrated 
and  distributed  to  different  Titles,  then  the  sections  will  be  given,  showing 
where  the  several  parts  are ;  especially  will  it  be  so  with  the  important  statute 
ef  Fraudulent  Conveyances  and  Contracts." 

77 


610  CIVIL  CODB. 

It  rests  priDcipally  with  the  Bench  and  Bar  to  somtinise  the  ^jle* 
and  oonsiatenoy  of  the  Code,  and  to  pass  jndgment  upon  it.    If  perfected 
adopted,  it  will  proTe  an  immeasnTable  blewing  to  the  pieeeot  and 
fenerations. 


INDEX. 


1 


INDEX 


Seotion. 


P»g«. 


ABANDONKD: 

findor  of  thing,  not  bound  to  keep  it  for  owner, 
bed  of  stream,  ownership  of 


ABANDONMENT : 

ground  for  divorce 

of  husband  by  wife,  relieves  him  from  duty  of  support 

of  obild  by  parent,  evidenoe  of  relinquishment  of  control.. 

of  homestead,  how  only  effeeted 

of  ship  by  shipmaster 

of  ship,  duties  of  shipmaster  on , 

I5  MABiica  Imsurahcx  : 

defined. 

may  be  made,  in  what  cases , 

may  be  made,  at  what  time «...v 

how  effected 

most  be  absolute  and  total 

when  defeated 

notice  of,  may  be  oral  or  written 

notice  of,  to  contain  what 

can  be  sustained  only  on  ground  specified  in  notice 

effect  of. 

insurer  paying  fur  total  loss,  entitled  to 

agents  of  insured  act  for  insurer  after 

acceptance  of,  not  necessary, , 

acceptance  of,  not  presumed  from  silence 

acceptance  of,  coaclusive 

made  and  accepted,  irrevocable 

to  whom  freightage  belongs  after 

liability  of  insurer  refusing  to  accept 

not  necessary  to  recover  actual  loss 

not  necessary  to  recover  actual  total  lo8s 

terminates  authority  of  master  on  behalf  of  owner 

See  Insubahcr. 

ABATEMENT : 

of  legacies 

of  nuisance,  does  not  impair  claim  for  damages 

of  public  nuisance,  by  whom  made 

of  public  nuisance,  how  made 

of  private  nuisanoe,  when  allowed 


1871 
1019 


91 

182 

197 

1241 

2040 

2041 

2716 
2717 
2719 
•2721 
2718 
2720 
2721 
2722 
2723 
2724 
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272fi 
2727 
2727 
2728 
2729 
2730 
2731 
2732 
2709 
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1362 
3484 
3494 
3495 
8502 


858 
218 


24 

41 

43 

254 

380 
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468 
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469 
469 
469 
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470 
470 
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471 
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467 
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592 
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Section. 


Pt(«. 


ABDUCTION : 

forbidden 


ABLE  AND  WILLING  :    . 

party  offering  performanee,  most  be., 
party,  need  not  offer  payment,  when. 


ABSENCE : 

effect  of,  on  marriage.* 

ib 

ib 

temporary,  when  may  be  converted  into  desertion^.. 

ABSURDITY : 

to  be  disregarded  in  interpreting  contracts 


ABUSE : 


of  parental  authority,  remedy  for. 

of  authority,  renders  contract  voidable, 
ib 


ACCEPTANCE : 

of  accord,  is  satisfaction 

of  benefit  of  transaction,  effect  of. 

of  partial  performance,  when  necessary 

of  rent,  renews  lease,  when 

of  guaranty,  notice  of,  when  necessary 

of  principal,  waives  claim  to  interest^  when  .. 
Or  Abandorhbht  (undtr  Inntranet)  : 

not  necessary.. 

effect  of... 

irrevocable 

effect  of  insurer's  refusing 

Of  Bill  up  Exchamob: 

presentment  for 

how  made « 

must  be  absolute 

what  may  be  received  by  holder  as  sufficient. 

by  separate  instrument 

promise  to  accept,  when  equivalent  to 

may  be  cancelled,  when 

what  is  admitted  by. 

for  honor,  may  be  made,  when 

for  honor,  holder  not  bound  to  receive 

for  honor,  how  made 

for  honor,  how  enforced 

notice  of  dishonor,  not  excused  by 

Op  Pboposal  to  Contract: 

how  communicated 

when  complete , 

performance  of  conditions  is 

acceptance  of  consideration  is 

must  be  absolute , 

qualified,  is  new  proposal 


ACCEPTOR : 

of  bill  of  exchange  must  write  acceptance,  how 

of  bill  of  exchange  bound  by  acceptance  separate  from  bill, 

when. 

of  bill  of  exchange  may  cancel  acceptance,  when 

of  bill  of  exchange  admits  what,  by  aoceptanee ••• 

of  bill  of  exchange  for  honor,  rights  and  duties  of 

ib.. 
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1575 


1523 

1589 
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2728 
2729 
2731 


8193 
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530 


18 
26 
26 
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314 


44 

311 
313 
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317 
341 
866 
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555 

470 
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541 
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641 
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Section. 


Page. 


ACCESSION : 

To  Rial  Propkbty  : 

by  fizturofl 

by  allavion 

by  removal  of  bank 

by  acctimulation  of  earth 

by  change  of  river's  coarse. . 

To   PSBSOM^L   PaOPKRTY  : 

by  anion  of  several  things.... 
by  admiztare  of  materials... 
by  formation  of  new  things. 

by  workmanship 

by  wilful  trespass 


ACCESSORY : 

passes  by  transfer  of  prinoipal.. 

ib.. 

lien  is 


ACCIDENT : 

error  in  contract  oansed  by,  to  be  disregarded. 

deposit  by,  must  be  accepted , 

thing  gained  by,  hold  in  trust 

See  MisTAKB. 


ACCORD  : 


defined , 

effect  of 

aceeptance  of,  is  satisfaction., 
of  liquidated  debt 


ACCOUNT 


employ^  must  render , 

voluntary  interferer  with  property  mast  render. 

for  what  trust  must. 

mutual  liability  of  partners  to  render 

partner  may  be  required  to,  for  certain  profits.. 


ACCRETION: 

ownership  of  deposits  formed  by, 
ib.. 


ACCUMULATIONS : 

disposition  o£» 

when  void 

certain,  allowed 

certain  directions  concerning,  when  void  in  part. 

surplus  of,  in  trust,  when  liable  to  creditors 

certain  allowances  may  be  made  out  of 


ACKNOWLEDGMENT  : 

of  declaration  of  marriage 

of  inventory  of  separate  property  of  wife 

of  marriage  settlement  contracts 

ib 

of  contract  of  apprenticeship  of  alien  minors 

of  articles  of  incorporation • 

of  execution  of  power  by  married  woman 

of  consent  to  execution  of  power 

letters  patent  may  be  recorded  without. 

of  instruments  for  record 

of  instruments  evidencing  judgment  title,  for  record, 
who  may  take,  in  this  State , 

ib 
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1026 

214 

1030 

216 

1029 

214 

1028 

216 

1031 

216 

1084 

222 

3640 

699 

2909 

496 

1640 

324 

1816 

361 

2224 

404 

1621 

304 

1522 

304 

1523 

304 

1524 

304 

1986 

372 

2078 

884 

2237 

406 

2412 

428 

2438 

431 

1014 

213 

1016 

213 

722 

164 

723 

164 

724 

164 

725 

164 

859 

184 

726 

165 

75 

21 

171 

39 

184 

41 

185 

41 

275 

66 

295 

66 

898 

191 

907 
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ACKNOWLEDGMENT:    {Continued.) 

who  may  take,  in  other  States • < 

who  may  take,  out  of  the  United  States.^ 

deputy  may  take 

requisites  for 

officer  taking,  must  indorse  certificate  thereon... 

form  of  certificate  of 

by  attorney  in  fact,  how  made 

certificate  of,  by  attorney  in  fact.... :.... 

by  married  woman ; 

certificate  of,  by  married  woman... 

effect  of,  by  married  woman.. 

interpreter  may  be  employed  in  taking 

officers  authorized  to  take,  may  punish  for  contempt,  when... 

officers  taking,  must  affix  seals  and  signatures 

after,  party  may  have  action  to  correct  error  in  certifying 

of  instruments  heretofore  made,  to  be  governed  by  then  exist- 
ing laws 

statutes  curing  void  or  defective^  presenred 

of  instruments  aflecting  homesteads 

of  homestead  declaration... 

of  certificate  of  change  of  name  in  partnership 

of  certificate  on  formation  of  special. partnership 

of  real  mortgages 

of  personal  mortgages 

of  assignment  for  benefit  of  creditors „ 

ACQUIESCENCE  : 

removes  objections 


ACQUISITION  OF  PROPERTY: 

by  accession 

by  occupancy , 

by  succession 

by  transfer 

by  will , 

by  corporations 

ib 

ib 


ACT  OP  GOD : 

injures  no  one 

See  SuPBRHUMAN  Cause. 


ACTION : 


minor  may  enforce  his  rights  by  civil..... 

to  affirm  unsolemnizcd  marriage 

to  obtain  decree  of  nullity  of  marriage ; 

to  obtain  exclusive  control  of  children.. 

for  abuse  of  parental  authority 

by  Supervisors,  to  recover  for  support  of  child. 

by  apprentice,  to  annul  indentures 

to  recover  stock  sold  to  pay  delinquent  assessments 

to  recover  possession  of  property 

ib 

to  enforce  easement,  by  whom  maintainable 

for  injury  to  inheritance,  by  whom  maintainable... « 

to  correct  defect  in  certificate  of  acknowledgment..... 

to  prove  instrument  for  record 

to  quiet  title 

by  creditor  of  mortgagcor. 

by  creditor  of  mortgagee 

relating  to  special  partnership,  special  partner  need  not  be 
P«rty  to ^ 
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Section. 


Page. 


ADEMPTION : 

of  legaojy  advancement  or  gift,  when  deemed. 


ADMINISTRATOR :    See  Peksgnal  Rbprbsbrtativks. 

ADOPTION: 

ohild  may  be  adopted 

who  may  adopt 

consent  of  wife,  when  neceeaary 

consent  of  child's  parents  necessary 

consent  of  child,  when  necessary 

proceedings  on 

Judge's  order  on 

effect  of 

effect  of,  on  former  relations  of  child 

of  illegitimate  child 

ADULTS : 

who  are • 

minon  become,  by  marriage 

by  laws  of  other  States  or  ooantry,  when  deemed  such  in  this 

State 

oompensation  for  support  of  adult  child... 

ADULTERY : 

defined 

divorce,  when  granted  for 

dirorce,  when  denied  for 

legitimacy  of  issue  of  marriage  dlToroed  on  account  of 

ib 

disposition  of  community  property  on  divorce  for 

ADVANCEMENT : 

what  is  deemed 

effect  of 

effect  of  when  heir  advanced  to  dies  before  testator 

when  deemed  ademption.. 

value  of,  how  determined 

constitutes  part  of  distributive  share 

when  in  excess  or  insufficient,  effect  of. 

ADVANTAGE  : 

unfair,  when  fraudulent 

unfair,  when  evidence  of  undue  influence 

trustee  must  not  use  influence  to  obtain 

ib 

partner  must  not  obtain,  over  co-partners........ 

ADVERSE  CLAIM : 

depositary  to  give  notice  to  depositor  of.... 

trustee  to  give  notice  to  beneficiary  of  his  acquisition  of. 

ADVERSE  POSSESSION : 

owner  of  property  in,  may  transfer  his  right „ 

property  in,  may  be  mortgaged 

mortgage  of  property  in,  effect  of.^ 

AFFIDAVIT  : 

when  may  be  required  in  actions  for  divorce 

of  officers  of  corporations,  on  filing  articles  of  incorporation... 

of  publication  of  notice  of  sale  of  delinquent  stock 

of  publication  of  notice  of  change  of  partnership  name 

78 
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229 

48 

230 

48 

19 

7 

20 

8 

22 

8 

210 

45 

92 

25 

93 

25 

145 

36 

145 

se 

146 

36 

148 

87 
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282 

1308 

268 

1394 
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1351 

273 

1393 

283 

1390 

282 

1391 
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1575 
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313 

2229 

404 
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2411 
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352 

2233 
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2925 
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33 

294 

66 

348 

81 

2471 
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AFFIDAVIT:    (Continued.) 

of  publicfttion  of  notice  of  formation  of  special  partnership... 
of  publication  of  notice  of  intention  to  demand  asseumont  on 


mines. 


Judgment  creditor  entitled  to  appraisement  of  homestead  on... 

of  truth  of  inventory  to  be  inade  by  assignor  fur  benefit  of 

creditors 


AGENCT : 


AGENT 


defined , ,,. 

parties  to,  defined. , 

actual .,.,. , 

ostensible , 

how  created 

oreation  of,  orally 

creation  of,  by  writing 

creation  of,  by  ratification^ 

consideration  not  necessary  to  create 

authority  conferred  by, 

actual  authority  conferred  by 

ostensible  authority  conferred  by 

extent  of  authority  conferred  by 

ib , , 

obligations  of  parties  to 

ib 

lights  of  third  persons  under.. 

ib.. 

delegation  of. 

termination  of .*. 

termination  of,  when  agent  has  no  interest.. 


defined 

authority  of,  to  execute  real  instrument  must  be  in  writing.... 

must  keep  his  principal  informed 

authority  of,  limited , 

coUeoting,  duty  of. 

agent  of,  not  responsible  to  principaL 

who  may  appoint „.,„ ^., 

special,  defined , 

general,  defined , 

actual,  defined. [',.,[ 

ostensible,  defined , |.,,, 

authority  of. !!l!!!!!i 

authority  of,  may  extend  to  what '..!,.! 

has  no  authority  to  defraud  principal 

how  derives  his  authority. 

consideration  not  necessary  to  tfreation  of  authority  o£... 

authority  of,  must  be  in  writing. 

oral  authority  to,  when  suflicient ^. 

authority,  how  conferred  on,  by  ratification.... 

partial  ratification  of  act  of,  when  total 

ratification  of  act  of,  when  valid  and  when  void 

ratification  of  act  of,  not  to  prejudice  third  person.... 

ratification  of  act  of,  may  be  rescinded,  when 

extent  of  authority  of. [ 

actual  authority  of..« !.."!!.! 

ostensible  authority  of !..'.".!!."."!!!!! 

implied  authority  of. |" 

effect  of  special  restrictions  on  authority  of. , 

authority  of,  to  disobey  instrucdons.. 

general  authority  of,  how  limited [.., 

authority  of,  to  sell  personal  property,  effect  of.. .*!!«!! 

authority  of,  to  sell  real  property,  effect  of. 
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A6BNT:    (Oomtimutd.) 

authority  of,  to  sell,  includes  authority  to  receive  price,  when. 

ib.. 

repreaenta  principal  to  what  extent. 

acts  of,  bind  principal,  when 

ib 

deemed  to  have  notice,  of  what. 

when  principal  exonerated  by  payment  to 

when  person  dealing  with,  may  set  off  claim  against 

principal  responsible  for  negligence  of,  when 

principal  responsible  for  wrongful  acts  of,  when 

obligations  of,  to  third  persons 

obligations  of,  as  to  warranty  of  authority - 

obligations  of,  as  principal  in  certain  oases 

must  surrender  property  to  true  owner 

obligations  of,  when  incapable  of  eontraeting 

may  delegate  power,  when % 

responsible  for  sub-agent,  when.. ...m....«.. 

when  not  responsible  for  sub-agent... 

power  of,  how  terminated 

general  partner  is,  for  the  firm 

auctioneer  as 

factor  as 

shipmaster  as 

ship's  manager  as 

insurance  by,  how  effected 

indemnity  extends  to  acts  of. 

notice  of  dishonor,  how  given  by 

of  insured,  acts  for  insurer  on  abandonmeoL 

damages  for  breach  of  warranty  of  authority  of.  


AQRBBMBNT : 

of  separation,  husband  and  wife  may  make 

consideration  for  such 

in  indentures  of  apprenticeship 

to  sell  personal  property,  when  title  passes  to  buyer  under.... 

of  sale  not  a  revocation  of  will 

what  .must  be  in  writing 

contract  in  writing  may  be  altered  by 

for  sale,  what 

to  buy,  defined 

to  sell  or  buy,  defined 

to  sell,  defined 

to  sell,  what  may  be  subject  of... 

to  sell  real  property 

ib.. 

to  sell  real  property,  form  of  grant  required  by 

to  sell  real  property,  binds  seller  to  insert  certain  covenants... 

form  of  such  covenants 

to  sell  personal  property 

to  manufacture,  from  materials  furnished  by  manufacturer.... 

of  sale,  with  warranty,  entitles  buyer  to  inspect  goods 

of  sale  may  be  rescinded  for  breach  of  warranty 

seamen  not  to  be  deprived  of  wages  or  lien  by 

with  seamen,  restrictions  on 

obligations  of  common  carrier  can  be  altered  only  by 

certain,  with  common  carrier,  void 

effeet  of  written,  with  common  carrier.. 

not  to  transfer  insured  interest,  when  void.. 

of  indemnity 

to  convey  real  property,  damages  for  breach  of. 

to  purchase  real  property,  damages  for  breach  of. 

to  sell  personal  property,  damages  for  breach  of. 

Sb.. 

to  buy  personal  property,  damages  for  breach  of.. 
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AGRICULTURAL  PAIR  CORPORATIONS: 

may  be  formed... , 

mtkj  acquire  and  hold  how  much  real  estate 

must  not  contract  debts  in  excess  of  amount  on  hand. 

not  for  profit , 

may  fix  fee,  etc.,  for  membership 


AGRICULTURAL  LAND : 

limitatioU/On  lease  of , 

power  to  lease,  when  void.. 

ALIEN : 


minors,  apprenticeship  of. 

may  hold  property 

inheriting,  when  must  claim  or  be  barred. 

ib.. 

resident,  may  take  by  succession 


ALIENAGE : 

of  relatire,  does  not  affect  right  of  succession. 


ALIENATION : 

restraints  on,  when  void.. , 

ib „.. 

how  long  power  of,  may  be  suspended.. , 

disposition  of  income  during  suspension  of  power  of. , 

of  intermediate  interest  does  not  defeat  ftiture  interest 

suspension  of  power  of , 

suspension  of  power  of,  by  trust , 

power  authorizing,  a  general  power 

power  authorising,  of  estate  less  than  fee , 

computation  of  term  of  suspension  of,  in  execution  of  power. 
See  Grant  ;  Trahsfbb. 


ALIMONY 


when  Court  may  grant, 
ib 


ib. 


security  for. 

when  may  not  be  granted 

out  of  what  property  granted. . 


ALLUVION : 

ownership  of.. 


ALTERATION : 

of  interests  disposed  of  by  will,  when  a  revocation  of  wilL.... 
of  interests  disposed  of  by  will,  when  does  not  revoke  wilL.... 

of  contract,  may  be  made  by  consent 

of  contract  in  writing,  how  made •«... 

contract  extinguished  by 

unauthorised,  of  contract,  effect  of 

of  contract  in  duplicate,  effect  of. 

of  representation  in  insurance .' 

of  thing  covered  by  fire  insurance,  increasing  risk,  effect  of... 

of  thing  insured,  not  increasing  risk,  effect  of. 

of  obligation  exonerates  guarantor 


ALTERNATIVE  : 

future  interest  may  be  in 

obligation,  who  has  right  of  selection  under ., 

obligation,  right  of  selection  under,  how  lost. 

obligation,  selection  under,  how  made 

obligation,  effect  of  nullity  of  one  branch  of.. 

negotiable  instrument  may  be  made  in .* I 
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168 

012 

193 

• 

136 

35 

137 

35 

139 

35 

140 

35 

142 

35 

141 

36 

212 


1303 

167 

1302 

266 

1697 

332 

1698 

332 

1697 

332 

1700 

333 

1701 

333 

2570 

451 

2753 

474 

2754 

474 

2821 

484 

096 

161 

1448 

292 

1449 

191 

1450 

293 

1451 

293 

8090 

534 
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SMtion. 


pk^ 


AMBIGUITY : 

in  grant,  how  oonstrued 

in  will,  how  eonstmed 

in  contract^  how  construed. 


ANIMALS : 

corporations  for  insoring  lives  of  domestic,  may  be  formed. 

corporations  for  improving  breed  of,  may  be  formed 

domestic,  subject  of  ownership.^ 

wild,  how  far  sabjeet  of  ownership 

depositary  of,  mast  use  what  degree  of  care 

rate  of  compensation  of  depositary  of. 

borrower  of,  for  use,  must  use  great  kindness 


ANNUITY 


defined , 

owner  of,  may  dispose  of  it. 
when  due 


ANNULMENT : 

of  indentures  of  tpprentioeship,  causes  for, 

proceedings  for  such .*. 

of  marriage 

See  NuLLiTT ;  Diyorcb. 


APPEAL 


order  for  distribution  of  property  on  divorce,  subject  to  revi- 
sion on • 


APPEAR : 


that  which  does  not,  deemed  not  to  exist, 


APPLICATION  : 

of  income  to  support,  etc.,  of  minor. 

of  trust  property,  who  must  see  to 

of  security  for  payment  of  debt,  may  be  compelled,  when. 

of  payments  by  the  debtor.. 

of  payments  by  the  creditor .« 

of  payments  by  the  law • 


APPOINTMENT : 

of  guardian  by  the  Court 

ib 

of  guardian  by  the  Court  supersedes  parent 

no  person  guardian  of  estate  without 

effect  of  power  of. 

of  trustee,  how  made 

of  successor  to  trustee,  duty  of  trustee  concerning. 


APPORTIONMENT : 

of  burden  of  servitude 'On  partition  of  dominant  tenement.... 

of  losses  occasioned  by  collision  of  vessels.. 

of  consideration  in  case  of  prevention  of  performance 

of  covenants , 

of  hire 

of  freightage,  by  contract.. 

ib 

of  freightage,  according  to  distance. 

of  lien 

APPRAISEMENT : 

.  of  homestead,  what  constitutes^ 

oath  of  appraisers  attached  to 


149 


8530 


726 
2244 
2864 
1479 
1479 
1479 


343 
344 

204 

242 

782 

2287 

2260 


807 
973 
1514 
1467 
1935 
2140 
2141 
2142 
2912 


1263 
1263 


1069 

220 

1323 

270 

1649 

326 

286 

61 

286 

61 

666 

156 

656 

155 

1884 

363 

1863 

366 

1887 

369 

1367 

274 

868 

186 

1368 

277 

276 

66 

277 

57 

22 

37 


698 


166 
406 
489 
297 
297 
297 


60 
60 
44 

60 
174 
411 
408 


177 
203 
803 
296 
365 
392 
392 
392 
496 


268 
264 
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INDBX. 


S«eti«ii. 


Pfegt. 


APPRAISERS : 

appointment  of,  to  MsesB  valaa  cf  homefltead. 

$b 

retam  or.. 

oath  of,  on  appraisement 

fees  of,  by  whom  paid 


APPRENTICE: 

who  may  be  bound  as 

service  of,  how  enforced , 

when  may  recoTer  for  senrioes 

may  have  action  to  annnl  indentnres.. 
See  Appbkhtickship. 


I  —■■■«». 


APPRENTICESHIP: 

who  may  enter  into 

whose  consent  necessary  to,  and  how  given. 

consent  to,  to  be  in  writing 

execvtors  may  bind  out  to 

Supervisors  may  bind  out  to 

town  officers  may  bind  out  paupers  to 

what  must  be  stated  in  indentnres  of. 

conditions  in  indentures  of. , 

ib 

deposit  of  indentures  of. 

of  alien  minors,  how  effected.... 

ib 

causes  for  annuling  indentnres  of. 

proceedings  to  annul  indentnres  of. 

service,  how  enforced , 


APPROPRIATION: 

of  payments,  by  the  debtor... 
of  payments,  by  the  creditor., 
of  payments,  by  the  law 


APPURTENANCES : 

defined 

to  land,  what.. 

to  ship,  what • 

pass,  by  transfer  of  land 

ib.. 

Sb 

See  Basbmbhtb;  Subtitudb. 

ARBITRATION : 

agreement  for,  not  specifically  enforced.. 


ART: 


corporations  for  promotion  of,  may  be  formed. 

merried  women  may  be  corporators,  etc,  of  such. 


ARTICLES  OF  INCORPORATION: 

defined 

what  to  contMn 

ib 


prerequisites  to  filing. 

ib 

must  be  subscribed  by  whom.. , 

of  insurance  companies  to  be  submitted  to  Insurance  Commia« 

sioner... , 

certificate  to  issue  after  filing , 

certified  copy  of,  prima  facie  evidence  of  facts  therein.......... 

misnomer  in,  does  not  invalidate •• , 


1S42 

i   2M 

1261 

268 

12«S 

268 

1262 

268 

1244 

266 

264 

64 

278 

67 

276 

6i 

277 

87 

264 

64 

265 

64 

266 

66 

267 

66 

268 

66 

269 

66 

270 

66 

271 

66 

272 

66 

278 

66 

274 

66 

276 

66 

276 

66 

277 

67 

278 

67 

1479 

297 

1479 

297 

1479 

297 

661 

166 

861 

176 

961 

200 

1084 

222 

S68 

86 

8640 

609 

3390 


286 
286 


289 
290 
291 
291 
292 

2y6 

296 

297 


369 


676 


61 


64 
64 
66 
66 


r 
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Seetioii. 


P»g«. 


A6CEETAINABLE : 

partiM  to  oontnot  maft  be^ 

obj«ot  of  cootraot  mast  be 

eonsideration  of  contract  mast  be 

lb 

ib^ 

payee  ander  negotiable  instniment  mast  be,  wben 

damages  must  be  clearly 

act  to  be  specifically  enforced  mast  be 

ASSESSMENTS : 

Or  Corporation 8 : 

Directors  may  lery. 

limit  of,  and  how  leWed 

majority  of  Board  of  Directors  may  levy 

order  for  IcTying  to  contain,  what. 

notice  of,  and  its  form 

publication  and  service  of  notice  of. 

delinqnent  notice  and  its  form  and  contents 

ib 

pnblication  of  delinqnent  notice 

sale  of  stock  to  pay 

not  to  be  inTalidated 

action  to  recover  stock  sold  for  delinqnent 

Op  Mines  ( Unineorporated) : 

how  made 

notice  of  snch,  how  served  on  partners 

how  levied , 

shares  may  be  sold  on  failure  to  pay 

limit  of. , „, ., 

ad'Utional  may  be  levied,  when» 

ASSiaiTEE : 

of  lessor,  liability  of 

beneficial  powers,  wben  pass  tc 

Fob  Bbrbpit  op  Creditobb  : 

not  a  purehaser  for  value 

most  give  bonds 

has  no  power  till  bond  and  inventory  filed 

may  be  required  to  account 

certain  property  does  not  pass  to.» .*. 

entitled  to  what  compensation 

under  void  assignment,  when  not  liable... 

ASSIGNMENT: 

beneficial  trusts  pass  by  insolvent 

non-negotiable  contract  in  writing  may  pass  by 

of  partnership  property,  partner  cannut  make 

of  real  mortgage  may  be  recorded. 

of  real  mortgage,  effect  of  recording 

general,  by  maker  of  negotiable  instniment  to  indorser,  ez- 

cusos  notice  of  dishonor. - • 

Fob  Bbhbpit  op  Crbditobs  : 

who  may  make .« 

certain  transfers  not  aflfected  by  provisions  concerning 

what  debts  may  be  secured  by 

what  debts  may  be  preferred  by 

preference  in,  must  be  absolute 

preference  in,  cannot  affect  right  to  priority  otherwise  created 

preference  in,  in  case  of  joint  debtors 

void  against  creditor,  when 

ib^ 

must  be  in  writing 

must  be  subscribe... 


1558 

310 

1596 

817 

19U 

320 

1012 

320 

1618 

820 

S089 

524 

8308 

566 

3390 

575 

881 

76 

882 

77 

838 

77 

334 

77 

336 

77 

836 

78 

837 

78 

838 

79 

839 

79 

841 

79 

846 

81 

847 

81 

2517 

442 

2518 

442 

2519 

448 

2520 

443 

2521 

444 

2521 

444 

822 

179 

895 

190 

8460 

588 

8467 

589 

8468 

590 

3469 

690 

8470 

590 

8471 

590 

3472 

690 

895 

190 

1459 

294 

2480 

430 

2947 

602 

2947 

602 

8157 

585 

8449 

585 

8451 

585 

3452 

685 

8458 

586 

8454 

586 

8455 

586 

8456 

586 

8457 

58 

8459 

587 

8458 

687 

8458 

687 
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P«8«^ 


ASSIGNMENT:    {OonHnued.) 

most  be  acknowledged  or  proved •. 

gives  no  rights  greater  than  debtor  had 

inventory  to  accompany 

affidavit  of  truth  of  inventory  to  be  annexed  to 

inventory  accompanying,  must  be  filed  where. 

muMt  be  recorded  where... 

ib 

void  if  not  recorded 

of  real  property,  subject  to  certain  provisions 

assignee  under,  must  give  bond 

when  power  devolves  on  assignee  under. 

assignee  under,  may  be  required  to  account 

compensation  of  assignee  under i 

assignee  not  liable  for  acts  In  good  faith,  though  void.......... 

property  exempt  from  execution  does  not  pass  by 

life  insurances  do  not  pass  by 

how  cancelled  or  modified 

partner  has  no  authority  to  make 

ASSIGNOR : 

may  give  preferences,  when 

must  subscribe  assignment. 

must  file  inventory 

must  make  affidavit  to  truth  of  inventory 

insurance  on  life  of,  does  not  pass 

ASSURANCE : 

executory  contract  for  sale,  binds  seller  to  insert  covenant  of 

further 

See  Insuranck. 

ASYLUM : 

who  may  be  placed  in  lunatic,  and  how 

orphans  in  orphan,  may  be  apprenticed,  how 

corporations  may  be  formed  for  maintenance  of.. 

ATTORNEY: 

lien  of. 

See  Power  op  Attorney  ;  Attoerbt  in  Fact. 

ATTORNEY-GENERAL  : 

may  inquire  into  afiairs  of  corporations 

duty  of,  when  alien  heir  does  not  claim  inheritance... 

ATTORNEY  IN  PACT : 

how  must  execute  certain  instruments 

must  exhibit  what,  to  officer  taking  acknowledgment 

form  of  certificate  of  acknowledgment  by 

ATTORNMENT : 

by  tenant  to  landlord,  unnecessary 

by  tenant  to  stranger,  void «. 

AUCTION : 

sale  by,  defined.. 

sale  by,  when  complete 

withdrawal  of  bid  at  sale  by 

written  conditions  of  sale  by,  not  to  be  modified 

sale  by,  without  reserve,  rights  of  bidder  at 

by-bidding  at  sale  by,  prohibited 

memorandum  of  sale  by,  bv  whom  made 

sale  of  delinquent  stock  to  be  by 

sale  of  pledged  property  to  be  by.. 


3468 
3460 
3461 
3462 
3463 
3463 
3464 
3464 
3466 
3467 
346S 
3469 
3471 
3472 
3470 
3470 
3473 
2430 


3453 
3458 
3401 
3462 
3470 


1734 


258 
265 

280 


3066 


587 
588 
588 
588 
58S 
589 
589 
589 
580 
589 
5M 
590 
590 
599 
598 
598 
S99 
438 


586 

587 
588 

588 
598 


S89 


53 
54 

81 


5S1 


382 

89 

1400 

384 

1095 

85 

1177 

348 

1178 

241 

1126 

333 

1128 

'  333 

1702 

348 

1793 

3a 

1794 

348 

1795 

348 

1796 

348 

1797 

348 

1798 

348 

341 

79 

3005 

511 
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Section. 


Page. 


AUCTIONBBR : 

memorandum  of,  binding 

eannot  modify  written  conditions  of  sale.. 

authority  of,  from  seller 

authority  of,  from  bidder 

AUTHBNTICATION  : 

of  marriage 

See  Mabbxagb. 

AUTHOR : 

of  power,  defined... 

of  product  of  the  mind,  exolusive  owner  thereof, 
rights  of  subsequent 

AUTHORITY : 

abuse  of,  renders  contract  voidable 

ib 

Or  AasHT : 

what  may  be  conferred 

what  cannot  be  conferred 

how  conferred 

consideration  for,  unnecessary 

oral,  suflScient  in  general 

when  must  be  in  writing 

ib 

by  ratification 

extent  of. 

actual,  defined 

ostensible,  defined 

ostensible,  binding  in  whose  favor. 

to  do  what  is  necessary  or  usual   

to  make  representations 

to  disobey  instructions.. 

general,  limited  by  specific 

exceptions  to  general 

to  sell  personal  property.. 

to  sell  real  property •• 

to  convey  real  property,  must  be  in  writing 

to  sell  generally..... 

ib.. 

eifeot  of  use  of. • 

elTeot  of  incomplete  execution  of 

effect  of  transcending 

implied  warranty  of. 

damages  for  breach  of  warranty  of. 

delegation  of,  when  allowed 

termination  of 

effect  of  agent  acting  without 

Or  Adctiohbbb: 

fkom  seller 

firom  bidder 

Op  Bxbcutob: 

to  appoint  executor,  void. 

Or  Factob: 

to  insure. 

to  delegate  authority.. 

to  sell 

ostensible 

Op  Pabbkt: 

remedy  for  abuse  of. 

when  ceases 


1708 
17»5 
2.362 
2368 


68 


S48 
348 
421 
422 


19 


880 

188 

980 

208 

984 

208 

1567 

811 

1575 

313 

2304 

414 

2306 

414 

2307 

414 

2308 

414 

2309 

414 

2309 

414 

1732 

277 

2310 

415 

2315 

415 

2316 

415 

2317 

416 

2318 

416 

2319 

416 

2319 

416 

2320 

416 

2321 

416 

2322 

416 

2823 

417 

2324 

417 

1732 

.339 

2325 

417 

2326 

417 

2330 

417 

2331 

418 

233S 

418 

2342 

419 

3328 

563 

2349 

420 

2349 

420 

2350 

420 

2362 

421 

2363 

422 

1372 

277 

2368 

422 

2368 

422 

2368 

422 

2369 

422 

203 

44 

204 

44 

79 
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AUTHORITT:     {C'mtinwd.) 
Or  Shipmastbr  : 

to  borrow  on  oredit  of  owner. 

to  act  for  owner  of  oargo 

to  make  eontraots , 

to  hypothecate  ship 

ib 

to  hypothecate  freightage...... 

ib 

to  hypothecate  oargo , 

ib 

to  sell  ship 

to  sell  cargo 

to  ransom  ship , 

ceases,  when , 

Op  Ship's  Mahaobb  : 

general 

restrictions  on 

Of  Trubtkb  : 

as  agent 


AVERAGE 


general,  defined • , 

general,  how  adjusted. 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to 

benefit  of. 

general,  value,  how  ascertained  for  purpose  of. 

general,  marine  insurer  liable  for. 

ib 

shipmaster  has  power  to  adjust. 

insurance  free  from,  effect  of... 


2374 

m 

2375 

iS3 

2876 

423 

2377 

423 

3019 

M 

2377 

433 

3019 

516 

2377 

423 

3038 

517 

2378 

424 

2379 

424 

2380 

4S4 

2381 

434 

2388 

4U 

2389 

425 

B 

BAIL: 

defined. 

how  regulated , 

BANKER : 

lien  of.. 

BANKING : 

business  corporations  in  general  must  not  carry  on 

special  partnership  cannot  carry  on 

corporations  for  carrying  on  certain  kinds  of,  may  be  formed. 

BANK  NOTE : 

negotiable  after  payment. 

indorsee  of,  acquires  good  title  after  dishonor. 

See  Check  ;  Nbootxable  Ihstbumbnt. 

BARTER : 

factor  has  no  authority  to 

See  ExcHAHOB. 

BASTARD :    See  Illboithi atb  Ohild. 

BED: 

abandoned,  of  stream,  ownership  of. 

BELIEF : 

erroneous,  renders  contract  voidable 

erroneous,  is  mistake  of  fact 

false  statement  without,  fraud „ 

ib.. 


2207 


2148 
2152 

2154 
2153 
2713 
2744 
2388 
2711 


2780 
2781 


3063 


356 

2477 

286 


3261 
3262 


2368 


1019 


1567 
1577 
1573 
1710 


419 


S93 
393 

394 
394 
418 
473 
425 
468 


478 
478 


Ml 


81 
436 

61 


548 

549 


40 


21S 
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314 
313 
336 


INDEX. 


627 


Section. 


P»g«. 


BKNEFICIARY : 

In  Rbal  Property  : 

has  no  interoat  therein - 

when  may  diBpose  of  his  interest. 

when  cannot  dispose  of  his  interest. 

when  entitled  to  release  from  trustee ^ 

Or  Trust  : 

defined 

must  be  indicated  by  trust 

ib 

may  allow  trustee  to  act  in  adyerse  interest 

trustee  must  not  take  advantage  of 

consent  of,  necessary  to  allow  trustee  to  take  adverse  trust.... 

entitled  to  information  of  trustee's  adverse  interest. 

what  is  fraud  against .• 

oertain  transactions  of,  presumed  to  be  under  undue  infinenoe 

may  require  trustee  to  account  for  breach  of  trust,  how 

ib 

may  take  advantage  of  tmst  till  rescinded 

consent  of,  when  necessary  to  revocation  of  trust. 

trustee  may  be  discharged  by  consent  of,  when.. 

See  Trcst  ;  Usbs  ahd  Trusts. 


BENEFIT 


consent  of  party  entitled  to,  necessary  to  transfer  of  burden.. 

voluntary  acceptance  of,  is  assumption  of  burden 

he  who  tokes,  must  bear  burden 


BBNBVOLENCB : 

corporations  for  purposes  of,  may  be  formed... 

married  women  may  become  corporators,  etc.,  of  such. , 

BBQUEST : 

what  may  pass  by 

who  may  take  by 

subject  to  lien,  when • 

when  takes  partial  effect  only 

when  revoked  by  transfer 

when  does  not  lapse  by  death  of  legatee. 

to  subscribing  witness,  void 

clear,  cannot  be  controlled  by  words  less  clear 

of  all  testator's  personal  property,  effect  of. 

of  residue  of  estate,  etc.,  effect  of. 

to  heirs,  relatives,  etc.,  effect  of 

to  a  claS8|  includes  whom..... 

vests,  when 

how  divested , 

conditional,  defined 

conditional  vests,  when 

to  several  persons,  effect  of. 

what  is  ademption  of 

of  income,  when  accrues 

SeeLiOAor;  Will. 


BID: 


at  auction,  may  be  withdrawn,  when. 


BIDDER  : 


at  auction,  may  withdraw  his  bid,  when... 
goods  at  auction  to  be  sold  to  highest. .... 
authority  of  auctioneer  Arom 


BIGAMY: 


ground  for  decree  of  nullity  of  marriage. 


1794 


1794 
1797 
2362 


82 


863 

185 

868 

186 

867 

186 

850 

183 

2218 

402 

2221 

403 

2222 

403 

2230 

404 

2231 

405 

2232 

405 

2233 

405 

2234 

405 

2235 

405 

2237 

406 

2238 

406 

2251 

407 

2280 

410 

2282 

411 

1457 

293 

1589 

317 

3521 

597 

286 

61 

285 

61 

1274 

261 

1275 

261 

1301 

206 

1302 

266 

1303 

267 

1309 

268 

1281 

262 

1322 

270 

1331 

271 

1383 

271 

1334 

271 

1337 

272 

1341 

272 

1342 

272 

1345 

273 

1347 

273 

1350 

273 

1351 

273 

1366 

276 

348 


348 
348 
421 


22 
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BILL  OF  EXCHANaE : 

defined ...« 

may  gi7e  name  of  drawee  in  case  of  need - 

may  be  in  a  set. 

when  must  be  in  set » 

presentment  of  one  of  a  sot  sufBoient 

where  payable^ m, 

drawer  of,  has  same  obligations,  etc.,  as  indorser. 

days  of  grace  not  alloweid  on ^ 

apparent  maturity  ofl.. ^ 

presumptive  dishonor  of,  payable  after  sight 

Aeeeptane^  of: 

how  made ...» 

must  be  in  writing 

must  be  absolute -.... 

how  made,  by  consent  of  holder ^ 

by  reAisal  to  return.....  ^ 

by  separate  instrument 

promise  to  accept,  when  equivalent  to 

may  be  cancelled,  when 

what  is  admitted  by 

agent  for  collection  must  present  for. 

for  honor,  when  allowed 

for  honor,  holder  not  bound  to  receive 

Sot  honor,  how  made 

for  honor,  how  enforced.. » 

for  honor,  notice  of  dishonor  not  excused  by 

Payment  of: 

for  honor,  how  made 

for  honor,  must  be  received  by  holder.. 

PrMentmm^t  of: 

for  acceptance,  when  made 

ib...... •«..•.... 

for  aeceptanoe,  by  whom  made ^,^ 

for  acceptance  to  joint  drawees.... 

for  acceptance  to  drawee  in  case  of  need.. 

for  acceptance,  when  excused 

for  payment,  where  made 

ib.. 

for  payment,  effect  of  delay  in »••.. 

ib.. 

Ihlahd  : 

defined ., ., 

FOBBIOM  : 

defined , 

notice  of  dishonor  of,  how  given , •••••.• 

protest  of,  by  whom  made 

protest  of,  how  made 

protest  of,  where  made..... 

protest  of,  when  made 

protest  of,  when  excused 

notice  of  protest  of,  how  given 

notice  of  protest  of,  may  be  waived.... 

how  paid,  for  honor. 

damages  for  dishonor  of. 

ib 

interest  as  damages  for  dishonor  of. 

damages  for  dishonor  of,  how  estimated  in  Federal  money 

damages  for  dishonor  of,  how  estimated  in  foreign  mon^  .. .. 
See  NxoonABLK  Instrvhkht. 

BILL  OF  LADING  : 

defined 

negotiable , ,„ 

ib 
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3176 

531) 

3177 

538 

3181 

531 

3  m 

531 

3133 

531 

3193 

540 

3194 

541 
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543 
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8337 
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BILL  OF  LADING:     (Continued.) 

effeot  of.  on  rights  and  dntios  of  oiurrier 

confiignor  entitled  to.. 

effect  of  refoaal  to  give 

delivery  to  holder  of,  sufficient.. 

carrier  may  require  surrender  of,  on  delivery  of  goods 
effeot  of  accepting,  from  carrier. 

BILL  OF  SALE  : 

included  in  term  "grant"... 

BLANK: 

liability  of  party  to  negotiable  instrument  in.... 

BOARDS  OF  TRADE : 

may  be  incorporated 

See  CoBPORATioiis. 

BOND  : 

negotiable,  remains  so  after  dishonor 

See  Negotiablb  Instrumbnt  ;  Sbcubitt. 

BORROW : 

shipmaster  may,  on  credit  of  owner 

ship's  manager  has  no  power  to,  on  cargo  or  ship , 

BORROWER : 
For  Usb  : 

does  not  acquire  title 

must  use  what  care 

of  animals,  obligations  of 

must  use  what  skill , 

must  repair  negligent  injuries • 

may  use  thing,  for  what  purpose , 

must  not  re-lend 

must  bear  what  expenses 

when  lender  must  indemnify. 

ib 

must  return  thing  borrowed  without  demand , 

must  return  thing  borrowed,  where 

For  Bxchangb  : 

acquires  title 

must  bear  all  expenses 

cannot  be  required  to  return  loan  before  what  time 

Or  Mom  BT : 

must  repay  in  current  money.... • 

See  LoAB. 

BOTTOMRY : 

defined 

extent  of  insurable  interest  of  ship  hypothecated  by... 

owner  may  hypothecate  upon,  in  any  case. 

shipmaster  may  hypothecate  upon,  when 

ib 

ib 

rate  of  interest  upon. 

rights  of  lender  upon,  when  not  necessary....... 

stipulation  for  personal  liability  under,  void 

loan  upon,  when  due 

ib 

lien  of,  how  lost. 

lien  of,  takes  priority  over  other  liens,  when , 

priority  of  several  liens  of... 

See  LiBN ;  Rbbpondbntia.  ' 
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BOUNDARIES  : 

to  real  property,  by  water • 

to  real  property,  by  ways. 

coterminooB  owners  must  maintain 

BRIDGE  CORPORATIONS: 

may  be  formed • 

must  obtain  license  ftrom  Board  of  Supenrisors , 

must  make  annual  report 

liability  of,  for  failing  to  report.. •• 

See  COBPORATIOMB. 

BROTHER : 

wben  takes  by  sncoession ...•• 

BUILDING  CORPORATIONS  :    See  Lahd  ahd  Building  Corpora 

TIOHS. 

BUILDINGS : 

owner  of  life  estate  mast  keep,  in  repair 

BURDEN : 

consent  of  party  entitled  to  benefit  necessary  to  transfer  of... 

▼oluntary  acceptance  of  benefit  is  assumption  ot. 

he  who  takes  benefit  must  bear« 

BURDEN  OF  PROOF : 

where  lies,  to  show  want  of  consideration  in  instrument 

in  action  by  creditor  of  mortgageor,  where  lies 

BURIAL : 

right  of,  may  be  held  as  an  easement. 

right  of,  may  be  held  as  a  servitude 

BUSINESS : 

right  of  transacting,  on  land,  an  easement. 

good  will  of,  subject  of  ownership 

ib 

good  will  of,  defined 

contract  not  to  pursue,  how  far  void 

general  partner  must  not  engage  in  separate 

ib 

liability  of  partner  engaging  in  separate 

BUYER : 

when  title  to  personal  property  passes  to 

ib. 

ib 

directions  of,  to  be  followed  as  to  delivery 

implied  warranty  of  seller,  where  goods  are  inaccessible  to... 

when  must  pay  price 

when  must  remove  thing  bought. , 

right  of,  to  inspect  warranted  goods 

right  of,  in  case  of  breach  of  warranty 

right  of,  at  auction  sale,  without  reservei • 

by-bidding  at  auction,  f^aud  against , 

BT-BIDDING : 

a  f^aud 

BT~LA  WS :    See  Corpobatiorb. 
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CANCELLATION: 

of  grant  of  real  property  does  not  revest  title 

of  will,  when  operates  as  revocation 

of  will,  proof  of,  how  made 

of  written  contract,  effeetof. 

of  written  instrument,  may  be  adjudged,  when 

.  of  written  instrument,  void  on  its  face,  not  allowed 

of  written  instmment,  partial,  may  be  adjudged... 

ot  acceptance  by  acceptor,  when  allowed 

See  Altkration. 

CAPITAL : 

of  special  partnership  must  be  stated  in  certificate 

payment  of  such,  must  be  sworn  to 

special  partner  must  not  withdraw 

effect  of  his  withdrawing 

CAPITAL  STOCK  :   See  Corpobationb  ;  Stock. 

CARS: 

degrees  of... 

Slight  : 

defined 

gratuitous  depositary  must  use 

gratuitous  employ^  must  use 

gratuitous  carrier  of  property  must  use 

Obdmart  : 

depositary  for  hire  must  use 

hirer  must  use 

employ^  for  reward  must  use........ 

Yoluntary  agent  must  use 

trustee  must  use 

gratuitous  carrier  of  persons  must  use 

carrier  of  property  for  reward  must  use. 

Obbat  : 

borrower  must  use 

employ^  for  his  own  benefit  must  use 

shipmaster  must  use 

carrier  of  messages  for  reward  must  use 

Utmost  : 

carrier  of  persons  for  reward  must  use 

carrier  of  messages  by  telegraph  must  use. 

CARBLBSSNESS :    See  NsauOBNOE. 

CARGO: 

sacrifice  may  be  made  for  safety  of. 

such  sacrifice  must  be  borne  ratably 

how  valued  on  general  average 

shipmaster  agent  for  owners  of. 

ship's  manager  has  not  power  to  purchase 

seaworthiness  of  ship  for  purpose  of  insuring 

insurance  on,  when  voyage  is  broken  up 

shipmaster  may  sell,  when 

shipmaster  may  hypotheoate,  when 

ib 

hypothecation  of,  under  respondentia 

ib 

ib ^ 

owner  of,  entitled  to  repayment  from  ship  owner  of  amount 

paid  under  respondentia.. 

See  Gbnbbal  AvBBAaB ;  Rbspondbbtia. 
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CARRIAGE : 

contract  of,  defined 

different  kindi  of.., 

of  persons,  gratuitous 

of  persons,  for  reward , 

of  property , 

of  messages 

shipmaster  may  make  contract  for 

See  Cabribr;  Coxmon  Cabribb. 


CARRIER : 

defined 

marine. 

inland 

gratuitous,  obligations  of • 

ib 

has  insurable  interest 

Or  Pbbsors: 

gratuitous,  obligations  of. 

for  reward,  must  use  utmost  care 

for  reward,  must  provide  safe  vehicles. 

for  reward,  must  not  overload  vehicles 

ib 

for  reward,  must  afford  reason^le  accommodation.... 

for  reward,  must  travel  without  delay 

Op  Pbopbrtt: 

for  reward,  must  use  ordinary  care 

gratuitous,  must  use  slight  care , 

must  obey  directions •. , 

duties  of,  in  case  of  conflicting  orders 

must  not  stow  freight  on  deck....: 

must  not  deviate 

must  not  vitiate  insurance  on  flight 

must  deliver  freight,  where 

ib.. 

^  must  give  notice  of  arrival,  when 

may  terminate  liability,  how 

may  place  in  warehouse,  when 

must  give  bills  of  lading 

m*y  deliver  freight  to  holder  of  bill  of  lading , 

when  may  demand  surrender  of  bill  of  lading 

may  throw  flight  overboard,  when 

notice  must  be  given  to,  to  effect  stoppage  in  transit.. 
Frtigklagt  of: 

ddned 

when  payable 

consignor,  when  liable  for.. 

consignee,  when  liable  for 

on  what  chargeable 

when  apportioned 

ib 

ib 

in  case  of  extra  performance.. 

Hen  for 

Or  Mbbbagks  : 

must  deliver,  how 

degree  of  eare  and  diligence  required  of........« •... 

CoHXoif : 

defined.... 

must  accept  what  is  offered 

when  must  not  give  preference... 

may  give  preference  to  the  Government... 

must  start,  when » 

compensation  of. 
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CARBIBR :    (  Cfontinued,) 

obligfttioDi  ofy  how  modified  by  agreement  or  notice 

cannot  be  relieved  Arom  certain  liabilities t 

effect  of  written  contract  of 

mortgage  of  property  of,  where  to  be  recorded 

0/  Penont : 

mast  carry  luggage....... ^ 

liability  of,  for  laggage 

must  deliver  luggage,  when - 

must  provide  sufficient  accommodation 

must  provide  vehicles 

regulations  for  conducting  business 

may  demand  fare,  when • - 

may  eject  passenger  for  non-payment.. 

cannot  demand  payment  after  ejection 

has  lien  on  luggage... m •• 

Of  Property  : 

liability  of,  for  loss 

ib.. 

liability  of,  for  delay 

liability  of,  for  negligence 

marine,  liability  of 

ib 

duties  of,  in  respect  to  freight  going  beyond  its  route 

must  give  evidence  of  cause  of  loss 

obligations  of,  in  other  respects 

0/  Mettaget : 

by  telegraph,  must  transmit,  in  what  order. 

la  other  cases,  must  transmit,  in  what  order... 

liability  for  improper  delay 

CBMBTERT  CORPORATIONS : 

may  be  formed 

may  hold  how  much  laud,  and  how  may  dispose  of  it 

who  are  members,  eligible  to  vote  and  hold  office 

may  hold  what  amount  of  personal  property 

may  issue  bonds  to  pay  for  grounds 

proceeds,  how  disposed  of. 

may  take  and  hold  property  or  use  income  thereof,  how 

interments  in  lot,  and  effect  thereof. 

transfer  of  right,  how  only  effected... 

lot  owners  previous  to  pnrchase  to  be  members 

See  COBPOBATIOMS. 

CKRTIPICATE : 

for  continuing  corporate  existence  of  corporation 

of  consent  of  parties  to  execution  of  power 

of  shipmaster,  as  to  exertion  of  seamen  to  save  ship 

of  officer  taking  proof  of  instruments 

ib 

of  Judge  granting  homestead  petition.. 

of  proof  of  loss  under  insurance,  when  dispensed  with 

of  discharge  of  mortgage  to  be  filed  with  Recorder 

ib 

on  indentures  of  apprenticeship.. ^ 

ib 

false,  by  officer  of  corporation 

Or  ACKJfOWLBDGHBMT  : 

form  of 

form  of,  by  attorney  in  fact 

form  of,  by  married  woman 

when  interpreter  employed,  such  fact  need  not  be  stated  in.... 
party  may  have  action  to  correct  defect  in 
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CERTIFICATE:     {ConUnued.) 
Of  Ihcobporation  : 

from  Secretary  of  State • 

prereqauites  to  iiflumg 

Of  Harriaob  : 

how  made  and  what  to  oontain. .■ 

copies  of,  may  be  given  to  partiee..... 

original  to  be  filed  with  Reoorder.. 

PABTMKR6BIP  : 

as  to  formation  of  ipeeial....*. 

such  to  be  acknowledged  and  reoorded 

as  to  formation  of  mining 

stating  name  of,  where  to  be  filed 

copies  of  snch,  as  evidenoe.. 

of  admission  of  new  member^ 

Or  Stock  : 

how  issued •• ..•.. 

personal  property.. •••• 

certain,  transferable 

transfer  of,  how  effected..... 

CHAMBERS  OF  COMMERCE  : 

may  be  incorporated •...••• 

See  CoKPOBATiovs. 

CHARACTER : 

right  of  protection  fW>m  injury  to. 

defamation  of,  bow  effected 

threats  of  injury  to  render  contract  Toidablc 

ib 

CHARTER : 

corporation,  when  forfeits , 

See  Abticlbs  or  Iroobpobatior  ;  FBAROHias. 

CHARTERER : 

has  insurable  interest... 

master  or  part  owner  of  ship  may  be... 

CHARTER  PARTT . 

defined  and  regulated... 

shipmaster  may  enter  into,  in  foreign  port 

ship's  manager  may  enter  into 

certain  insurable  interest  exists  under 

CHATTEL  INTEREST : 

defined 

See  Pbrboral  Pbopbbtt. 

CHATTEL  MORTGAGE :    See  MoBtOACiB,  Pbrsohal. 

CHATTEL  REAL: 

defined ••••. 

limitation  of. ••• ,. 

when  estate  for  life  of  third  person  becomes.... ..•,.« 

CHECK : 

defined 

negotiable  instrument. 

effect  of  delay  in  presentment  of 

title  of  indorsee  to,  without  notice  of  dishonor.. 

CHILD : 

unborn,  for  what  purpose  deemed  existing....... 
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CHILD:    {Continued,) 

abdnetioB  of,  forbidden , 

of  aan  oiled  marriage,  how  may  saeoeed. 

of  annolled  marriage,  cuatody  of....... 

of  diroroed  parents,  legitimacy  of..... < 

ib. 

of  diToroed  parents,  onatody  of. 

of  diToreed  parents,  snpportof. • 

liability  of  oommnnlty  property  for  support,  etc.,  of 

parents,  on  separating,  may  make  proTision  for  support  of.... 

legitimacy  of,  bom  in  wedlock 

legitimacy  of,  bom  oat  of  wedlock 

who  may  dispute  legitimacy  of.. 

obligation  of  parents  for  support  and  edvoation  of... 

custody  of  legitimate..... 

when  neither  parent  has  superior  right  to  custody  of 

when  parent  may  bring  action  for  exdusiTC  control  of. 

custody  of  illegitimate 

allowance  to  parent  for  support  and  education  of.... 

parent  cannot  control  property  of. 

may  bring  action  for  abuse  of  parental  authority.. 

when  parental  authority  over,  ceases.»... 

remedy  when  parent  dies  without  providing  for  support  of..... 

when  parent  is  liable  for  necessaries  supplied  to 

when  parent  is  not  liable  for  necessaries  supplied  tc 

husband  not  bound  to  support  wife's,  by  former  marriage...... 

compensation  and  support  of  adult.... 

parent  may  relinquish  custody  and  senrices  of 

wages  of  minor. 

right  of  parent  as  to  residence  of. 

when  wife  may  obtain  custody  of. 

right  of  posthumous,  to  take  property.. 

birth  of  posthumous,  defeats  certain  future  interests 

bom  after  making  of  will,  takes  by  succession 

grandchild  of  testator  unprovided  for  by  will,  when  succeeds., 
share  of,  bora  after  making  will,  out  of  what  property  taken., 
duress  of,  avoids  contract  of  parent,  when 

ib.. 

advancement  to,  during  lifetime  of  testator,  unprovided  for 

by  will,  effect  of. 

Bee  MiHOB ;  Adoption  ;  iLLxeiTiMATB  Cbild. 

CHILDREN : 

defined •. 


See  Cbild. 


CHURCH : 


right  of  a  seat  in,  may  be  held  as  an  easement... 
right  of  a  seat  in,  may  be  held  as  a  servitude...., 
corporations  for  maintenance  of,  may  be  formed. 


CIRCUMST  ANCBS : 

may  be  considered  in  interpreting  ambiguous  grant... 
may  be  considered  in  interpreting  contract 


CIRCUMVENTION : 

contract  obtained  through,  cannot  be  specifically  enforced.... 
See  Dbcbit  ;  Fbaud. 


CITY: 


use  of  land  of,  not  granted  to  corporations, 
property  of,  how  acquired  by  corporation  .. 

lease  of  lots  in,  limitation  on 

oonstraotion  of  power  to  lease  lots  in 
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84 
85 
146 
148 
138 
139 
143 
159 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
207 
208 
209 
210 
211 
212 
213 
215 
698 
739 
1305 
1306 
1807 
1569 
1570 

1308 
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801 
802 
286 


1069 
1647 


8391 


367 
372 
718 
925 


13 
23 
24 
36 
36 
35 
35 
36 
38 
43 
43 
43 
43 
48 
43 
44 
44 
44 
44 
44 
44 
44 
45 
45 
45 
45 
45 
46 
46 
46 
161 
166 
267 
267 
267 
312 
312 

268 


604 


176 

176 

61 


220 
326 


575 


86 

87 

163 

195 
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SeetioD. 


OLERE : 


»••••    •»«••»•• 


oonnty,  daty  of,  regarding  marriage  lioenses^.... 

county,  arttoles  of  incorporation  to  be  filed  with.^^ 

coanty,  certificate  of  formation  of  special  partnership  to  be 

filed  with 

county,  notice  of  dissolution  of  special  partnership  to  be  filed 


with. 


•••  •••••■••• 


county,  must  keep  register  of  partnership  names..  *, 

of  Court  of  record,  empowered  to  take  acknowledgments 

of  Supreme  Conrty  may  take  acknowledgments.............. 


CODE: 


title  of. 

when  takes  effect... .« -.. 

no  Common  Law,  where  the  law  is  prescribed  by *. 

divisions  of. 

and  Common  Law  parts  of  same  system 

declaration  of  Common  Law  principal  by,  effeet  of 

ib..... 

construction  of  statutes  in  derogation  to  Common  Law  not 

applicable  to.... 

construction  of. 


ib. 


CODICIL  : 


execution  of,  republishes  will... 

revocation  of  will,  revokes 

included  in  term  "  will" 


COHABITATION  : 

when  a  bar  to  nullity  of  marriage. 

unsafe,  ground  for  divorce , 

See  CoRDONATioir ;  Mabriaqk. 

COLLATERAL  WARRANTIES: 

abolished... 


COLLECTION  : 

agent  for,  duties  of 

partner  acting  in  liquidation  may  make, 
effect  of  warranty  of. 


COLLEGES : 

eorporations  for  maintenance  of,  may  be  formed - 

See  CORPOBATIOHS. 


COLLISION : 

rules  for  avoiding 

firom  breach  of  rules,  who  can  recover  damages  for.. 

breach  of  suck  rules  imply  wilful  default 

losses  occasioned  by,  how  apportioned.. 


COLLUSION  : 

defined  ......... ., ..••. .... 

divorce  must  be  denied  on  showing 

presumption  of,  in  certain  case 

absence  of,  to  be  affirmatively  stated  in  complaint., 

COMMERCIAL  PAPER  :    See  Nbootiablk  Ihstruhbxt. 


COMMISSIONER  OF  DEEDS : 

may  take  acknowledgments  pursuant  to  special  statutes. ». 
ib 
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2401 
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1171 
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441 
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M2 

MS 
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S63 

S67 
S77 
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434 
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COMMON  GARRIBR :    See  Cabbibr,  Cohhoit. 

COMMON  LAW : 

the  rule  of  decieion  in  Coarts  of  this  Stiate. 

diFisiont  of. 

evidence  of,  where  foand 

.    where  non-existent 

and  Code,  one, system 

effect  of  Code  declaring  a  principal  of. 

ib 

mle  of  construction  of  statutes  in  derogation  of,  not  applica- 
ble to  Code 

COMMUNICATION : 

privileged 

private,  in  writing,  ownership  of. 

of  consent,  essential  to  contract 

of  consent  to  contract,  how  made. 

ib 

of  consent  to  contract,  when  complete 

upon  insurance,  what  must  be  made. 

upon  insurance,  what  need  not  be  made.... 

upon  insurance,  of  nature,  etc.,  of  interest  not  required,  when 

when  such  is  required.. 

upon  insurance,  on  matters  of  judgment,  unnecessary 

upon  reinsurance,  what  required 

upon  marine  insurance,  what  required 

of  aoceptanee  of  offer  to  guaranty,  necessary 

See  Be  PRESENT  ATion ;  Conckalm  bht. 

COMMUNITY  PROPERTY: 

defined 

ib 

when  Court  may  resort  to,  for  alimony 

power  of  husband  over.... 

disposition  of,  on  divorce.... 

ib 

ib.. 

distribution  of,  on  death  of  wife 

distribution  of,  on  death  of  husband » 

COMPENSATION: 

may  cure  delay,  when.. 

for  errors  of  description,  agreement  for,  does  not  prejudice 

right  to  rescind,  when 

of  depositary  for  hire 

of  finder 

for  loan,  called  interest 

borrower  entitled  to  certain •. 

ib 

duties  of  employ^  for.. 

of  employ^  continuing  services  after  death  of  employer 

of  employ^  dismissed  for  fault 

of  employ^  quitting  for  cause... 

in  case  contract  of  service  is  continued  beyond  two  yean 

managing  owner  of  ship  not  entitled  to 

of  voluntary  depositary 

of  common  carrier 

of  trustees 

ib 

partner  not  entitled  to 

lienor  not  entitled  to 

the  relief  generally  given  by  law 

for  mistake,  when  allowed  on  speolflo  performance 


3552 
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602 
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602 
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13 

985 
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1565 

311 

1581 

316 

1582 

315 

1583 

316 

2563 

449 

2564 

450 

2568 

450 

2587 

453 

2570 

450 

2647 

460 

2669 

462 

2795 

481 

164 

89 

687 

160 

141 

85 

178 

40 

147 

36 

148 

87 

149 

87 

1896 

288 

1897 

283 

299 


1690 

331 

1853 

355 

1867 

857 

1915 

362 

1892 

360 

1894 

360 

1978 

371 

1998 

374 

2002 

375 

2003 

375 

1980 

371 

2072 

384 

2078 

384 

2173 

396 

2273 

410 

2274 

410 

2413 

428 

2893 

494 

3275 

558 

3391 

575 

688 
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COMPENSATION:    (Oantinued.) 

for  partial  failure  to  perform,  on  speoiflo  performanoe 

may  be  required  on  resoissioo,  when 

of  assignee  for  benefit  of  ereditors 

Bee  Wacibs  ;  Salary. 

COMPLAINT : 

in  action  for  divorce,  additional  affirmatiTO  statemeata 
quired  in , 

COMPOUND  INTEREST :    See  Intbbbst. 

COMPUTATION : 

of  term  of  suspension  of  alienation  in  exeontion  of  power.... 

of  period  of  minority 

of  time 


3392 
3408 
3471 


CONCEALMENT : 

of  facts  in  certain  case  renders  condonation  Toid.. 

by  trustee,  wiien  fraudulent 

ib 

partner  must  not  obtain  advantage  by 

In  Ibsubabcb: 

in  general,  defined 

entitles  injured  party  to  rescind.^... 

when  improper 

when  proper. 

concerning  warranty 

when  material 

of  private  judgment  allowed... 

Ib  Mabinb  Irsukahcb: 

what  is  improper...... 

of  belief  of  third  person 

when  presumed 

effect  of,  in  certain  cases 

Ih  Firb  Irsurancb: 

does  not  prejudice  unless  fraudulent 


131 


CONDITIONS : 

in  indentures  of  apprenticeship 

ib 

of  ownership 

kinds  of,  of  ownership 

of  ownership,  when  void 

nominal,  in  direction  for  execution  of  power,  may  be  disre- 
garded  

restraining  marriage,  when  void.......... 

restraining  alienation,  when  void 

grant  may  be  deposited  with  third  person,  to  be  delivered  on 
performance  of. 

delivery  of  grant  to  grantee  on,  void 

tenant  without  notice  not  liable  for  breach  of,  of  lease. 

kinds  of,  in  conditional  obligations 

impossible  or  unlawful,  void 

performance  of,  when  excused 

offer  of  performance  must  be  free  from  what. 

of  proposal,  must  be  fulfilled  by  acceptance 

of  proposal,  performance  of,  is  acceptance 

failure  to  perform  revokes  proposal 

written,  governing  auction  sale,  not  to  be  modified  orally...... 

Pbbcbdbht : 

in  obligations,  what.. 

when  must  be  performed 

what  may  depend  on  performance  of 
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807 
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2228 

404 

2284 
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2411 

437 
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2583 

449 
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2584 
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2570 
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2889 

482 
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2871 
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474 
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55 
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56 

707 

m 
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109 

709 

113 

905 

191 
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189 

711 

183 

1059 

219 

1058 

218 

1128 

239 

1434 

291 

1441 

299 

1440 
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309 

1582 
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1795 

340 
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1498 
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CONDITIONS:    {Continued.) 

grant  on,  only  ah  ezeentoiy  oontraet 

in  will,  what.- 

in  will,  effeot  of. 

in  will,  when  deemed  performed 

SVBSEQUKNT : 

right  of  re-entry  for  breaoh  of,  traneferable 

property  to  be  reoonveyed  on  non-performanoe  oL, 

in  will,  what ....••.... 

in  obligations,  what. 

COHCURRBHT : 

in  obligation!,  what.. 

what  may  depend  on  performance  of. 

CONDITIONAL : 

lee  abolished 

delirery  cannot  be  made.. 

will,  when  may  be  denied  probate 

derise  or  beqnest,  what..... 

devise  or  bequest,  when  Tests.^ • 

obligation 

obligation,  prerequisites  to  enforeing 

obligation,  performanoe  of,  when  excused 

obligation,  liability  of  guarantor  on.. 

obligation,  involving  forfeiture,  how  construed. 

offer  of  performance,  when  valid 

See  CoHomoRS. 

CONDONATION : 

desertion  cured  by  soliciting....... 

refusal  of,  is  desertion  by  the  party  refusing 

divorce  must  be  denied  on  showing... 

requisites  of.... 

evidence  of.. 

when  operates  to  bar  divorce..... 

when  made  void 

how  revoked- 

bar  to  recriminatory  defence,  when.- 

presumption  of,  in  certain  case 

absence  of,  to  be  affirmatively  stated  in  complaint. 

CONFIDBNGB : 

unfair  use  of,  is  undue  influence , 

See  Tbdbt. 

CONFINEMENT : 

unlawful  or  fraudulent,  avoids  contract 

master  of  ship  may  subject  seamen  to 

master  of  ship  may  subject  passengei*  to 

See  DuRBSB. 

CONFUSION  OF  GOODS: 

ownership  of  things  formed  by 

ib 

ib 

CONNIVANCE : 

defined • 

divorce  must  be  denied  on  showing. 

how  manifested 

presumption  of,  in  certain  case 

absence  of,  to  be  affirmatively  stated  in  complaint 
contract  obtained  through,  voidable. 
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29 
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SO 
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CONSBNT : 

of  parties  necessary  to  marriage 

alone  does  not  constitate  marriage 

who  are  capable  of  giving,  to  marriage 

to  mjirriage,  how  manifested  and  proved^ 

separation  by,  nut  desertion 

to  separation,  a  revocable  act. 

corrupt 

corrupt,  how  manifested. 

mutual,  sufficient  consideration  fur  agreement  to  separate 

written,  of  mother,  necessary  to  transfer  custody  of  child 

of  wife,  necessary  for  married  man  to  adopt  child 

of  child's  parents  necessary,  to  adopt  child 

of  child,  when  necessary  for  its  adoption 

for  apprenticeship  of  child.. • 

ib.. 

to  execution  of  power,  who  must  give 

to  execution  of  power,  how  given.. 

to  execution  of  power  by  wife,  husband  need  not  give 

of  landlord  necessary  to  attornment  to  stranger  by  tenant..... 
of  party  entitled  to  benefit  necessary  to  transfer  of  burden..... 

contract  may  be  rescinded  by  mutual • 

thing  obtained  without,  of  owner,  to  be  restored 

of  depositor  necessary  to  use  of  deposit  by  depositary 

to  contract,  essentials  of. 

to  contract,  when  not  tne,  not  void  but  voidiU>le 

to  contract,  apparent,  when  not  ^e 

to  contract,  when  deemed  to  be  obtained  through  fraud. 

to  contract,  duress  in  obtaining,  defined... 

to  contract,  menace  in  obtaining,  defined 

to  contract,  fraud  in  obtaining,  defined 

to  contract,  actual  fraud  in  obtaining,  defined 

to  contract,  constructive  fraud  in  obtaining,  defined 

to  contract,  mistake  in  obtaining,  defined 

ib 

ib 

ib 

to  contract,  undue  influence  in  obtaining,  defined 

to  eontract,  when  deemed  mutual.. 

to  contract,  when  deemed  communicated 

ib 

to  contract,  when  deemed  complete... 

of  proposal  to  contract,  when  deemed  acceptance 

of  principal  necessary  to  release  of  factor.... 

voluntary  interference  with  property  without.. 

of  beneficiary  necessary  to  allow  trustee  to  hold  adverse  inter- 
est  , 

mutual,  necessary  to  create  trust 

not  necessary  to  rescission  of  ratification , 

of  all,  necessary  to  creation  of  partnership 

unanimous,  necessary  to  admission  of  new  partner 

not  necessary  to  create  guaranty. 

CONSIDERATION: 

mutual  consent  to  separation  sufllcient.. • 

effect  of  transfer  where  paid  by  third  party.... 

not  necessary  to  validity  of  voluntary  transfer. 

written  instrument  prima  facie  imports... 

ib 

on  whom  falls  the  burden  of  proof  to  show  want  of  sufficient.. 

presumed,  in  novation... 

old  obligation  extinguished  by  new 

good,  defined 

how  far  moral  obligation  is  good 
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CONSIDERATION  :     ( Continued,) 

mast  be  lawful ..- 

effect  of  illegalitj  of. , 

may  be  executed  or  executory 

executory,  need  not  be  specified 

executory,  how  ascertained 

effect  of  impossibility  of  ascertaining y 

ib ...„ , 

contract  may  be  altered  without  new 

failure  of,  when  ground  for  rescission 

not  necessary  to  create  arency • , 

necessary  to  guaranty,  when , 

need  not  be  expressed  in  written  guaranty 

presumption  of,  in  negotiable  instruments 

effect  of  want  of,  in  negotiable  instruments 

CONSIONBE : 

defined ^ , 

carrier  must  obey,  when 

freight  to  be  delivered  to 

ib 

notice  of  arrival  of  freight  to  be  given  to 

when  cannot  be  found,  freight  may  be  stored 

when  refuses  to  accept,  freight  may  be  stored 

liable  for  freightage,  when 

effect  of  acceptance  of  part  performance  by 

assent  of,  to  special  contract,  how  proved 

consignor  may  stop  goods  in  transit  on  insolvency  of. , 

what  is  insolvency  of 

CONSIGNOR  ; 

defined , 

when  carrier  must  obey , 

freight  not  to  be  stored  on  deck  without  consent  of. 

presumed  to  be  liable  for  freightage , 

assent  of,  to  modification  of  carrier's  obligation,  how  proved 
when  may  stop  goods  in  transit 

CONSISTENCY : 

grant  to  be  interpreted  so  as  to  give 

See  Intebprktation. 

CONSTITUTION; 

defined 

CONSTRUCTION: 

of  certain  remainders •.,. 

of  certain  powers 

of  certain  leasing  powers • 

of  Code  Covenants 

of  devise  of  land  by  will ••• 

of  the  Code 

See  Interpretatioit. 

CONSTRUCTIVE: 

delivery  of  grant • 

ib 4 

total  loss  under  marine  insurance 

fraud,  defined ^. 

notice,  defined 

CONSUL : 

of  the  United  States  may  take  acknowledgment 
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1100 
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CONTEMPORANEOUS : 

exposition  is  the  best 

CONTEMPT: 

officers  authoriied  to  take  acknowledgments  may  punish  for... 

CONTINGENT  INTEREST : , 

defined 

not  void  because  improbable 

CONTINGENT  REMAINDER: 

on  prior  remainder 

bow  created 

on  a  term  of  years 

CONTINUANCE : 

of  existence  of  corporations,  how  effected  under  the  Code 

lb 

ib 

CONTINUING  GUARANTY: 

defined 

when  may  be  revoked 

letter  of  credit  deemed,  when 

CONTRACT : 

defined 

rights  of  persons,  obnsidered  minors  under  law  of  other  State, 

not  impaired  concerning 

minor  may  make,  subject  to  bis  power  of  disaffirmance 

of  minor,  when  and  how  disaffirmed 

minor  or  insane  person  cannot  disaffirm,  for  necessaries 

when  person  of  unsound  mind  may  make 

when  person  of  unsound  mind  cannot  make 

person  entirely  without  understanding  cannot  make.. 

marriage  a  personal  relation  arising  out  of  civil 

husband  and  wife  may  make 

husband  and  wife  cannot  alter  their  legal  relations  by,  except 

marriage  settlement,  how  executed 

marriage  settlement  must  be  acknowledged  and  recorded 

effect  of  recording  or  non-recording  of  marriage  settlement.... 

minor  may  make  marriage  settlement 

of  apprenticeship  of  alien  minor...... 

executed,  voluntary  transfer  is 

executed,  defined 

executory,  defined 

executory,  grant  on  condition  precedent  is 

executory,  a  real  instrument,  when 

executory,  witness  not  necessary  to  its  validity,  when 

executory,  of  marriage  must  be  in  writing 

executory,  authority  to  agent  to  execute  must  be  in  writing... 

executory,  form  of  execution  of. 

lien  may  be  created  by 

non-negotiable  written,  transferable 

novation  a 

for  benefit  of  third  person  may  be  enforced  by  him,  when.... 

with  seamen,  restrictions  on 

what,  not  allowed  in  negotiable  instrument 

essential  elements  of. p 

when  presumed  to  be  joint  and  several 

ib 

for  forfeiture  of  property  subject  to  a  lien,,  void 

in  restraint  of  right  of  redemption  from  lien,  void 
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CONTRACT:     (Continued.) 
Partiet  to  : 

who  may  be 

when  minors,  etc.,  maybe 

mast  be  capable  of  identification 

Consent  to  : 

oBsential  elements  of. 

when  not  free,  not  void  but  voidable 

apparent,  when  not  free 

when  deemed  to  be  obtained  through  fraud 

duress  in  obtaining,  defined 

menace  in  obtaining,  defined 

fraud  in  obtaining,  defined 

actual  fraud  in  obtaining,  defined 

constructive  fraud  in  obtaining,  defined 

undue  infiuence  in  obtaining,  defined 

mistake  in  obtaining,  defined 

mistake  of  fact  in  obtaining,  defined 

mistake  of  law  in  obtaining,  defined 

mistake  of  foreign  law  in  obtaining,  defined. 

when  deemed  mutual 

when  deemed  communicated 

ib 

when  deemed  complete 

proposal  of,  when  deemed  accepted 

acceptance  of  proposal  must  be  absolute 

revocation  of  proposal 

revocation,  how  made 

voidable,  may  be  ratified 

may  be  rescinded 

acceptance  of  benefit,  when  deemed 

Object  of: 

defined 

must  be  lawful,  possible  and  ascertainable 

when  deemed  possible 

when  illegality  of,  renders  contract  wholly  void, 

when  illegality  of,  renders  contract  partly  void... 
Connderation  : 

good,  defined 

how  far  moral  obligation  is  good ., 

must  be  lawful , 

effect  of  illegality  of. 

may  bo  executed  or  executory 

executory  need  not  be  specified 

executory,  how  ascertained 

effect  of  impossibility  of  ascertaining 

ib 

contract  may  be  altered  without  new 

Creation  of: 

by  express  words 

by  implication 

orally . 

by  writing.. , 

ib 

by  writing,  supersedes  oral  negotiations 

by  writing,  when  takes  effect , 

by  writing,  delivery  necessary  to , 

provisions  abolishing, private  sqals  apply  to 

Interpretation  of: 

to  be  uniform 

to  effectuate  mutual  intention 

to  ascertain  intention 

to  be  governed  by  language  used 

to  be  governed  by  written  words 
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CONTRACT :     ( Continued.) 

exception  incases  of  fraud 

entire  contract  to  be  considered  in 

several  contracts  to  be  taken  together  in 

to  be  favorable  to  its  validity 

kcoording  to  ordinary  sense  of  words 

technical  words  in 

what  law  governs 

by  surrounding  circumstances 

subject  matter  to  be  considered  in 

to  be  restrained  by  its  object. 

uncertainty  in  to  be  construed  against,  when 

ib 

general  intent  to  prevail  in 

original  and  written  parts  in»  to  prevail.. 

repugnances  in 

inconsistent  words  to  be  rejected  in 

what  stipulations  implied  in 

incidents  to  contract  implied  in 

in  respect  to  time  of  performance 

time,  when  deemed  essential  in 

Unlawful : 

defined 

certain  contracts  declared 

imposing  penalties..... 

fixing  damages « 

exception 

restraining  legal  proceedings 

restraining  trade,  when 

restraining  trade,  when  not 

ib 

restraining  marriage 

Extinction  of : 

in  general 

by  rescission 

by  rescission,  in  what  cases 

by  rescission,  how  effected 

certain  stipulations  do  not  prevent  rescission 

by  alteration. 

by  cancellation  and  destruction 

by  unauthorized  alteration.. 

CONTRIBUTION : 

joint  debtor  may  require,  when 

release  of  joint  debtors  does  not  afibct  rights  of  others  to 

to  general  average  loss 

between  insurers,  in  case  of  double  insurance 

between  insurers,  in  case  of  over  insurance 

in  case  of  loss  under  marine  insurance 

between  co-sureties 

CONTROLLER : 

oorporationB  to  transmit  selection  of  right  of  way  to 

CONTROVERSY : 

between  ship  owners,  how  settled 

CONVERSION : 

directed  by  will,  when  takes  effect 

extinction  of  lien  by 

of  personal  property,  damages  for  wrongful 

ib 

CONVEYANCE : 

minor  may  make,  subject  to  his  power  of  disaffirmance... 


1640 

324 

1641 

324 

1642 

324 

1643 

325 

1644 

325 

1645 

325 

1646 

325 

1647 

325 

1647 

325 

]648 

325 

1649 

325 

1654 

326 

1650 

325 

1651 

326 

1652 

32« 

1653 

32« 

1655 

32« 

1656 

326 

1657 

327 

1658 

327 

1667 

328 

1668 

328 

1669 

328 

1670 

328 

1671 

328 

1672 

323 

1673 

329 

1674 

329 

1675 

329 

1676 

330 

1682 

380 

1688 

831 

1689 

331 

1691 

331 

1690 

331 

1697 

332 

1699 

332 

1700 

333 

1429 

290 

1M3 

307 

2152 

393 

2642 

469 

2621 

457 

2745 

473 

2848 

488 

371 

87 

964 

201 

1338 

272 

2910 

496 

3336 

565 

3338 

565 

28 


VSYANGB:     (Canlinued.) 


uting  povBT  doemed  ■. 

sffeot  of,  by  murled  noman 

mitda  berelofore,  goniraed  by  then  filiating  lawi... 
Sea  ObaRt  ;  TaiturtB. 


indentares  of  apprenticeship,  where  to  ba  depoa 
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cerlain,  to  stata  whut  additionai  facta  in  artielea ... 

prerequisites  ta  filioK  arti<^Ies  of  iucorpuration  of  cerlnin.... 
for  praflt,  prerequiailei  to  SLiog  articles  gf  lucorporatioD.... 
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artielea  of  inoorporuilon  of,  wbete  to  be  filed  and  cerlifica 
thereon 
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CORPORATIONS:     {Continued.) 

publication  of  delinquent  notice 

sale  of  stock  to  pay 

not  to  bo  invalidated 

action  to  recover  stock  sold  for  delinquent 

By-law$ : 

adoption  of,  when,  how  and  by  whom  made 

to  be  adopted  at  first  meeting 

to  be  recorded 

how  amended 

may  be  made  for  certain  pnrpoees 

must  provide  for  annual  election  of  Directors 

Debt9 : 

not  to  be  created  beyond  actual  subscribed  stock , 

ib 

when  officer  becomes  liable  for 

ib 

liability  of  stockholder  for • 

ib , 

Direetort : 

election  of,  after  incorporation 

how  many,  and  qualifications  of 

powers  of. 

election  of,  how,  when  and  by  whom 

7  organization  of  Board  of. 

may  postpone  election,  when 

must  make  dividends,  how 

liability  of,  in  certain  cases,  to  creditors 

ib 

vacancy  in  office  of,  how  filled «... 

may  levy  assessments 

ib 

''  on  dissolution,  to  be  trustees  for  creditors 

Dividendt : 

how  made  and  how  not  to  be  made 

'  on  shares  of  married  women,  how  paid 

Di»9olution : 

by  forfeiture  for  non-user 

when  land  reverts  to  State  on 

proceedings  for 

ib 

appointment  of  Receivers  upon . 

Directors  to  be  trustees  for  creditors  upon 

powers  of  such  trustees 

Elections : 

of  first  Directors '. 

of  subsequent  Directors 

to  fill  vacancies 

majority  of  stock  to  be  represented  at 

who  may  vote  at 

complaints  and  quo  warrantos,  etc.,  regarding 

[  may  be  postponed 

Examination  of: 

how  and  by  whom  made , 

made  by  Legislature 

Meetingt : 

when  first  to  be  called 

time,  manner  and  place  of,  to  be  specified  in  by-laws 

officers  to  be  removed  only  at  general 

by-laws  only  to  be  amended  at  special 

Justice  of  Peace  may  order 

who  may  vote  at 

by  consent  to  be  valid „ , 

msgority  must  be  present  at 
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CORPORATIONS:     (Continued.) 

ptoceedings  at,  to  be  binding.. 

for  extension  and  continuation  of  corporate  existence 

ib 

Name: 

error  in,  in  •articles  of  incorporation,  not  to  invalidate  instru- 
ment  

to  be  stated  in  articles  of  incorporation 

Offieere  : 

bj-laws  to  regulate  compensation  and  duties  of. 

Directors  to  elect  President,  Treasurer  and  Secretary 

proceedings  for  removal  of. 

liability  of,  making  false  certificate,  etc 

married  women  may  become 

oath  of,  on  filing  articles  of  incorporation. 

election  to  fill  vacancies.... 

OrgnnxMation : 

dissolution  for  the  want  of. 

within  what  time  to  be  effected 

Povoere : 

defined  and  prescribed 

limitation  of. 

banliing  expressly  prohibited :.... 

who  may  exercise 

when  forfeited  for  non-user 

to  increase  or  diminish  capital  stock 

not  to  be  affected  by  sale  of  franchise... 

Recorde  : 

how  kept  and  what  to  contain 

"stock  and  transfer"  book 

Stock  : 

amount  to  be  subscribed  before  incorporating 

oath  of  officer  to  subscription  of. 

majority  of  subscribed,  necessary  to  adoption  of  by-laws 

majority  of  subscribed,  necessary  to  election  of  Directors 

ib 

two-thirds  of  subscribed,  necessary  to  amend  by-laws 

two-thirds  of  subscribed,  necessary  to  removal  of  officers 

majority  of  subscribed,  constitutes  quorum 

dividends  not  to  be  ma4e  from  capital 

debts  not  to  be  incurred  beyond  subscribed 

ib 

capital  must  not  be  increased  or  diminished  except 

ib 

on  dissolution,  may  be  divided 

who  may  enforce  subscription 

certificates  of,  how  issued 

transfer  of  shares  of 

transfer  of  shares  of,  held  by  married  women 

transfer  of  shares  of,  of  non-residents 

hypothecated  shares  of,  how  voted 

ib 

sale  of  delinquent 

when  acquires  jurisdiction  over  certain 

may  buy  its  own,  when 

disposition  of,  where  corporation  is  purchaser 

when  corporation  may  purchase  delinquent. 

ib 

disposition  of  delinquent,  purchased  by  corporation 

ib 

action  for  recovery  of,  sold  for  delinquent  assessments 

liability  of  stockholders  on 

defined. ..,* , 

Sloekkoldere : 
entitled  to  how  many  votes 
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CORPORATIONS :     (Continued.) 

notice  to  be  given  to,  of  meetings 

who  has  hypothecated  stock,  when  may  vote 

ib 

liability  of,  for  debts  of  corporation 

ib 

defined 

Agricultural  Fair  : 

may  be  formed 

may  acqnire  and  hold  bow  mnch  real  estate... 

shall  not  contract  debts  in  excess  of  amount  on  hand... 

not  for  profit 

may  fix  fee,  etc.,  for  membership 

Art: 

may  be  formed 

married  women  may  become  corporators,  etc.,  of 

BEaEVOLEST: 

may  be  formed > 

married  women  may  become  corporators,  etc.,  of. 

Boards  op  Trade  : 

may  be  formed < 

Brid'gr,  Ferrt,  Wharf,  Chute  amd  Pier  : 

may  be  folrmed 

to  obtain  license  from  Board  of  Supervisors...... 

annual  report  of 

damages  for  failing  to  report. m 

Building  :    See  Land  and  Building. 
Canal:    See  Water  axd  Canal. 
Cemetery : 

may  be  formed t :.... 

how  much  land  may  be  held,  and  how  disposed  of. 

who  are  members  eligible  to  vote  and  hold  office 

may  hold  what  amount  of  personal  property 

such,  how  disposed  of. 

may  issue  bonds  to  pay  for  grounds.. 

proceeds,  how  disposed  of 

may  take  and  hold  property  or  use  income  thereof,  how 

interments  in  lot  and  effect  thereof... 

transfer  of  right  only  made,  how 

lot  owners  previous  to  purchase  to  be  members 

Chambers  op  Commerce  : 

may  be  formed 

Commercial  : 

may  be  formed 

Dock  :    See  Bridge,  etc. 
Educational  : 

may  be  formed 

married  women  may  become  corporators,  etc.,  of. 

Ferry:     See  Bridge,  Ferry,  etc. 
Gas  : 

may  be  formed 

to  obtain  privilege  from  city  or  town 

to  uee  what  meters ■ 

to  supply  gas  on  written  application 

damages  for  refusal 

when  may  refuse  to  supply 

pipes  of,  how  laid 

agent  of,  may  inspect  meters 

when  persons  neglect  to  pay,  gas  may  be  shut  off. 

Homestead  : 

may  be  formed 

time  of  corporate  existence ...., 

by-laws  to  specify,  what 

by-laws  to  be  furnished  to  members  on  demand 
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CORPORATIONS  :     ( Continued. ) 

*  advertisemeDt  and  sale  of  delinqnent  and  forfeited  shares...... 

may  borrow  and  loan  funds,  and  for  what  time 

minors  and  married  women  may  hold  stock 

limitation  of  speoulation  in  lands 

forfeiture  for  speculation  beyond  certain  extent 

when  its  corporate  existence  terminates 

payment  of  premiums 

annual  report 

HoTSL : 

may  be  formed 

Imubanci  : 

corporation  maybe  formed  for 

articles  of  incorporation  to  be  submitted  to  Insurance  Com- 
missioner  

to  comply  with  requirements  of  Title  on  Inturance  Commit- 
Mxoner • ••••• 

subscription  to  capital  stock 

purchase  and  conyeyanoe  of  real  estate 

policies,  how  issued  and  by  whom  signed 

dividends,  of  what,  and  when  declared 

Directors  liable  for  loss  on,  in  certain  cases 

Firt  and  Marine  : 

capital  stock.... 

payment  of  subscriptit^ 

certificate  of,  of  paid  up  capital  stock  to  be  filed 

property  which  may  be  insured 

funds  may  be  invested,  how 

rate  of  risk 

amounts  to  be  reserved  before  making  dividends 

ib 

JftUnal  Li/et  Health  and  Accident : 

capital  stock 

guarantee  fuod 

of  what  guarantee  fund  shall  consist 

what  it  constitutes 

deficiency  in  capital  stock • 

declaration  of  fixed  capital  to  be  filed 

guarantee  notes  and  interest,  how  disposed  of. 

insured  to  be  entitled  to  vote 

may  invest  in  what  securities 

number  of  Directors  may  be  altered,  how 

limitation  to  the  holding  of  stock 

premiums,  how  payable 

tu  furnidh  Insurance  Commibsioner  certain  facts..... 

no  stamp  required  on  contract  of  accident  insurance 

Land  and  Building: 

may  be  formed 

how  organized • • 

may  borrow  money 

powers  and  object  of. 

may  insure  the  lives  of  members  and  debtors 

may  own  what  real  estate 

by-laws  may  provide,  what 

annual  report 

liability  of  shareholders  for  debts 

consolidation  and  transfer  of  business 

minors  and  married  women  may  hold  stock 

Laundry  : 

may  be  formed 

Library  : 

may  be  formed 
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CORPORATIONS  :     ( Continued.) 

LiTKRARY  : 

may  be  formed.^ 

married  women  maj  become  oorporators,  etc.,  of 

Marufacturino  : 

may  be  formed 

Mechahics'  Institute  : 

may  be  formed 

Mercantile  : 

may  be  formed 

Mining  : 

may  be  formed 

remoral  of  principal  office  provided  for 

Directors  to  file  certificate  of  wbat,  where 

transfer  agencies 

stock  issued  at  transfer  agencies 

Pier:    See  Bridge,  Ferry,  etc. 
Printing  : 

may  be  formed 

Railroad  : 

may  be  formed 

articles  of  incorporation  must  state  what,  in  addition.^ 

prerequisites  to  filing  articles  of  incorporation 

Directors  to  be  elected,  when 

assessment  of  stock,  how  made  and  oollected.t 

additional  proYision  in  assessment  and  transfer  of  stock 

may  borrow  money  and  issue  bonds 

to  provide  sinking  ftind  to  pay  bonds 

capital  stock  to  be  fixed 

certificate  of  payment  of  fixed  capital  stock. 

enumeration  of  powers 

map  and  profile  to  be  filed 

may  change  line  of 

forfeiture  of  franchise 

crossings  and  intersections 

condemnation 

not  to  use  public  streets,  etc.,  except 

not  to  charge  fare  to  and  from  points  in  a  city 

when  crossing  highways,  etc.,  how  acquires  right  of  way , 

may  consolidate 

proceedings  to  consolidate. , 

check  to  be  affixed  to  all  baggage 

damage  for  refusing  so  to  do 

annual  report  to  be  verified 

form  of  report 

duties  of. 

to  pay  damages  for  refusing  transportation 

to  furnish  accommodations  fox  passengers 

to  post  regulations 

not  responsible  for  injuries  incurred  by  violating  rules < 

to  pay  damages 

not  liable  in  certain  cases 

may  recover  damages,  when 

regulations  of  trains 

penalty  for  violating  such 

conductor  may  eject  passengers,  when 

officers  to  wear  badge 

rates  of  charges 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months. 

character  of  iron  to  be  used 

Street  : 

may  bo  formed 

articles  of  incorporation  to  state  what  addditional  facts 

prerequisites  to  filing  articles  of  incorporation 
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CORPORATIONS :     ( Continued.) 

authority  to  lay  traok,  how  obtained 

restrictioDs  as  regards  graating  right  of  way» 

cities  and  towns  may  make  roles  to  goyem 

penalty  for  overcharging 

to  provide  and  furnish  passenger  tickets- 

penalty 

trial,  proof  and  limitation 

city  or  town  to  reserve  certain  rights 

license  to  be  paid 

track  for  grading  purposes •• 

general  provisions  applicable 

Rklioious,  Social  and  Bbnbyolbnt: 

may  be  formed 

married  women  may  become  corporators,  etc.,  of 

how  formed 

articles  of  incorporation  to  state  additional  facts 

may  hold  what  amount  of  property 

Masons,  Odd  Fellows  and  Pioneers  may  hold,  how  much..... 

annual  report 

when  forfeits  franchise  and  lands 

may,  by  order  of  Court,  sell  or  mortgage  property 

proceedings  thereon 

may  prove  error  what,  in  by-laws 

members  admitted  after  incorporation , 

membership  not  transferable 

Road  : 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts..... 

prerequisites  to  filing  articles  of  incorporation 

Savings  and  Loan  : 

may  be  formed 

may  loan  money,  on  what  terms 

capital  stock  and  rights  and  privileges  thereof. 

dividends  to  be  ftt>m  surplus 

to  contract  no  liability  except  for  deposits 

property  which  may  be  owned  by,  and  disposal  of  such 

restrictions  on  purchasers 

married  women  and  minors  may  own  stock  in 

may  issue  transferable  certificates  of  deposit 

special  certificates 

to  provide  reserve  fund  for  payment  of  losses 

prohibition  on  officer  of,  and  what  vacates  his  office 

Social:     See  Religious,  Social  and  Bbnbyolbnt. 
Staob : 

may  be  formed '. 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation 

Stock  Raising: 

may  be  formed 

Stbbbt  Railroads  :    See  Railroads. 
Tblbgraph : 

may  be  formed... 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation 

right  of  way  along  water,  roads  and  highways 

liability  for  injuring  telegraph  property 

liability  for  malicious  injury  to  property 

conditions  on  which  damages  to  sub-aqueous  cable  may  be 
recovered 

duty  to  send  dispatch 

may  dispose  of  certain  rights 

rates  of  charges  to  be  fixed  and  published. 

Thbatrb : 

may  be  formed 
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CORPORATIONS  :     {Continued.) 
Wagon  Road  ; 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts. 

prerequisites  to  filing  articles  of  incorporation 

three  Commissioners  to  act  with  suryeyors^ 

survey  and  map  to  be  filed  and  approved  by  Supervisors., 

tolls,  etc.,  to  be  collected 

penalty  for  taking  unlawful  tolls 

no  toll  to  be  charged  on  public  highways 

rates  of  toll  to  be  posted  over  gate 

toll-gatherer  may  detain  person  until  toil  paid..... 

toll-gatherer  not  to  detain  person  unnecessarily 

penalty  for  avoiding  tolls 

penalty  for  trespass  on  property  of 

when  capital  is  repaid,  tolls  to  be  reduced... 

may  mortgage  and  hypothecate  property 

Water  and  Canal  : 

may  be  formed 

articles  of  incorporation  to  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation.... 

may  obtain  contract  to  supply  city  or  town 

duties  of. 

rates  to  be  fixed  by  Commissioners 

right  of  way 

to  build  and  keep  bridges  in  repair 

Wharf  :    See  Bridge,  Ferry,  etc. 

CORPORATORS; 

married  women  may  be,  in  certain  corporations 

number  and  qualifications  of... 

ib 


COSTS 


of  transportation  of  personal  property  sold,  to  place  of  delivery 

depositor  must  indemnify  depositary  for  certain 

borrower  to  bear  certain 

hirer  to  bear  certain 

voluntary  depositary  may  deduct  for  certain 

trustee  entitled  to  repayment  for  certain 

partner  to  be  indemnified  for  certain.... 

insurer  liable  for  certain 

ib 

indemnity  against 


CO-PARTNERS  :    See  Partner  ;  Partnership. 

CO-SURETIES  : 

contribution  between 


entitled  to  benefit  of  each  other's  securities. 
See  Surety. 


CO-TENANTS  i    See  Tenant. 

COTERMINOUS  OWNERS: 

rights  of,  to  lateral  and  subjacent  support. 

rights  of,  to  line  trees 

mutual  obligations  of ; , 

CO-TRUSTBBS : 

how  far  responsible  for  each  other's  acts..., 

must  act  in  unison 

See  Trustee. 
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COUNTY : 

property  of,  how  acquired  by  corporations 

in  what,  personal  mortgage  must  be  recorded 

mortgaged  property  in  transit  deemed  located  in  what 

in  what,  mortgage  of  common  carrier's  property  must  be 
recorded 

COUNTY  CLERK  :    See  Clerk. 

COUNTY  JUDGE : 

proceedings  before,  for  adoption  of  child 

daty  of,  in  such  case 

duty  of,  on  examination  of  insane  person 

duty  of,  when  execution  issues  against  homestead 

homestead  claimant  may  enforce,  to  perform  his  duties 

duty  of,  on  homestead  petition 

duty  of,  on  return  of  appraisers 

bond  of  assignee  for  benefit  of  creditors  to  be  approved  by 

may  require  assignee  to  account,  when 

See  JuDOB  ;  District  Judgb  ;  Court. 

COUNTY  RECORDER:    See  ReOordbr. 


COURT 


rule  of  decision  in 

to  whom  must  award  custody  of  child  of  annulled  marriage... 
where  divorce  denied,  may  grant  relief  for  wife 

ib 

may  award  custody  of  child 

may  allow  wife  alimony,  when 

may  require  security  for  alimony 

shall  resort  to  what  property  in  providing  for  wife 

when  may  withhold  allowance 

to  make  order  for  division  of  property  on  divorce 

to  determine  legitimacy  of  child,  when 

may  direct  allowance  for  support  of  child 

may  award  exclusive  control  of  child  to  either  parent,  on 

proper  showing 

may  award  custody  of  child  to  wife,  in  case  of  separation 

appointment  of  guardian  by 

ib 


Jurisdiction  of,  appointing  guardian * 

to  be  guided  by  what  rules,  in  appointing  guardian ...< 

guardian  under  direction  of. 

when  to  execute  power 

ib 

to  settle  controversy  between  ship  owners 

attornment  of  tenant  to  stranger  by  judgment  of,  valid 

may  provide  for  acknowledgment  for  record  of  instruments 

evidencing  judgment  title 

when  trustor 

how,  may  allow  satisfaction  of  trustee's  adverse  trust 

discretionary  power  of  trustee  controlled  by 

may  reduce  rate  of  interest  on  bottomry,  when 

ib 


COVENANTS : 

accompanying  transfer,  effect  of.... 
none  implied  in  any  grant,  except. 

kinds  of. 

effect  of  accepting  grant  without.... 

liability  on  other  than  Code 

when,  run  with  the  land 

what,  run  with  the  land 
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COVENANTS:     {Continued,) 

what,  run  with  the  land 

ib 

what,  ran  with  the  land,  when  assigns  are  named- 

who  are  bound  by 

who  are  not  bound  by. 

apportionment  of. 

for  quiet  possession  implied  in  hiring  of  property 

ib 

authority  to  agent  to  sell  and  convey  includes. 

Code: 

are  personal 

construction  of 

liability  on  other  than 

damages  for  breach  of. 

General : 

what  are 

form  of  grant  with 

ib 

of  ownership 

of  ownership,  defined 

of  ownership,  personal 

of  ownership,  damages  for  breach  of. 

ib 

against  all  encumbrances 

against  all  encumbrances,  defined 

against  all  encumbrances,  personal 

against  all  encumbrances,  damages  for  breach  of 

ib 

Special : 

what  are. ^ 

form  of  grant  with. 

ib 

against  prior  grants  by  grantor 

against  prior  grants  by  the  grantor,  defined .' 

against  prior  grants  by  the  grantor,  personal 

against  prior  grants  by  the  grantor,  damages  for  breach  of«... 

ib 

against  encambrances  by  grantor 

against  encumbrances  by  grantor,  defined 

against  encumbrances  by  grantor,  personal 

against  encumbrances  by  grantor,  damages  for  breach  of....... 

ib 

CoMKOK  Law  : 

liabilities  on,  depend  on  what 

what,  required  by  executory  contract  of  sale 

run  with  the  land 

damages  for  breach  of •• 

CREATION : 

of  interest,  time  of. - 

of  remainders,  future  and  contingent^  of  estates 

of  powers 

of  lien 

of  real  mortgage 

of  contract 

of  agency 

of  trust 


CREDIT : 


tales  on,  by  factor 

to  agent  exonerates  principal,  when 

agent  accepting  personal,  liable  as  principal... 
auctioneer  not  to  give,  except  when  usuaL^..*. 
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CREDIT:     (Continued.) 

factor  may  give,  except  when  nnnmial 

of  shipowner,  master  may  borrow  on 

ship's  manager  cannot  borrow  on 

See  Creditor. 

CREDITOR : 

defined 

trusts  resulting  in  favor  of. 

trusts  for  benefit  of,  may  be  created 

trust  fund,  how  f&r  liable  to 

trust,  when  absolute  in  favor  of  subsequent 

power,  when  alien  against 

power  creates  a  fee  in  favor  of 

power  reserved,  continues  ownership  in  favor  of 

power,  special  and  beneficial,  liable  to 

gift  in  view  of  death  tq  be  treated  as  legacy,  as  regards 

appraisement  of  homestead  on  affidavit  of  judgment 

when  to  pay  expenses  of  appraisement  of  homestead 

competent  witness  to  will 

acceptance  by,  necessary  to  satisfaction 

performance  of  obligation  to  one  of  several  joint,  sufficient.... 

performance  in  manner  directed  by,  sufficient 

application  of  performance  by 

oifur  of  performance  must  be  made  to 

offer  of  performance  may  be  made  at  place  appointed  by 

offer  of  performance  must  bo  made  so  as  to  benefit 

must  give  receipt  on  payment 

must  state  objections  to  offer 

title  to  thing  offered  passes  to,  when 

obligation  of,  as  to  thing  offered 

performance  excused  if  prevented  by 

effect  of  prevention,  etc.,  of  performance  by 

ib 

effect  of  refusal  by,  to  accept  performance 

acceptance  of  accord  by,  is  satisfaction 

acceptance  of  part  performance,  when  satisfaction 

novation  may  be  made  by  substituting  a  new  for  an  old,  how.. 

may  rescind  novation,  when 

release  by,  how  made 

release  by,  effect  of. 

when  sale  of  personal  property  void  against 

partner  cannot  make  assignment  of  partnership  property,  in 

trust  for  benefit  of. 

liability  of  partner  after  dissolution  to 

of  special  partnership,  special  partner  may  be 

special  partner  postponed  to  every  other 

special  partner,  when  liable  as  general  partner  to 

preference  given  to,  in  insolvency,  void 

guarantor  liable  to,  when 

guarantor  exonerated  by  certain  dealings  between  debtor  and 

guarantor  partially  exonerated  by  partial  payment  to 

guarantor  not  exonerated  by  voidable  promise  of. 

^  guarantor  not  exonerated  by  mere  delay  of 

guarantor  not  exonerated  by  discharge  of  debtor  without  act 

of. 

guarantor  with  indemnity,  when  not  exonerated 

surety  liable  only  as  such,  notwithstanding  recovery  of  jndg- 

*  ment  by 

surety  exonerated  by  injurious  act  or  omission  of 

surety  exonerated  by  refuel  of  creditor  to  sue,  when 

surety  may  enforce  remedies  of,  when 

surety  entitled  to  securities  held  by,  when 

entitled  to  benefit  of  surety's  securities 
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CREDITOR :     (Continued.) 

lien  Toid  against,  when 

mortgage  of  personal  property  not  filed  void  against 

mortgagOi  \fhen  ceases  to  be  valid  against. 

of  mortgngeor,  remedy  of. 

of  mortgagee,  remedy  of. 

contracts  of  debtor  valid  against,  when 

debtor  may  prefer,  when , 

ib 

must  resort  to  diflferent  funds,  in  what  order 

certain  transfers,  etc.,  of  debtor  void  against * 

ib 

can  avoid  act  of  debtor,  when. , 

transfer  without  value,  not  necessarily  void  against 

assignment  for  benefit  of. , 

assignment  void  against,  when , 

right  of,  to  priority,  not  impaired  by  assignment. 

may  require  assignee  to  account , 

See  AssiONMKNT ;  Debtor;  Encumbrakcer.' 

CROPS : 

right  of  tenant  for  years  or  at  will  to  harvest 

growing,  not  to  be  injured  by  miners , 

after  harvesting,  miners  may  wofk , 

growing,  subject  of  mortgage , 

CRUELTY: 

extreme,  ground  for  divorce , 

defined , 

in  case  husband  or  wife  leave  on  account  of,  who  commita 

desertion 

disposition  of  common  property  in  divorces  granted  for 

ground  for  annulling  indenture  of  apprenticeship 

CURRENT  MONEY : 

borrower  under  loan  of  money  must  repay  in 

CURTESY: 

estate  by,  abolished 

CUSTODY : 

of  minors 

of  persons  of  unsound  mind 

of  legitimate  child 

of  illegitimate  child 

of  child,  parent  may  relinquish 

of  minors,  when  wife  may  obtain 

parents  living  separate,  neither  have  superior  right  to,  of  child 

of  children  of  annulled  marriage 

of  children  of  divorced  marriage 

CUSTOMARY : 

defined 


r> 

DAMAGES : 

defined 

railroad  corporations  liable  for  certain 

when  owner  of  ship  cannot  sue  for,  for  injuries  arising  fVom 

collision 

wilful  trespasser  liable  for 

contract  fixing,  void ^ 

may  be  liquidated,  when 
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DAMAGES:     (Continued,) 

when  depositor  mast  indemnify  depositary  for  certain.. 

liabifity  of  depositary  for  certain 

liability  of  finder  of  lost  property  for 

liability  of  lender  to  borrower  for  certain 

indemnity  against. 

allowed  for  refusing  to  acknowledge  satisfaction  of  mortgage, 
allowed  on  dishonor  of  foreign  bill 

ib 

defined : 

may  cover  fntnre  loss,  wben .' 

interest  by  way  of. 

interesti  damages  bear,  when 

interest  allowed  for  breach  of  obligation  other  than  contract.. 

interest  allowed  for  fraud,  malice,  etc 

interest  agreed  upon  governs  rate  of. 

interest,  acceptance  of,  waives  principal 

exemplary,  when  allowed 

exemplary,  not  allowed,  against  minor,  lunatic,  etc 

for  oreaeh  of  contract. 

must  be  clearly  ascertainable.. 

for  payment  of  money 

for  breach  of  covenant  of  "seisin." 

for  breach  of  covenant  of  "warranty." 

for  breuch  of  covenant  of  "right  to  convey." 

for  breach  of  covenant  of  "quiet  enjoyment." 

for  breach  of  covenant  "against  encumbrances." 

for  breach  of  covenant  "  against  prior  grants  by  the  grantor," 

and  of  "  ownership." 

for  breach  of  agreement  to  convey  real  property 

for  breach  of  agreement  to  purchase  real  property 

for  breach  of  agreement  to  sell  personal  property 

ib^ 

for  breach  o'f  agreement  to  bay  personal  property 

for  breach  of  agreement  to  pay  for  personal  property 

for  breach  of  warranty  of  title  to  personal  property 

for  breach  of  warranty  of  quality  of  personal  property 

for  breach  of  carrier's  obligation  to  accept  freight,  etc 

for  breach  of  carrier's  obligation  to  deliver  freight,  etc 

for  breach  of  carrier's  obligation  to  deliver  messages 

for  breach  of  warranty  of  agent's  authority 

for  breach  of  promise  of  marriage 

for  wrongs  in  general 

for  wrongful  occupation  of  real  property 

for  holding  over  real  property 

for  conversion  of  personi^  property.... 

for  conversion  in  favor  of  lienor 

for  seduction 

for  injuries  to  animals 

for  tenant's  failure  to  quit  after  notice 

for  tenant  holding  over 

for  forcible  dispossession 

for  injuries  to  trees,  etc.f 

for  injuries  inflicted  in  duel 

ib.. 

value  of  property,  how  estimated  in  assessing  in  favor  of  seller 
value  of  property,  how  estimated  in  assessing  in  favor  of  buyer 

value  of  property,  peculiar,  wben  allowed  as 

value  of  thing  in  action,  how  estimated  in  assessing 

to  be  reasonable • 

nominal 

for  delay,  must  be  paid  on  redemption  from  lien 


1833 

353 

1836 

353 

1865 

357 

1893 

360 

2778 

477 

2951 

503 

3234 

546 

3237 

547 

3281 

554 

3283 

554 

3287 

555 

3287 

555 

3288 

555 

3288 

555 

3289 

555 

3290 

555 

3294 

556 

36 

10 

3300 

557 

3303 

558 

3304 

558 

3306 

558 

.3306 

658 

3306 

558 

3306 

558 

3306 

558 

3308 

559 

3316 

560 

3317 

561 

3318 

561 

3319 

561 

3321 

561 

3320 

561 

3322 

562 

3323 

562 

3325 

563 

3326 

563 

2209 

401 

3328 

563 

3329 

564 

3333 

564 

3334 

564 

3335 

564 

3336 

565 

3338 

565 

3339 

565 

3340 

565 

3344 

566 

3345 

566 

3346 

566 

3.347 

566 

3348 

566 

3349 

566 

3353 

567 

8354 

567 

3355 

567 

3356 

568 

3358 

568 

3360 

569 

^905 

495 

83 
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DAMAGB8 :     {Continued.) 

difficalty  of  ascertaining,  ground  for  specific  relief. 

ib.: 

inadequacy  of,  ground  for  Bpeeifio  relief. 

ib 


DATB: 


grant  preauxned  to  be  delivered  at  its 

of  negotiable  instrument  need  not  be  stated. 


DAUGHTER : 

protection  fyom  seduction  of., 


DATS  OF  GRACE : 
not  allowed. 


DEATH 


DEBT 


of  minor,  personal  representatives  may  disaffirm  contracts  on. 

dissolves  marriage m ~ 

of  joint  guardian,  effect  of. 

of  joint  grantee  of  power 

of  trustee  of  power,  effect  of. 

without  heirs,  etc.,  defined. 

gift  in  view  of,  defined 

gift,  when  presumed  to  be  in  view  of 

gift  in  view  of,  revocation  of. 

gift  in  view  of,  effect  of  will  upon 

gifl  in  view  of,  when  treated  as  a  legacy 

of  devisee  or  legatee  before  testator,  effect  of,  on  testamentary 

disposition 

ib 

of  devisee  before  testator  does  not  affect  interests  in  remainder 

distribution  of  common  property  on,  of  wife 

distribution  of  common  property  on,  of  husband 

of  heir  advanced  to,  before  that  of  devisor.. 

in  case  of,  of  seaman,  who  entitled  to  his  wages 

of  maker  of  instrument  bearing  nominal  date,  does  not  inval- 
idate it. 

notice  of  dishonor  given  in  ignorance  of,  of  indorser,  valid... 


corporations  not  to  create,  beyond  actual  subscribed  stock.. 

ib 

when  officer  of  corporation  becomes  liable  for 

ib 


liability  of  stockholder  for,  of  corporation 

ib 

earnings  of  wife  not  liable  for,  of  husband 

husband  not  liable  for  ante-nuptial,  of  wife 

separate  property  of  wife  not  liable  for,  of  husband.... 

separate  property  of  wife  liable  for  her  own 

included  in  word  "encumbrances" 

homestead  liable  for  certain ,, 

property  of  intestate,  how  disposed  of  in  payment  of., 
property  of  testator,  how  disposed  of  in  payment  of. .. 
legacies,  how  charged  with 

ib 


liability  of  beneficiaries  for  testator's , 

how  extinguished  by  offer  of  payment.. , 

accord  of  liquidated , 

agreement  to  answer  for,  of  another 

partner  may  require  partnership  property  to  be  applied 

payment  of. 

partner  acting  in  liquidation  may  collect,  compromise,  etc.. 
liability  of  contribution  of  special  partner  for.... 


to 


3380 
•3384 
3380 
3384 


1055 

3091 


48 


3181 


29 

90 

Kt 

900 
938 
1075 
1149 
1150 
1151 
1152 
1153 

1309 
1343 
1344 
1390 
1397 
1394 
2063 

8099 
8147 


327 

315 

316 

327 

322 

357 

174 

176 

177 

177 

1114 

1239 

1358 

1369 

1360 

1361 

1378 

1500 

1524 

1624 

2405 
2461 
2501 


571 
572 
571 
572 


218 
5M 


13 


539 


9 
24 
52 

191 
196 
221 
235 
235 
235 
235 
235 

268 

272 
273 
283 
283 
283 
383 

525 

534 


76 

72 

72 

76 

74 

83 

46 

46 

46 

46 

236 

353 

275 

r» 

275 
376 
278 
301 
364 
3» 

427 
434 
436 
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DKBT :     (ConHtnted,) 

special  partner  not  personally  liable  for  partnership,  when..... 

when  Coort  may  decree  payment  of,  before  maturity 

pledgee  cannot  sell  certain  pledged  cTidences  of 

DEBTOR: 

de6ned 

insolvent,  absconding,  etc.,  beneficial  trust  for  passes  to  as- 
signees  

performance  must  be  made  by  or  for 

performance  by  one  of  severiJ  Joint, 

efiect  of  directions  to,  as  to  performance,  by  creditors 

application  of  general  performance  by 

offer  of  performance  must  be  made  by  or  for •• 

rights  of,  upon  prevention  of  performance 

ib.. .-. 

ib 

may  require  receipt,  upon  payment 

novation  may  be  made  by  substituting  a  new  for  an  old  one, 
how 

release  of,  by  creditor,  how  made 

release  of,  by  creditor,  effect  of. 

joint,  release  of  several 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  of 

may  pay  or  secure  one  creditor  in  preference  to  another. 

certain  transfers,  etc.,  of,  void  against  creditors. 

when  creditor  can  avoid  act  of. , 

insolvent,  may  assign  for  benefit  of  creditors,  when 

insolvent,  defined 

insolvent,  what  preferences  may  be  given  by.. 

See  AssiGNKKirT. 

DBCBDENT: 

successors  of,  may  dispute  legitimacy  of  issue 

liability  of  person  acquiring  property  of.. 

See  Intkstatb  ;  Testatob. 

BECEIT: 

renders  contract  voidable 

an  essential  element  of  fraud 

when  actionable 

ib 

upon  the  public 

See  Concbalmbnt;  Misbeprbsbhtatiom;  Fraud. 

BECK : 

freight  not  to  be  stowed  on... 

things  stowed  on,  when  entitled  to  benefit  of  general  average 

BECLARATION : 

of  marriage,  how  made 

o^  trust,  effect  of  omitting  in  grant 

of  trust,  act  in  contravention  to,  void 

of  trust,  defined 

of  trust,  trustee  must  obey 

homestead,  what  to  contain 

homestead,  how  executed,  acknowledged  and  recorded 

BEEB: 

ownership  of  title 

included  in  term  "  grant "~ 

DEFAMATION: 

right  of  protection  from 

how  effected 
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2976 
3006 


3420 


439 
508 
512 


581 


895 

190 

1473 

296 

1474 

296 

1476 

296 

1479 

297 

1487 

299 

1512 

303 

1513 

303 

1514 

303 

1499 

301 

1531 

305 

1541 

307 

1542 

307 

1543 

307 

2999 

511 

3432 

581 

3431 

582 

3442 

583 

3449 

585 

3450 

585 

3453 

586 

196 

43 

1127 

232 

1567 

311 

1572 

312 

1709 

335 

1710 

335 

1711 

335 

2117 

388 

2154 

394 

75 

21 

869 

186 

870 

186 

2253 

407 

2288 

408 

1252 

256 

1254 

257 

994 

209 

1053 

218 

43 

U 

44 

11 
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DEFAULT : 

divorces  not  to  be  granted  by 

presumption  of  wilful,  in  case  of  certain  collision  of  vessels.. 

agreement  to  answer  for,  of  another  must  be  in  writing 

See  Negliobitcb. 

DEFEAT : 

of  future  interests,  what  operates  as 

ib 

what  does  not  operate  as 

ib 

DEFECT: 

in  execution  of  power,  remedies  of  purchaser 

in  certificate  of  acknowledgment  of  instrument,  action  to  rec- 
tify lies 

implied  warrant  of  manufacturer  against  latent 

depositor  must  indemnify  depositary  for  damages  arising  out 
of,  of  deposit 

lender  must  indemnify  borrower  for  damages  arising  out  of, 
of  thing  lent 

in  notice  of  loss  under  insurance,  how  waived 

DEFINITIONS  : 

Abandonment 

Acceptance  of  offer 

Acceptance  of  bill 

Accord 

Adult : 

Adultery 

Advancement.. 

Agency 

actual 

ostensible 

Agent 

special 

general 

Agreement  for  sale 

to  sell 

to  buy.. „, 

to  sell  and  buy 

Annuity 

Appurtenanoes 

Articles  of  incorporation 

Auction 

Authority,  actual 

ostensible 

Author  of  power 

Average,  general 

Bail .-. 

Beneficiary 

Bill  of  exchange 

inland 

foreign 

Bill  of  lading 

Bottomry 

Business  days .•...•••• 

Care,  slight... 

ordinary 

great 

Carrier,  marine 

inland 

common „ , 

Charter  party. , , 


132 
1624 


739 

740 
741 
742 


915 

1192 
1769 

1833 

18S3 
2tZi 


2718 
15S4 
S193 
1521 
19 
93 
1392 
2295 
2299 
2300 
2295 
2297 
2297 
1726 
1727 
1728 
1729 
1357 
661 
289 
1702 
2316 
2317 
880 
2148 
2780 
2^18 
3171 
3224 
3224 
2126 
3017 
3575 
3558 
3558 
3558 
2087 
2087 
2168 
1959 


Psf^ 


34 

20S 
821 


166 
166 
166 
166 


193 

245 

345 

153 

361 

459 


1 


316 

549 

314 

7 

25 
282 
413 
413 
41} 
413 
413 
413 
338 
338 
838 
338 
274 
IM 
84 
342 
415 
416 
188 
393 
478 
498 
537 
M4 
544 
399 
514 
605 
693 
693 
603 
385 
S8& 
395 
368 
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DEFINITIONS:    (ConHnned.) 

Chattel  Teal-^..! 

interest ■ < 

Cheek , 

Children^ 

CoftunoD 

Common  carrier •«..•• 

Common  law - • 

Community  property 

Concealments 

Condition  preoedent^.. • 

subseqoent. 

concarrent 

Conditional  devise  or  legacy '. 

obligation 

Condonation... 

Connivance 

Consent  to  marriage < 

Consideration,  good 

Consignee. 

Consignor... 

Constitution 

Contract.. 

express 

implied......  • t • 

Corporation J. 

pablic ; 

private L 

articles  of  incorporation 

Covenants,  Special  Code ssw ••• 

against  prior  grants }^ 

against  encambrances.. 

Covenants,  General  Code - 

of  ownership 

against  all  encumbrances 

Creditor.. 

ib.. 

Cruelty,  extreme 

Customary 

Damages - 

Debtor 

ib 

Deceit.. 

Declaration  of  trust. 

Deposit....* 

voluntary 

involuntary 

for  keeping. 

for  exchange ~ ^ 

gratuitous. 

tor  hire... 

Depositary.. 

Depositor 

Desertion 

Detriment... 

Deviation 

Diligence 

ordinary .« 

great < 

Dishonor 

Divorce .......m 

Dominant  tenement 

Drawee 

Drawer 


< 
Section. 

I 
Page. 

766 

766 

3264 

3661 

116 

2168 

6 

687 

2661 

1346 

1348 

1437 

1346 

1434 

116 

43 

67 

1606 

2110 

2110 

4 

1649 

1620 

1621 

283 

284 

284 

289 

1106 

1110 

1111 

1106 

1112 

1113 

3430 

3663 

94 

3678 

3281 

3662 

3429 

1710 

2263 

1813 

1814 

1816 

1817 

1818 

1844 

1861 

1814 

1814 

96 

3282 

2694 

3668 

3668 

3668 

3141 

91 

803 

3171 

3171 

171 

171 

648 

604 

29 

•••• 

!•••» 

396 

2 

.  169 

449 

273 

273 

291 

273 

291 

29 

29 

!•••• 

17 
318 

387 

387 

2 

309 

321 

•  *•• 

321 
60 
60 

60 

64 

•  ••• 

227 
228 
229 
227 
229 

230 

681 

»•••• 

604 
26 

606 

■  •••« 

664 
604 

681 

.336 

407 

360 

360 

360 

361 

■  •••V 

361 
364 

366 

360 

360 

26 

664 

466 

603 

603 

603 

633 

i«««e 

24 
177 

637 

637 

662 
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DEFINITIONS :     (Continued,) 

Doress 

EaMments 

Easterly..... 

Employ^ , 

Employer 

Employment 

EDcumbranoes 

Escrow 

Estates  in  real  property. 

in  fee 

of  freehold 

Exchange... 

Factor 

ib 

Felony. 

Fixtures 

Fraud,  actual 

constructive 

Freeholds 

Freight 

Freightage 

Gift 

in  view  of  death 

Good  faith 

Good  will 

Grant 

Guaranty 

continuing 

Guardian 

Head  of  the  family 

Habitual  intemperance. 

Hiring 

Holder  of  power 

Holidays 

Homestead 

Impossibility 

Income 

Indemnity 

Indorsee  in  due  course.. 
Indorsement... 

general 

special 

Indorser 

Innkeeper 

Insolvency 

Insurable  interest 

Insurance 

double..  ••.••.•^. 

marine.... 

Insured 

Insurer 

Intemperance,  habitual. 
Interest  of  money 

compound 

Interests,  joint 

partnership 

in  common 


present , 

future 

perpetual... 

limited 

vested 

contingent. 


1569 

891 

1074 

1905 

1965 

1965 

1114 

1059 

699 

762 

765 

1804 

2026 

2867 

108 

660 

1572 

1573 

765 

2110 

2110 

1146 

1149 

3568 

992 

1052 

2787 

2814 

236 

1253 

107 

1925 

880 

3573 

1237 

1597 

748 

2772 

8124 

3108 

3112 

3113 

3108 

3053 

3450 

2546 

2527 

2641 

2655 

2538 

2538 

107 

1915 

3585 

683 

684 

685 

689 

690 

691 

692 

694 

695 


3U 

176 
231 


369 
230 
219 
161 
170 
171 
349 
378 
422 
28 
156 
312 
313 
171 
387 
387 
234 
235 
104 
201 
218 
478 
484 
50 
256 
38 
363 
188 
605 
253 
317 
167 
476 
539 
537 
537 
537 
537 
519 
585 
446 
445 
469 
461 
446 
446 
38 
963 
607 
159 
160 
168 
168 
168 
161 
161 
161 
161 
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DEFINITIONS:     (Omttinued.) 

Interpretation ,...m 

Jettison 

Land 

Law , 

Legacy,  specific 

demonBtrative 

residuary 

general , 

Letter  of  credit. 

general 

special 

Libel 

Lien , 

general 

special 

Loan  for  use 

for  exchange 

of  money ••.... 

Loss,  total 

partial 

actual  total 

constructive  total 

Luggage 

Manager  of  ship , 

Managing  owner 

Marriage 

Maitter. 

Mate 

Maturity,  apparent 

Menace ., 

Minor * 

Mistalce 

of  fact 

of  law 

of  foreign  law 

Month , 

Mortgage , 

real , 

personal 

Mutual  consent 

Navigation,  foreign 

domestic 

Neglect,  wilful... 

Negligence,  slight 

ordinary 

gross , 

Negotiable  instrument , 

Northerly 

Notice,  actual , 

constructive 

Novation 

Nuisance 

public 

private , 

Oath 

Object  of  contract. 

Obligation 

conditional 

Ownership 

absolute.. 

qualified 

several 

Joint, 


1066 

220 

2U8 

393 

659 

156 

3 

2 

1357 

274 

1367 

274 

1357 

274 

1357 

274 

2858 

489 

2861 

489 

2861 

489 

45 

10 

2872 

491 

2874 

402 

2875 

492 

1884 

359 

1902 

361 

1912 

362 

2703 

467 

2702 

466 

2704 

467 

2705 

467 

2182 

397 

2070 

384 

2070 

384 

55 

16 

2009 

376 

2048 

381 

2132 

531 

1570 

812 

17 

7 

1576 

314 

1577 

314 

1578 

315 

1579 

315 

5581 

607 

2919 

497 

2936 

499 

2956 

504 

1580 

315 

962 

201 

962 

201 

106 

27 

3560 

603 

8560 

603 

3560 

603 

3087 

524 

1074 

221 

3565 

604 

3566 

604 

1530 

305 

3479 

591 

3480 

592 

3481 

592 

3585 

607 

1595 

317 

1418 

289 

1434 

291 

654 

155 

679 

159 

680 

159 

681 

159 

683 

159 

664 
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DEFINITIONS :    (Continued.) 

,  partoenhip 

in  common 

Paper  ^ 

Partnership 

general 

special '. 

Partnership  property , 

Payment 

Perils  of  the  sea... 

Person 

Person  of  unsound  mind , 

Personal  property 

Pledge 

Pledgeholder , 

Policy  of  Insurance.. 

open .-, 

valued 

running. 

Possibility 

Power 

general ., 

special , 

beneficial , 

in  trust 

in  trust,  general 

in  trust,  special 

Preventive  relief. 

Principal. » 

Price 

Privileged  communication ., 

Privileged  publication 

Promissory  note 

Property , 

Purchaser  for  value 

Real  instruments 

Real  property , 

Recrimination 

Reinsurance ., 

Remainder 

Respondentia.. , 

Reversion .t. 

Sale 

Sale  by  auction 

Satisfaction , 

Seal , 

Seamen , 

Seaworthiness 

Servant 

Servient  tenement 

Servitudes ., 

Several 

Ship's  manager 

Ship 

appurtenances  of.... 

domestic ., 

foreign 

Signature 

Slander. 

Southerly ,<, 

Specific  relief......*. 

Statutes 

Storage , 

Succession.. ,„ 


684 

6S5 

3669 

8395 

2424 

2479 

2401 

1478 

2199 

3570 

24 

663 

2986 

2993 

2586 

2595 

2596 

2597 

1597 

879 

882 

883 

884 

885 

886 

887 

8368 

2295 

1721 

47 

47 

3244 

654 

1200 

1092 

658 

132 

2646 

769 

3036 

768 

1721 

1792 

1523 

3589 

2049 

2682 

2009 

803 

802 

3571 

2070 

960 

961 

96S 

963 

3585 

46 

1074 

3367 

4 

1851 

1384 


160 
160 
615 
426 
429 
436 
426 
297 
399 
605 
$ 
157 
509 
510 
452 
454 
454 
454 
317 
188 
188 
188 
189 
189 
1S9 
189 
571 
413 
338 
13 
13 
547 
15$ 
246 
223 
156 
31 
460 
171 
511 
171 
338 
342 
364 
618 
3S1 
464 
376 

m 

176 
615 
384 

206 
201 
201 

m 

667  • 
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DEFINITIONS:    {OonHnwsd.) 

Bnrety 

Thing  in  action 

Third  person 

Trade  mark 

Transfer.. 

Trust 

▼olantary 

involantarj 

Trustee „ 

Trustor 

Undue  influence !. 

Unlawful 

Usage.... 

Usual 

Value 

Verdict ^ 

Ward , 

Warranty , 

Westerly 

Writing ^ 

Year 


DSLAT : 


showing  reasonable  grounds  for,  rebuts  presumption  arising 
from  lapse  of  time 

on  part  of  creditor  does  not  discharge  guarantor. 

in  performance  may  be  compensated  for»  when 

how  exoused 

carrier  of  persons  must  travel  without  unreasonable 

notice  of  loss  under  insuraooe^o  be  giyen  without 

in  giving  notice  of  loss,  uow  waived 

deemed  deviation,  when.^ ^ 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument, 
how  exoused , 

in  presentment  of  bill  of  exchange,  effect  of. , 

in  presentment  of  bill  of  exchange,  how  excused 

in  presentment  of  promissory  note,  effect  of. 

in  presentment  of  check,  effect  of.. , 

in  protest,  how  excused , 


DBLIVBRY  : 

deemed  the  time  of  creation , 

penalty  for  non,  by  tenant  at  specified  time.... 

of  grant  necessary  to  vest  title 

presumption  of  time  of...... 

conditional,  to  grantee,  forbidden. 

to  grantee,  necessarily  absolute 

in  escrow 

constructive 

of  gift  necessary  to  its  validity 

of  contract  in  writing,  provisions  applicable  tc , 

of  goods  sold,  when  to  be  made. 

of  goods  sold,  where  to  made. 

of  goods  sold,  expense  of,  by.  whom  borne , 

of  goods  sold,  notice  of  election  as  to  mode  of. 

of  goods  sold,  buyer's  directions  to  be  followed 

of  goods  sold,  when  to  be  made 

of  personal  property,  to  be  made  immediately,  when, 

thing  bought,  to  be  paid  for  on 

of  thing  deposited,  must  be  made  on  demand 

of  thing  deposited,  demand  necessary 


2831 

486 

953 

200 

3672 

606 

991 

209 

1039 

216 

2215 

402 

2216 

402 

2217 

402 

2218 

402 

2218 

402 

1576 

313 

1667 

328 

3577 

606 

3578 

606 

3579 

606 

3680 

606 

237 

50 

1763 

344 

1074 

221 

3587 

607 

3681 

607 

126 

82 

2826 

486 

1492 

299 

1511 

302 

2104 

887 

2633 

468 

26^6 

469 

2694 

466 

8168 

636 

3189 

640 

3219 

644 

3248 

648 

3256 

648 

8230 

646 

749 

167 

791 

176 

1064 

218 

1056 

218 

1066 

218 

1060 

218 

1069 

219 

1061 

219 

1147 

236 

1626 

322 

1763 

342 

1764 

342 

176i 

342 

1756 

343 

1767 

343 

1758 

343 

1759 

343 

1784 

347 

1822 

861 

1823 

351 

84 


1 
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DELIYBRT  :    {Continued.) 

of  thiDg  deposited,  mast  be  made,  where... 

of  thing  deposited,  bj  Joint  owners. 

of  freight,  to  whom  made 

of  freight,  where  made 

of  freight,  to  holder  of  bill  of  lading  saffioient. 

essential  in  pledge 

essential  to  yalidity  of  personal  mortgage,  when 

DEMAND : 

when  restoration  of  thing  wrongfollj  taken  to  be  npon 

goods  sold  to  be  Qelivered  npon 

thing  deposited  must  be  deliyered  on 

thing  deposited  need  not  be  delivered  without 

thing  lent  must  be  returned  without,  when.. •, 

thing  lent  need  not  be  retamed  unless  on,  when 

employ^  must  render  account  without 

employ^,  when  not  bound  to  delirer  without 

servant  to  deliver  over  without 

agent  to  deliver  to  third  person  on,  when 

upon  guarantor,  unneoessaiy a 

of  performance  on  pledgeor  mu^t  be  made  before  sale  of  pledge 

of  performance,  how  waived... 

of  payment  of  negotiable  instrument,  when  neoessaiy 

DEPOSIT : 

Judge  may  order,  of  certain  amount  of  proceeds  of  home- 
stead sale 

of  money  offered  in  payment  of  debt,  how  made 

kinds  of. 7 

voluntary .f. ^ 

involuntary 

involuntary,  is  gratuitous i 

For  Exchanob  : 

relations  of  parties  to... 

For  Kbbping  : 

defined 

gratuitous... 

gratuitous,  involuntary  is .« 

gratuitous,  obligations  of  depositary  on..... 

gratuitous,  duties  of  depositary  on,  when  cease 

for  reward,  called  storage 

for  reward,  degree  of  care  required  on 

for  reward,  rate  of  compensation  on 

for  reward,  how  terminated 

ib 

with  innkeeper........ 

ib.. • 

of  thing  found 

of  thing  pledged,  by  gratuitous  pledge  holder 

DEPOSITARY : 

has  insurable  interest 

when  person  offering  thing  in  performance  is. 

when  seller  of  personal  property  must  act  as 

defined 

who  bound  to  become.. ^ 

duties  of,  in  case  of  involuntary  deposit 

must  deliver  on  demand.. 

not  bound  to  deliver  without  demand 

must  deliver,  where 

must  give  notice  to  depositor  of  adverse  claim 

may  exonerate  himself  from  liability  to  third  person  by  giving 
notice... , , , 


1824 

853 

1827 

852 

2118 

381 

2119 

381 

2131 

301 

2988 

510 

2973 

507 

1713 

336 

1753 

342 

1822 

351 

1823 

351 

1895 

360 

1895 

360 

1986 

373 

1987 

373 

2014 

376 

2344 

420 

2807 

483 

3001 

511 

3004 

512 

3130 

530 

1243 

254 

1500 

301 

1813 

350 

1814 

350 

1815 

350 

1845 

354 

1878 

356 

1817 

351 

1844 

354 

1845 

354 

1844 

354 

1847 

354 

1851 

355 

1852 

355 

1853 

355 

1854 

355 

1855 

355 

1859 

351 

I860 

356 

1864 

356 

2995 

511 

2548 

447 

1503 

S03 

1748 

343 

1814 

350 

1815 

350 

1816 

351 

1822 

351 

1823 

351 

1824 

353 

1825 

352 

1826 


351 
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DEPOSITARY:     {Oontintud,) 

must  delirer  to  joint  ownen  in  sharea 

depositor  must  indemnify,  when 

of  animals,  must  provide  suitably  for  them.. 

must  not  use  deposit 

liability  of,  for  wron^^al  use  of  deposit 

may  sell  deposit,  when 

must  give  information  of  eause  of  loss 

duties  and  liabilities  of,  in  respect  to  service 
liability  of,  for  negligence,  how  limited....... 

gratuitous,  must  use  slight  care 

gratuitous,  duties  of,  when  cease 

gratuitous,  when  creditor  is 

for  hire,  defined , 

for  hire,  must  use  oidinary  oare....^. 

for  hire,  rights  of. ^....•..., 

for  hire,  duties  of,  how  terminated..... 

ib 

for  hire,  finder  of  lost  property  is 

innkeeper  as,  liability  of. 

for  exchange ; , 

voluntary,  obligations  of. 

when  pledgee  assumes  liability  of,  for  reward 
See  Ihkkbipxb. 


DBPOSITOR : 

defined  ........'. 

must  indemnify  depositary,  for  what 

entitled  to  certain  notice  firom  depositaiy. 

ib 

must  indemnify  depositary,  when 

may  terminate  deposit  at  any  time... 

ib ^ 

for  exchange. 


•••••••  ——•—«..  • 


DHPUTT : 

may  take  acknowledgments  in  name  of  principal 

DBSCENT<    See  Sucobbbioh.  * 

DESCRIPTION  : 

of  thing  granted 

of  land,  construction  of  words  used  in 

agreement  to  compensate  for  errors  of,  when  does  not  preju- 
dice right  of  rescission 


DESERTION  : 

ground  for  divorce 

defined. 

how  manifested.. 

in  ease  of  stratagem  or  fraud,  who  commits 

in  ease  of  cruelty,  who  commits 

separation  by  consent  not 

intent  to  commit,  not  to  be  inferred... 

separation  and  intent  must  co-exist 

how  cured , ., 

if  wife  reAises  to  accept  husband's  reasonable  place  of  resi- 
dence she  commits ,..,, 

if  place  is  unfit,  and  she  refuses,  husband  commits. 

refusal  of  reeonciliation  after  separation  is 

refusal  of  condonation  is : 

firom  ship,  by  seaman,  forfeits  his  wages 

See  DivoROB. 
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1836 
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1838 
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1846 

354 

1847 

354 

1505 

302 

1851 

355 

1852 

355 

1853 

355 

1854 

355 

1855 

355 

1864 

356 

1859 

356 

1878 

358 

2078 

384 

2998 

511 

1814 

350 

1826 

352 

1825 

352 

1838 

354 

1833 

353 

1854 

855 

1855 

355 

1878 

358 

239 


221 
221 

331 
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26 
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27 

27 
27 
27 
27 
383 
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DESTRUCTION  : 

of  written  will  operates  as  reTooation,  when.« 

of  written  will,  proof  of,  how  made. 

of  written  oontraot,  effect  of..^ •••—...-.. 

ib.. 

Bee  Altbbation;  Cabcsllatioii. 

DETENTION: 

of  person  or  property  aroids  oontraet,  when.^ 

of  property,  damages  for.... 

8ee  CoNPUTBKBNT ;  Dubbss. 

DETRIMENT :    Bee  Damagbs. 


DEVIATION : 

in  marine  insurance,  defined ..••• - 

in  marine  insurance,  when  proper 

in  marine  insurance,  when  improper 

in  marine  insarance,  improper,  discharges  insnrer* 
carrier  mast  not  make» • •  m.... 


1291 
1292 
1699 
1700 


1&59 
S335 


DEVISE : 

power  to  dispose  of  property  by,  how  axeoated.., 

effect  of  power  to,  in  certain  cases m.. 

of  land  by  will,  how  construed 

what  may  pass  by 

who  may  take  by.. 

subject  to  lien,  when , 

takes  partial  effect  only,  when 

when  revoked  by  transfer,  etc ^ 

when  does  not  lapse  by  death  of  deyisee 

to  subscribing  witness  void 

clear,  cannot  be  controlled  by  words  less  dear.. 

embraces  property  under  power,  when... ••..... 

of  all  testator's  real  property,  effect  of» 

of  residue  of  estate,  effect  of. 

to  heirs,  relatives,  etc.,  effect  of. ««..*..^..... 

to  a  class,  includes  whom .|..... 

rests,  when .••...•.. , 

how  divested , 

conditional,  defined 

conditional,  vests  when , 

to  several  persons,  effect  of.... ..< 

when  not  to  impair  rights  of  purchaser ..., 

title  passes  by  specific .«., 

BeeBsQUBBT;  Lbgact;  Will. 

DEVISEE: 

may  dispute  legitimacy  of  issue 

devise,  when  does  not  lapse  by  death  of. 

devise,  when  lapses  by  death  of 

interest  in  remainder  not  affected  by  death  of. 

when  several  take  as  tenants  in  common... 


DILIGENCE : 

degrees  of... , 

Blight  : 

defined 

gratuitous  employ^  must  use^ 

gratuitous  carrier  of  property  must  use. , 
Obdivart  : 

defined 

agent  must  use .., 

voluntary  agent  must  use 


2694 

2695 
2696 
2697 
2104 


901 
921 
1310 
1274 
1275 
1301 
1302 
1303 
1809 
1281 
1322 
1330 
1331 
1332 
1334 
1337 
1341 
1342 
1345 
1347 
1350 
1364 
1363 


195 
1309 
1343 
1344 
1350 


3557 

3558 
1975 
2114 

3558 
2020 
2078 


264 
265 
332 

333 


312 

564 


465 
466 
416 
466 

387 


191 
194 
268 

261 
261 


266 

267 

268 

262 

270- 

271 

271 

271 

271 

272 

272 

272 

273 

273 

273 

276 

276 


43 
268 

272 
273 
273 


60S 

603 
370 
388 

613 

87T 
384 
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DILIGBNCE:    (ConHnued,) 

gntnitous  carrier  of  persons  most  use 

currier  of  proper tj  for  rews^rd  must  use 

trustee  mast  use 

Obbat : 

defined , 

employ^  for  his  own  benefit  most  ose 

shipmaster  most  ose. 

carrier  of  messages  for  reward  most  ose.... 
UmosT : 

carrier  of  persons  for  reward  must  use 

carrier  of  messages  hj  telegraph  must  use. 


DIRBCTIONS  : 

of  aothor  of  power,  when  to  be  disregarded , 

ib 

ib 

of  aothor  of  power,  when  to  be  observed , 

of  buyer,  to  be  followed  as  to  delireiy  of  goods  bought. 

of  employer,  employ^  to  follow.. 

of  principal,  factor  to  follow 

carrier  most  follow  whose < 

ib 

of  trostor,  trostee  most  follow 


BIRBCTORS :    See  Corporations. 

BISAFFIRMANCB : 

minor  may  contract,  soljeot  to  his  power  of « 

when  minor  may  exercise  power  of. , 

when  minor  and  insane  person  cannot  exercise  power  of.. 

ib 

See  RssciasioN. 


DISCHARGE : 

of  serrant 

of  employ6 

ib ^ 

of  trostee 

ib 

of  trostee,  duties  of,  before  accepting  his 

of  trostee,  who  soooeeds  after. 

ib 

ib 

of  principal  does  not  discharge  gnarantor,  when 

BIBHONOR : 

of  negotiable  instroment,  defined... 

of  bill  of  exchange  by  refosal  to  accept 

of  bill  of  exchange  does  not  take  plaee  till  presented  to  drawee 

in  case  of  need 

of  bill  of  exchange  by  refosal  of  unqualified  acceptance. 

of  bill  of  exchange,  when  presumed... 

of  bill  of  exchange,  acceptance  for  honor  may  be  made  after.. 

in  case  of,  agent  to  charge  parties 

rights  of  indorsee  of  check,  without  notice  of. 

notice  of,  to  be  given  toindorser 

notice  of,  by  whom  to  be  glTon 

notice  of,  form  of 

notice  of,  bow  to  be  served.. 

notice  of,  how  served  after  death  of  indorser 

notice  of,  at  what  time  to  be  given. 

notice  of,  when  to  be  mailed 

notice  ot,  by  agent,  need  only  be  given  to  principal 


2096 

386 

2114 

888 

2259 

408 

3558 

603 

1979 

371 

2043 

380 

2162 

894 

2100 

386 

2162 

394 

903 

191 

904 

191 

905 

192 

906 

192 

1757 

343 

1981 

371 

2030 

379 

2115 

388 

2116 

388 

2258 

408 

28 

9 

29 

9 

30 

9 

81 

9 

2015 

377 

1996 

374 

2000 

375 

2233 

405 

2282 

411 

2260 

408 

2287 

411 

2288 

411 

2289 

412 

2825 

485 

t 

3141 

533 

3185 

539 

3188 

540 

8194 

541 

8133 

531 

3207 

543 

2021 

377 

3255 

548 

3116 

527 

8142 

633 

3143 

533 

3144 

533 

3145 

538 

3147 

534 

3148 

534 

3149 

534 
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DISHONOR:    ((hntinued,) 

notice  of,  by  party  eharg^ed  with  notice*  time  allowed  for 

notice  of,  inares  to  benefit  of  other  parties 

notice  of,  when  excused 

ib 

ib 

ib 

notice  of,  delay  in,  when  excnsed-i. 

notice  of,  may  be  waited. 

notice  of,  how  waived 

notice  of,  accepter  for  honor  entitled  to.^ 

notice  of,  acceptance  for  hoDor  does  not  excuse.. 

See  AocKPTANCB ;  Bill  op  Exchahgb  ,*  NnooriABLn 
Ijvbtbumbkt  ;  Pbbsbvtmbnt. 

DISSOLUTION : 
Or  Mabbiagb  : 

how  effected 

See  DivoBOB. 
Or  CoRPORATioHS :    See  Cobporatiohb. 
Or  Partkbrship  : 

parties  may  agree  not  to  carry  on  business  after 

partners  to  act  in  best  faith  on 

general,  total.. 

general,  partial 

general  partner  entitled  to  judgment  of,  when..... 

liability  of  partners  continues  aAer,  when. 

powers  of  partners  after 

special 

,      by  rennnoiation 

See  Partnbrbrip. 


DISTRESS: 

taking  unfur  advantage  of,  is  undue  influence..., 


DISTRIBUTION  : 

of  common  proper  on  divoroe ...•••... ..    

order  for,  subject  to  revision  on  appeal ,^ , 

of  capital  stock,  on  dissolution  of  corporatiAi 

of  property  of  intestate 

ib 

of  property  of  intestate,  effect  of  advanoemeots  on. 

ib 

ib 

See  Apportionkbht. 


DISTRICT  COURT: 

action  may  be  brought  in,  to  affirm  unsolemnised  marriage... 
Judge  of,  may  hear  aud  determine  complaints  of  ooiporation 

elections 

action  in,  to  recover  possession  of  property 

when  to  execute  power 

Trustee  may  be  discharged  by 

ib • ••••.. •.•••.., 

when  becomes  Trustee 

when  may  appoint  Trustee 

creditor  of  mortgageor  may  have  action  in,  to  recover  debt... 

power  of  Court  on  such  proceedings 

See  Court. 

DIVIDENDS :    See  Corporations. 

DIVORCE : 

dissolves  marriage... , , 


3150 
Sldl 
3165 
3156 
3157 
3224 
8158 
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3160 
3206 
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1675 

329 

2411 

427 

2460 

432 

2451 

432 

2452 

432 

2453 

433 

2468 

483 

2509* 

441 

2417 

4S8 

1375 


76 


314 

71 

795 

17* 

937 

116 

2282 

411 

2283 

411 

2289 

412 

2287 

411 

2976 

56S 

2976 

5M 

90 


534 
534 
535 
535 
535 
544 
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313 


147 

36 

149 
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SIS 

72 

1385 

279 

1386 
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1390 

282 

1391 

282 

1394 

283 

21 
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DIVORCB:     {Continued.) 

defined 

for  what  caases  may  be  granted 

adaUery  as  a  ground  for» 

adultery,  when  not  a  ground  for 

extreme  eruelty  aa  a  ground  of. 

wilful  desertion  as  a  ground  of. 

wilfal  neglect  as  a  ground  of. 

habitual  intemperance  as  a  ground  of. 

oonriction  of  felony  as  a  ground  of. 

when  to  be  denied 

ib 

ib 

eonniyanoe  as  ground  for  denying 

collusion  as  ground  for  denying 

condonation  as  ground  for  denying 

condonation,  when  opeiliteB  as  a  bar  to 

recrimination  as  a  ground  of  denying. 

lapse  of  time  as  a  ground  of  denying 

no  limitations  in  actions  for 

when  only  may  be  granted 

proof  of  actual  residence  required  in 

rules  of  practice  in  actions  for 

additional  affirmative  statements  required  in  complaint 

not  to  be  granted  by  default. 

when  denied,  certain  relief  may  be  allowed 

expense  of  action  and  alimony 

disposition  of  children 

*     support  of  wife  and  child 

security  for  maintenance  and  iJimony 

what  property  resorted  to  in  providing  alimony  and  relief..... 

when  relief  not  to  be  granted  to  wife 

legitimacy  of  issue... 

ib.. 

disposition  of  common  property  on 

disposition  of  common  property  on,  rendered  on  adultery..... 
See  Condohatioh;  Collusion;  BEOBiMiirATiON;  Mar- 
BiAes. 

DOKINANT  TENEMENT : 

defined 

in  case  of  partition  of,  burdens,  how  apportioned 

rights  of  owner  of  future 

aetions  by  owner  and  occupant  of. 

See  Easbkbhts  ;  Sbryitudbs. 

BOUBLE  INSURANCE : 

defined 

oontribution  of  insurers  in  case  of. 

See  Insurance. 

DOUBTFUL  WORDS: 

interpretation  of,  in  grant 

interpretation  of,  in  will 

interpretation  of,  in  contract 

See  Intbrprbtation. 


DOMESTIC  ANIMALS : 

corporations  for  insuring  lives  of,  may  be  formed 

corporations  for  improving  breed  of,  may  be  formed, 
are  property , 


DRAWEE : 

of  bill  of  exchange,  defined.. 
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34 
35 
35 
35 
35 
35 
35 
35 
36 
36 
36 
37 


177 
177 
177 
177 


459 
459 


220 
270 
326 


61 

61 

155 


537 
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DRAWBE:    (Contintted.) 

bill  payable  by,  where 

bill  may  be  presented  for  acceptanee  to,  wheo... 

presentmeDt  to,  how  made..... 

bonnd  by  refusal  of  joint  drawee.. • 

aoceptanoe  by 

presentment  to,  when  excused.. 

in  ease  of  need. 

presentment  to,  when  neoessaiy 

See  Accbptancb;  Bill  or  BxcHAHas. 


DRAWER 


of  bill  of  exchange,  defined 

must  execute  it  in  three  parts,  if  desired.. 

rights  and  obligations  of.... 

when  exonerated  by  delay  in  presentment 

capacity  of,  admitted  by  acceptance .*. 

signature  of,  admitted  by  acceptance,  when 

acting  fraudulently,  not  entitled  to  notioe 

bill  drawn  on  and  accepted  by,  is  promissory  note .... 
of  check,  when  exonerated  by  delay  in  presentment... 
^         See  Bill  of  Exchahgi. 


DRUNKARDS: 

habitual,  are  persons  of  unsound  mind  „ 
See  Perbohs  of  Uitsouhd  Miiro. 


DUEL: 


damages  for  injuries  inflicted  in. 
ib 


DUPLICATE : 

revocation  of  either  copy  of,  of  will,  rerokes  the  other 

alteration,  etc.,  of  one  copy  of,  of  contract,  does  not  affect  the 
other I 

See  Copy. 


3176 
31S» 
31M 
3187 
3193 
3219 
3178 
3188 


3171 
3174 
3179 
3213 
3199 
3199 
3320 
3348 
3263 


DURESS : 


defined 

will  obtained  through,  may  be  denied  probate 

contract  procured  by,  Toidable 

ib 

See  Menace  ;  Undue  Ihflubrce  ;  Thbeat. 


E 

EARNINGS : 

of  wife  not  liable  for  debts  of  husband.... 

of  wife,  living  separate,  her  separate  property.. 

of  minor  children  her  separate  property,  when  living  separate 

of  legitimate  unmarried  minor,  father  entitled  tc , 

of  illegitimate  unmarried  minor,  mother  entitled  to» 

See  Wages. 

EASEMENTS : 

what  are , 

by  whom  may  bo  granted 

by  whom  may  be  held.. , 

extent  of,  how  determined 

partition  of  burden  of. 

who  ma^  use , , 

who  may  enforce , 

do  not  prevent  owner  of  land  from  suing  for  possession , 


3349 

1294 
1701 


1389 
1272 
1567 
1889 


174 
175 
175 
197 
300 


801 
803 
805 
800 
807 
808 
809 
810 


538 
539 
539 
510 
540 
544 
S38 
MO 


537 
538 
538 
543 
542 
542 
5U 
547 
548 


84 


3348     ^    500 


507 

265 
313 


313 
261 
311 
S3l 


40 
40 
41 
4S 
44 


176 
177 
177 
177 
177 
177 

m 

177 


•¥ 
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SASBMENT6:     {CoHtinued.) 

how  oxtingnished... • 

iDBtrameDt  granting,  a  real  inBtrnment 

inBtrumcnt  granting,  witneBB  not  necessary  to  its  ralidity. 

what,  pass  by  transfer  of  real  property 

See  Sbevitudbs. 

BA8TERLT  : 

defined 


BLECTION :    See  Cobpobatioiis. 


BHBLBMBNTS : 

right  of  tenant  to. 
'  See  Cbops. 


BlfPLOTE  : 

defined 

entitled  to  indemnification,  when 

ib 

when  not  entitled  to  indemnification 

grataitous,  obligations  of. 

ib 

with  power  of  attorney,  must  act 

for  reward,  obligations  of 

for  his  own  benefit,  obligations  of. 

cannot  be  bound  for  more  than  two  years 

must  obey  employer.. 

must  serve  aocording  to  usage 

must  use  reasonable  skill 

ifiust  use  whatever  skill  he  has 

everything  acquired  by,  by  virtue  of  employment,  belongs  to 
employer .*. 

must  give  account*. 

not  bound  to  deliver  without  demand 

must  give  preference  to  employer's  business 

must  give  preference  to  several  employers  in  order 

how  far  liable  for  Bubstitote » 

•    surviving,  when  to  act 

:    discharged  by  notioe  of  death  or  incapacity  of  employer 

when  to  continue  service  after  employer's  death,  etc 

entitled  to  compensation  from  employer's  successor 

Jnay  be  discharged  for  fault 

compensation  of,  when  dismissed  for  fauU 

compensation  of,  when  quits  for  cause 

may  quit  service,  when 

See  AoBNT ;  Factob  ;  Sbbyamt. 

BMPLOYBR: 

defined 

when  must  indemnify  employ6 

ib 

when  must  not  indemnify  employ^ 

cannot  enforce  contract  of  service  beyond  two  years 

employ^  must  obey 

entitled  to  all  acquired  by  employ^  in  course  of  service u. 

entitled  to  an  account  from  employ^ 

preference  to  be  given  to  business  of. 

preference  to  be  given  to  business  of  several,  in  order 

'     employ^  liable  to,  for  substitute,  how  far 

employ^  liable  to,  for  damage  on  account  of  negligence 

employment  terminated  by  death  or  incapacity  of. 

ib.. 

85 


811 
]092 
1098 
1129 


1074 


819 


1965 
1969 
1971 
1970 
1976 
1970 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 


1965 
1969 
1971 
1970 
1980 
1981 
1985 
1986 
1988 
1988 
1989 
1990 
1996 
2001 


178 
228 
225 
283 


221 


179 


369 
369 
870 
369 
370 
870 
371 
371 
871 
371 
871 
372 
872 
372 


1985 

372 

1986 

372 

1987 

873 

1988 

373 

1988 

373 

1989 

373 

1991 

373 

1996 

374 

1998 

374 

1998 

874 

2000 

373 

2002 

375 

2008 

376 

2001 

376 

319 
369 
370 
369 
371 
371 
372 
372 
373 
373 
373 
373 
374 
376 
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EMPLOTER  :     {Continued,) 

may  be  terminatod  by,  when^ 

employ^  quitUng  for  cause,  entitled  to  what  eompensatton^... 
See  Mastbb  ;  Primoipal. 

EMPLOYMENT : 

defined m.... 

termination  of,  by  death  or  incapacity... 

when  services  must  be  continued  after  certain  notice 

termination  of 

termination  uf,  at  will« 

termination  of,  by  employer,  for  fault 

termination  of,  by  empIoy6,  for  fault 

right  of  employ 6  to  compensation  after  termination 

terminated  for  cause,  employ^  not  entitled  to  compensation... 

confidential  obligations  of,  where  regulated 

Mrrice  without 

ib 

BeeAasMCT;  Sbryicx. 


SKCUMBEANCER : 

resulting  trust  not  to  prejudice 

power  of  sale  to,  when  deemed  part  of  security 

grant,  bow  far  conclusive  as  to ^ 

when  included  in  term  ''  purchaser  for  value"...... 

instruments,  when  void  against 

instruments,  when  not  void  against 

rights  of,  under  devisee,  when  not  impaired  by  his  eonveyanoe 

must  show  what,  as  against  unrecorded  instrument... 

when  personal  mortgage  is  void  against  subsequent.. 

ib 

obligation  respecting  real  property  not  enforced  against  sab- 
sequent : , 

without  notice,  conditional  transfer  absolute  in  favor  of. 

certain  transfers  void  against 

lien  of  seller  or  buyer  not  valid  against  subsequent... 

grant  by  person  having  power  of  revocadon  operates  as  revo 

cation  in  favor  of,  when 

See  Grant;  Libn;  Mortgaab;  Notiob;  Rboorduhi; 

POROHASBR. 

ENCUMBRANCES: 

defined 

unrecorded  instrument  void,  as  against 

8henff''s  grant  has  relation  to,  as  muniment  of  title.. 

imposed  on  devised  property  does  not  revoke  will 

what,  are  protected  by  recording  laws 

prima  facie  presumed  to  be  acquired  in  good  faith 

covenant  "against  encumbrances  imposed  or  suffered  by 
grantor"  a  Special  Code  Covenant 

lb 

mch  covenant  does  not  run  with  the  land.». 

damages  for  breach  of  such  covenant. « 

ib 

oovenant  against  all,  a  General  Code  Covenant 

coveoABt  against  all,  defined 

covenant  against  all,  damages  for  breach  of. 

ib 

See  Dbbt  ;  Lieh  ;  Mortgaqb. 


2C00 
2003 


1965 
1996 
1998 
1997 
1999 
2000 
3001 
2003 
2003 
1992 
2078 
2079 


856 
894 
1123 
1200 
1227 
1228 
1364 
2944 
2971 
297S 

S89S 
2923 
8440 
3048 

1229 


ENEMY,  PUBLIC: 

performance  excused  when  prevented  by 

innkeeper  not  liable  for  damages  caused  by. 
carrier  not  liable  for  damages  caused  by..... 
cannot  be  insured 


1114 
1209 
1210 
1301 
2943 
2944 

1105 
1111 
UK 
1118 
3315 
1113 
1113 
1118 
3313 


1511 
1859 
2194 
2450 


375 
375 


369 
374 
374 
374 
174 
375 
375 
375 
375 
373 
884 
385 


184 
190 
232 
246 

251 
251 
276 
501 
507 
507 

576 
498 
583 
518 

251 


33Q 
248 

248 
268 

581 
581 

227 
228 
231 
231 
588 
238 
238 
231 
588 


383 
V4 
389 

448 
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BNTICEMBNT :    See  Abduction. 

EQUAL  RIGHTS : 

the  law  does  not  interfere  with  pouesiors  oL^* 

ESCHEAT : 

when  property  puites  by........... 

ib 


ESCROW: 


defined... 


ESTATES : 

in  dower  and  conrtesy  abolished »• 

interests  in  real  property  are 

qualities  of  expectant.. 

ib ^ 

in  real  property 

fee  simple 

fees-tail  and  conditional  fees  abolished ^ 

freeholds. ». 

for  years.. 

at  wiU 

for  life,  of  third  person 

fbtare...... 

in  reversion 

in  remainder... '. 

snccessire,  fbr  life,  limitation  on 

creation  of  remainders,  future  and  contingent  estates 

termination  of 

right  to  actual  possession,  creates  legal 

disposition  of,  to  whom  must  be  made 

of  owner  for  life,  when  changed  to  fee 

married  woman  may  create  what. 

of  intestates,  how  distributed 

See  Interests  ;  Rbal  Pbopirtt. 

EVIDENCE :  ^ 

of  common  law,  where  found.. 

of  witness,  privileged 

of  condonation 

ib 

oertifiedoopy  of  articles  of  incorporation  as 

of  titles  declared  by  judgment,  how  recorded 

of  witness  proving  handwriting  to  an  instrument,  must  prove 

what 

certificate  of  shipmaster  as  to  exertions  of  seamen  to  save 

vessel  presumptive 

eertificate  of  change  of  names  in  partnership  presumptive,  of 

facts  therein 

of  loss  to  be  given  to  insurer 

See  Proof. 


EXCESS 


disposition  in,  of  power.... 

eonveyance  in,  by  owner  of  life  estate 

of  advancement  by  testator  during  lifetime,  effect  of. 

execution  by  agent  in,  of  authority,  when  binds  principal. 


EXCHANGE : 

when  title  to  personal  property  passes  by 

when  title  to  personal  property  passes  under  exeentory  agree- 
ment of 

defined .,•., 


3524 


1300 
1401 


1059 


1140 

1141 
1804 


m 


S70 
286 


"0 


179 

41 

699 

161 

699 

161 

700 

162 

761 

170 

762 

170 

768 

170 

765 

171 

765 

171 

765 

171 

766 

171 

767 

171 

768 

171 

769 

171 

774 

172 

773 

172 

788 

174 

848 

182 

850 

183 

918 

193 

914 

193 

1386 

279 

5 

2 

47 

13 

118 

30 

119 

30 

298 

67 

1161 

236 

1188 

244 

2059 

382 

2471 

435 

2634 

458 

911 

193 

1124 

232 

1.S91 

282 

2333  1 

418 

234 

234 
349 


eoDaidsntioa  m>]rb« 

eoniiderBtioB  need  not  be  ilatod 

eontnct  ot  mnrriftge  mutt  be  in  Irritlug. »■■• 

eon  tract,  deHned 

eontrme^  agreemenl  for  mIb  of  reel  property  on. „ 

contract,  authority  of  agent  lo  eiecnte  to  b«  in  wriling. 

contract,  form  or  execution  or. „ 

ooatriDt,  eoveninCa.  when  reqnlred  b;  >uch 

See  AsHiaiiEHT ;  CohtracT. 

EXEHPLART  DAMAGES; 

mioort  and  peraoDi  of  anieuad  miod  notlltble  In 

SSBHPTIOH : 

of  bomsatcadi  from  eiseatioii 

lb 

of  property  from  operetion  of  mortgage- 

iv::::::::r:::;::z::;.v::::::::::::~:::::r:::;:;::::::: 
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EXONERATION : 

of  innkeeper  from  liability  to  gueit. 

of  owner  from  claim  of  finder 

of  finder  from  liability  to  owner 

of  lendw  from  liability  to  borrower 

of  shipmaster,  on  abandonment  of  ship 

of  carrier,  on  delivery  of  goods  to  holder  of  bill  of  lading.... 

of  partner,  on  renunciation  of  fatare  profits.^ 

of  gnarantors 

of  surety 

ib 

of  gratuitous  pledgeholder 


EXPECTATION : 

failure  of,  represented,  does  not  aroid  insuranoe. 

EXPRESS  CONTRACT : 

defined 

See  CORTRACT. 


EXTENSION: 

of  time  of  delinquent  sale  of  stock 

of  corporate  existence  of  corporations.., 

ib 

of  time  uf  performanoe  of  contract 


EXTINCTION : 

Or  Oblioatiohs  : 

by  performance. 

by  offer  of  performanoe 

of  pecuniary  obligation... 

when  part  performance  operates  as, 

by  accord , 

by  satisfaction 

by  noration.... 

by  release 

Op  Contracts : 

how  effected 

by  reseission 

Op  Trust: 

effect  of 

Op  Nbgotiablr  Imbtrumbhts  : 

how  effected 

rerival  after 

Op  Libkb  : 

by  sale  or  oonversion 

lapse  of  time  does  not  operate  as.... 

by  restoration 


PACT: 


FACTOR : 


F 


concealment  of,  in  certain  case  makes  condonation  roid.. 

mistake  of,  defined 

mistake  of  foreign  law  is  mistake  of 

actual  firand  a  question  of. 

fraudulent  intent  a  question  of. 

defined 

duties  of. 

may  sell  on  credit.... 

ib 


3840 
2845 
2998 


2877 


1830 


345 

404 

405 

1898 


1473 
1485 
1500 
1624 
1521 
1523 
15:^0 
1542 

1882 
1888 

2282 

3184 
8185 

2910 
2911 
2912 


858 
358 
357 
380 
380 
391 
428 
487 
487 
488 
511 


483 

821 


80 

93 

93 

332 


298 
298 
301 
304 
304 
304 
805 
307 

331 
331 

412 

538 
537 

498 
498 
498 


120 

30 

1577 

815 

1579 

315 

1574 

313 

3443 

583 

2028 

378 

2027 

378 

2028 

378 

2388 

422 

678 


INDEX. 


Seetioo. 


fH»- 


9 

FACTOR:    {Cfontinned.) 

liability  of,  under  gaannty  oommisBion 

cannot  relieve  himself  from  liability 

actual  authority  of^ 

ostensible  authority  of...^ ... 

guaranty  of,  need  not  be  in  writing... 

lien  of. 

8ee  Pbikcipal;  Aqbrt. 

FALSE: 

*  representation  in  insuranee,  when  deemed 

representation  in  insurance,  effect  of. 

representation  in  marine  insurance,  effect  of. 

representation  in  marine  insurance,  eventually,  of  expeetation, 

effect  of. 

eertifloate  by  officer  of  corporation - 

See  Fraud;  Fraudulbht. 

FARE: 

of  passenger  may  be  demanded  at  any  time 

passenger  may  be  cgeoted  for  non-payment  of. 

ib...4 

4^eotment  forfeits  right  of  carrier 

carrier's  lien  for 

FATHER : 

of  legitimate  unmarried  minor  entitled  to  his  custody  and 

services • 

consent  of,  when  necessary  to  apprentice  child. 

See  Pabbitt. 

FEB  SIMPLE : 

what 

title,  when  presumed  to  pass 

ib..... 

See  EsTATBB ;  Rb al  Propbrty. 

FELONY : 

effect  of  conviction  of,  on  marriage  relations 

limitation  of  action  for  divorce  on  ground  of  conviction  ot.... 

FEMALES: 

under  eighteen  considered  minors......... ■  •••..... 

of  fifteen  and  upwards  capable  of  marrying..... 

FENCE : 

right  of  having,  maintained  by  coterminous  owners,  an  ease- 
ment....  -. 

tenant  for  life  to  keep,  in  repair. .••••m. 

coterminous  owners,  when  bound  to  maintain 

FERR7  CORPORATIONS:     See  CoBPORAnoBs;  BRznaB  Corpora- 
tions. 

FEUDAL  TENURES: 

with  their  incidents,  abolished... •••...... 

FICTITIOUS : 

name  in  partnership,  when  may  be  nsed^ 

ib , 

payee,  negotiable  instrument  may  be  payable  to , 

FILING : 

of  inventoiy  of  wife's  separate  property  with  Recorder.. 


2020 
2030 
2368 
2360 
2704 
3061 


2670 
2680 
2676 

2677 
316 


2187 
487 
2188 
2180 
2100 


107 
266 


762 
1077 
1121 


108 
124 


17 
66 


801 
840 
841 


1127 


2466 
2467 
3103 


378 

m 

422 
422 

480 
621 


462 

'  462 

413 

463 
72 


308 

116 
398 
308 
398 


43 
64 


179 
221 
231 


28 

31 


7 
18 


178 
ISl 
181 


232 


434 
434 

821 
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TILING :     {Continued.) 

effect  of  such.. * 

effect  of  failare  in  sach  inyentory 

of  articles  of  incorporation 

of  artiolea,  prerequisite  to..... 

ib.. 

of  articles,  duty  of  Secretary  of  State  after. 

affidavits  of  sale  of  delinqaent  stock 

See  Recobdiho. 


FIKDER 


not  boand  to  take  charge  of  thing  found 

taking  charge,  is  depositary  for  hire 

must  give  notice  to  owner 

may  require  proof  of  ownership 

entitled  to  compensation.. 

may  exonerate  himself  by  storing  thing  found 

may  sell  thing  found,  when 

such  sale,  how  made  by.» 

owner  may  exonerate  himself  by  surrendering  thing  found., 
absolutely  entitled  to  thing  abandoned 


FIRB: 


involuntary  deposit  may  be  made  in  case  of. 
duty  of  depositary  in  such  case.. 


FIBB  INSURANCE:     See Irsubakcb. 


FISHING : 


right  of,  as  an  easement.... 
right  of,  as  a  servitude 


FIXTURES : 

are  real  property.. 

what  are. 

ownership  of. 


FORBEARANCE: 

of  money,  called  interest.. 


FORCE 


may  be  employed  in  protecting  person,  property  and  relatives 

marriage  obtained  through,  void • < 

marriage  obtained  through,  may  be  annulled 

See  Ddbess  ;  Menace  ;  Undue  Influence. 


FORCIBLE  ENTRY: 
damages  for. 


FORECLOSURE : 

of  right  of  redemption  of  mortgageor 

ib 

of  mortgageor's  right  of  redemption,  by  pledgee.... 
^e  MoBTOAOE ;  Plbdoe. 

FOREIGN  BILLS :    See  Bills  or  Exchange. 

FOREIGN  CORPORATIONS :    See  Corporations. 


FOREIGN  LAW : 

persons  made  adults  by,  how  deemed  in  this  State., 
persons  msde  minors  by,  how  deemed  in  this  State. 
mistake  of,  is  mistake  of  fact 


801 
803 


658 

660 

1013 


1915 


49 

58 
82 


3346 


2931 
2975 
8011 


172 

39 

173 

39 

201 

65 

293 

65 

296 

66 

297 

66 

348 

81 

1864 

856 

-J  864 

356 

1865 

357 

1866 

357 

1867 

367 

1868 

357 

1869 

357 

1870 

357 

1871 

358 

1872 

358 

1815 

350 

1816 

851 

22 

23 
1579 


176 
176 


156 
156 
213 


362 


13 
18 
22 


566 


499 
508 
513 


8 

8 

315 
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FOREIGN  NAVIQATION  : 

defined 

FOREIGN  SHIP: 

defined..... 

FORFEITURE : 

of  powers  by  corporations  for  non-nsor... • 

of  servitudes  for  non-user • 

oonyeyance  by  owner  for  life  or  years,  in  excess  of  his  title 

does  not  work 

interpretation  of  conditions  involving 

of  wages  of  seamen 

contract  for,  of  property  subject  to  lien,  void* , 

FOROBTFULNESS :    See  Nbgugbhcb. 


FORM: 


of  solemnizing  marriages,  no  particular ^....••. 

of  notice  of  assessment 

of  notice  of  delinquency 

ot  notice  to  tenant  at  will  to  quit... 

of  grant,  simple 

of  grant,  with  Special  Code  Covenants 

of  grant,  with  General  Code  Covenants 

of  certificate  of  acknowledgment 

of  certificate  of  acknowledgment  by  attorney  in  fact. 

of  certificate  of  acknowledgment  by  married  woman.. 

of  grant  in  execution  of  agreement  for  sale  of  real  property « 
of  Common  Law  Covenants,  in  execution    of  exeoutory  con- 
tract   • 

of  warranty  in  policy  of  insurance... 

of  real  mortgage 

of  personal  mortgage • , 

of  notice  of  dishonor 


FORMALITIES : 

certain,  directed,  in  exooution  of  power  to  be  disregarded.. 


FRANCHISE : 

considered  as  property,  and  may  be  sold  under  execution...... 

duties  of  purchaser  of. ». • 

ib 

redemption  of , 

See  CORPOBATIOHS. 


FRAUD: 


marriage  contracted  through,  void 

in  contracting  marriage,  ground  for  annulling 

desertion  induced  by 

ground  for  annulling  indentures  of  apprenticeship. 

instruments  in  execution  of  power,  how  affected  by.. 

where  it  is  mutual.  Instrument  void  against  purchaser  with 
notice.. 

contiftct  obtained  through,  voidable, 

ib 

contract,  when  deemed  to  be  obtained  through.^ 

either  actual  or  constructive : 

actual,  defined 

actual,  a  question  of  fact 

constructive,  defined 

contract  prevented  from  being  put  in  writing  by,  may  be  en- 
forced, when 

contract  for  exemption  from  liability  of  one's  own,  void!. 
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FRAUD :    (Continued,) 

by-bidding  a. 

thing  gained  by,  held  in  trust. 

agent  oannot  hare  authority  to  oommit 

return  of  premium  in  insuranooi  for.* 

insurer,  when  liable  for  loss  through 

exemplary  damages  may  be  given  in  case  of.. ....  

interest  as  damages  may  be  given  in  case  of.. 

See  Mbnaok;  Dqrbss  ;  Dbobit;  Umdub  Ixflubmcs; 
Fraudulbkt. 

FBAUDULBNT : 

concealment  of  facts  makes  condonation  void 

transfer,  when  deemed,  as  against  creditors 

offiiafion  to  communicate  certain  facts  avoids  insurance 

ib 

valuation  under  marine  insurance,  effect  of 

misrepresentation  by  debtor  as  to  value  of  pledge,  effect  of.... 

instrument,  when  void  against  purchasers 

instrument,  when  not  void  against  purchasers 

instrument,  power  to  revoke,  when  deemed  executed 

ib 

instrument,  other  provisions  concerning 

instrument,  when  void  against  creditors 

instrument,  may  be  valid  in  favor  of  purchaser.. 

instrument,  can  be  avoided  by  judgment  creditor  only 

intent,  a  question  of  fact 

9&BE :  * 

consent  to  marriage  must  be.... ..|. 

consent  to  contract  must  be 

consent  to  contract  not,  may  be  rescinded.. 

consent  apparent,  when  not 

See  CoNSBRT ;  Dubbss  ;  Umdub  Irflubhcb. 

PEEEHOLD : 

defined 

See  EsTATBS ;  Rbal  Pbopbrtt. 

FREIGHT : 

defined 

whose  directions  govern  delivery  of. 

carrier  must  not  stow  on  deck 

where  to  be  delivered 

ib 

notice  of  arrival  of,  when  necessary 

may  be  stored  by  carrier,  when 

ib ; 

bill  of  lading  for 

carrier,  how  exonerated  fVom  liability  for 

freightage  for,  payable  when 

freightage  for,  payable  by  whom 

ib 

fireigfatage  for,  apportionment  of. 

ib : 

ib 

when  carried  further  than  agreed.. 

carrier's  lien  on,  for  freightage 

liability  of  inland  carriers  for  loss  of 

liability  of  marine  carriers  for  loss  of. 

consignor  of  valuable,  to  declare  its  nature 

delivery  of,  beyond  usual  route 
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FREIQHT:    {Continued.) 

proof  to  be  given  in  case  of  loM..  •• m«. 

freightage  not  ohjirgeable  on  natural  inoreaae  of 

hypothecation  of,  by  respondentia. -,..—. 

damages  for  carrier's  refasing'to  carry 

damages  for  carrier's  refusing  to  deliver 

ib 

Bee  Cahgo  ;  Frbiohtaob  ;  Gbhbsal  AvBRAeB ;  Cab- 
BiBR ;  Rbspobdbntia  ;  Bill  of  Lading. 

FRBieHTAGE  : 

when  wages  of  seamen  depend  on .'....... 

when  wages  of  seamen  do  not  depend  on 

defined  

when  payable 

consignor,  when  liable  for • 

consigneci  when  liable  for 

not  chargeable  on  increase  of  freight / 

apportionment  of,  by  contract 

apportionment  of,  by  operation  of  law 

apportionment  according  to  distance 

extra,  when  not  allowed 

lien  for « 

how  ralued  on  general  average 

liable  for  certain  contracts  of  shipmaster 

ib.. 

master  of  ship  may  hypothecate 

ship's  manager  cannot  give  up  lien  for. 

ship's  manager  ifiay  settle  for 

in  marine  insurance,  signifies  wha^.. 

who  has  insurable  interest  in.. ^ 

insurable  interest  in,  when  exists 

how  affected  by  abandonment  of  ship 

when  shipmaster  may  hypothecate  under  bottomry....... 

shipmaster  has  lien  upon 

seaman  has  lien  upon 

See  Cargo  ;  Carribr. 

FUNDS  : 

order  of  resort  to  different - 

FURTHER  ASSURANCE  : 

executory  contract  for  sale  binds  seller  to  insert  eorenant  of... 
See  CoyBKAHTS. 

FUTURE : 

representation  in  insurance  as  to,  when  a  promise. ..m.. 

warranty  in  insurance  may  relate  to 

warranty  in  insurance  as  to,  what  deemed... 

FUTURE  ESTATES : 

what 

rights  of  owner  of,  in  dominant  tenement 

See  FuTURB  iKTf  rbst  ;   Estatbs  ;  Rbal  Propebtt  ; 
Rbmaimdbrs. 

FUTURE  INTEREST : 

defined 

is  either  vested  or  contingent 

vested , 

contingent , 

two  or  more,  may  be  created  in  alternative 

not  void  beoanse  improbable... 

right  of  posthumous  children  in 
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7UTURE  INTEREST :     (O^inued.) 

how  paM 

mere  possibility  is  not  transferable • 

none,  except  those  specified 

saspendiog  alienation,  void. 

when  defeated •....« 

ib 

when  not  defeated 

ib „ 

in  personal  property,  how  protected.. 

contingent  on  death  without  issue,  etc.,  construction  of... 

lien  maybe  created  on ....• 

See  EflTATBS ;  Rial  Pbopibty  ;  Rbmairdbrs. 


a 

GAME : 

right  of  taking,  may  be  held  as  an  easement 

right  of  taking,  may  be  held  as  a  sdrritude 

GAS  CORPORATIONS: 

may  be  formed 

to  obtain  priyilege  flrom  city  or  town 

to  use  what  meters 

gas  to  be  supplied  on  written  application 

damages  for  refy^al 

when  may  reftise  to  supply  gas 

pipes  of,  how  laid \ 

agent  of,  may  inspeet  meters 

when  persons  neglect  to  pay,  gas  may  be  shut  off *... 

See  OORPORATIOHB, 

GENERAL  AVERAGE: 

defined • 

how  calculated « 

ib 

cargo  on  deck,  when  entitled  to  benefit  of. 

See  Fbbioht  ;  Imsuramob  ;  Loss. 
GIFT: 

defined 

how  made... 

what  not  reyocable «. 

in  view  of  death,  what 

in  riew  of  death,  when  presumed  to  be 

in  Tiew  of  death,  rerocation  of. 

in  Tiew  of  death,  effect  of  will  upon 

in  yiew  of  death,  when  treated  as  a  legacy 

in  view  of  death,  may  be  satisfied 

,  to  subscribing  witness  to  will,  when  Toid 

subscribing  witness  may  take  as  mueh  by,  as  by  succession... 

certain  words  in  will,  when  words  of 

deemed  an  ademption  of  legacy,  when 

SeeDnTiBB;  Bbqubst;  LseAOT. 

GOOD  FAITH : 

children  of  illegal  marriage  contracted  in 

holder  of  recorded  instrument  presumed  to  be  in 

offer  of  performance  must  be  made  in«..... 

trustee  bound  to  aet  in  highest.. 

partner  bound  to  act  in  highest 

partner  not  bound  by  aet  not  in,  except  to  persons  acting  in... 
principal  bound  by  ostensible  authority  only  to  persons  act- 
ing in.... •..•••••« 
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GOOD  FAITH:     {Continued,) 

agent  not  bound  bj  act  belioTed  in,  to  be  within  antlioritjr..^ 

agent  must  be  indemnified  for  advance  made  in,  when 

partner  relieved  from  liability  by  renouncing  in  fntore  profits. 

encumbrance  prima  facie  presumed  to  be  acquired  in 

See  PuBCHASKB ;  Kncumbbanceb. 

GOOD  WILL : 

is  prop^ty ^ 

lb. 

defined 

seller  of,  may  agree  not  to  carry  on  same  business  in  county.. 

implied  warranty  in  sale  of. 

partner  cannot  dispose  of. 


QRACfB 


days  of,  not  allowed. 


GRANT : 

power  to  dispose  of  property  by,  how  exeouted^. 

a  tranifer  in  writing 

when  takes  effect 

date.. 

term  includes,  what 

on  condition  subsequent,  property  to  be  reconyeyed  for  non- 
performance of  conditions  in 

on  condition  precedent,  an  executory  contract 

surrendering  or  cancelling  does  not  operate  as  retransfer...... 

thing  granted  must  be  capable  of  identification , 

a  "  real  instrument " 

witness  not  necessary  to  its  ralidity 

by  married  woman  void,  unless  acknowledged,  how..... 

no  oorenant  implied  in  any,  except. 

what  title  passes  by.. 

lb 

fee  simple  tiUe  presumed  to  pass 

ib.. 

in  fee  simple  carries  with  it  subsequent  acquired  title 

ib 

how  far  conclusive  against  grantor 

how  far  condasive  on  purchaser 

by  owner  for  life  or  yean... 

of  title  to  highway • • 

valid  without  attornment  of  tenant. 

what  easements  pass  by 

covenant  against  prior,  by  the  grantor,  Bpeoi^  Code... 

oovenant  against  prior,  defined .'. 

from  subsequent  grantee  without  notioe  of  prior  unrecorded, 

valid 

when  prior  and  subsequent  boUi  recorded,  vendee  under  latter 

takes  with  notice. 

of  sheriff,  subject  to  provisions  of  chapter  on  Rteording,  .... 
Delivery: 

necessary « ...., 

presumption  of  time  of , 

to  grantee  necessarily  absolute 

In  escrow • • 

constructive , 

Interpretation  : 

how  made 

in  what  consists .• ^. 

•f  limitations , , 

by  aid  of  recitals 

of  ambiguous  language... • 
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OKANT:     {ConHnutd.) 

agaiosi  grantor 

to  gire  conai«t«nc7  ^  ^^^  parts 

of  irreconcilable  proTlsiona 

of  ••  northerly/'  '•southerly/'  "westerly/'  "easterly" 

of  "  heirs,"  "issue/'  etc 

simple ^ «.... , ' 

with  Special  Code  CoTenants • 

with  General  Code  Covenants 

in  execution  of  agreement  of  sale 

Bee  Trahsfbr;  Cotbnakts;  Rbcording;  Rial  Im- 

STBDMBIITS  ;  ImtBRPRBTATIOS. 


eBANTEE : 

of  rents  and  reyersions,  rights  of. 

delivery  of  grant  to,  necessarily  absolute 

interpretation  in  favor • 

nay  men  t  of  rent  to  grantor,  when  binding  on 
^  See  Qraht. 


.1. 


GRANTOR: 

interests  remaining  in,  of  express  trusts^ 

of  trust,  may  devise  property  to  take  effect  on  termination  of 

trust 

of  power,  defined 

may  reserve  power^ 

who  may  be,  of  power ....*• 

directions  of,  of  power,  how  far  binding 

ib 

ib 

ib 

reserving  absolute  power  of  rerocation,  deemed  owner 

property  to  be  reconveyed  to,  on  failure  to  perform  conditions 

intention  of,  how  determined  where  grant  is  ambiguous 

payment  of  rent  to,  when  binding  on  grantee 

See  Qbamt;  Power. 

ORSATER : 

contains  the  less... 


OUARANTBB : 

must  give  notice  of  acceptance  of  offer  to  guaranty 

when  guarantor  liable  to 

certain  dealings  of,  with  principal,  exonerate  guarantor. 

guarantor  not  exonerated  by  voidable  promise  of. 

guarantor  not  exonerated  by  delay  of. 

guarantor  with  indemnity,  not  exonerated  by  dealings  of,  with 

principal 

guarantor  partially  exonerated  by  partial  payment  to.^ 

See  Creditor;  Ouaraktor;  OtiARAHTT ;  Surbtt. 

GUARANTOR: 

may  become  such  without  consent  of  principal 

must  sign  guaranty 

notice  to,  of  acceptance  of  guaranty,  when  necessary 

of  performance  liable  without  notice 

of  conditional  obligation,  liability  of 

not  liable  fur  mure  than  principal 

not  liable  on  unlawful  contract  of  principd 

liable  notwithstanding  personal  disability  of  principal 

may  reroke  continuing  guaranty,  when 

exonerated  by  certain  acts  of  creditor.. 

liability  of^  not  restored  by  rescission,  when... 
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aUARANTOB :     ( Continued.) 

liabilitj  reduced  id  same  degree  as  that  of  priaoipal..... 

not  exonerated  bj  delaj 

not  exonerated  by  dealings  with  debtor*  if  indemnified. 

not  exonerated  by  discharge  of  debtor  by  law 

surety  has  all  rights  of. 

surety  exonerated  in  like  manner  with 

indorser  has  rights  of... 

See  GuARAMTT ;  Surety. 

GUARANTY : 

daftnew  ••■•••«••  .••••••..  .......••  • •••••••••  i     i    ■     m 

knowledge  nf  principid  not  necesaary  to 

consideration,  when  necessary  to 

consideration  need  not  be  expressed  in 

mnst  be  in  writing. 


when  promise  to  answer  for  another  not  deemed 

when  acceptance  necessary  to  validity  of. • 

interpretation  of  incomplete  contract.... 

intei^retation  of,  that  obligation  is  good  or  collectible 

interpretation  of,  that  obligation  is  good,  not  discharged  by 

harmless  omission  to  sue 

interpretation  of,  that  obligation   is  good,  when  broken  by 

•principal  leaving  the  State 

when  deemed  unconditional 

may  be  enforced  without  demand  or  notice,  when 

of  conditional  obligation,  effect  of. 

continuing,  defined 

continuing,  may  be  revoked,  when.... 

continuing,  letter  of  credit,  when  deemed 

liability  of  factor  on  sale  under,  commission.. 

party  to,  liability  of,  nut  greater  than  principal's.. 

party  to,  where  principal's  contract  void 

party  to,  not  restored  by  rescission  of  ag^reement  exonerating, 
party  to,  reduced  by  partial  satisfaction  of  principal  obliga- 
tion  , 

party  to,  exonerated  by  certain  dealings  with  principal 

not  exonerated  by  void  promise,  etc 

not  exonerated  by  mere  delay 

not  exonerated  by  release  of  principal,  when 

not  exonerated  by  legal  discharge  of  principal..... 

See  Lbtticb  or  Cbbditj  Surbtt. 


GUARDIAN : 

legal  proceedings  of  minor  to  be  conducted  through.. 

appointment  of,  by  Court,  supersedes  parent. .,. 

what 

kinds  of... 

general,  what. 

special,  what. 

appointment  of,  by  parent 

no  person  can  be,  of  estate,  without  appointment...... 

appointment  of,  by  Court 

ib 

Jurisdiction  of  Court  over 

rules  for  appointment  of  general 

powers  of,  appointed  by  the  Court. 

duties  of,  of  the  person 

duties  of,  of  (be  estate 

relation  of  guardian  and  ward  confidential 

death  of  joint  guardian 

removal  of. , 

appointed  by  parent,  how  superseded 

appointed  by  Court,  how  superseded ». 
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OUABDIAN:     (Continued.) 

leleaae  of,  by  ward • 

discharge  of 

of  insane  person 

may  consent  to  apprenticeship  of  ward,  when 

See  Ward. 

GUBST : 

innkeeper's  liability  for  personal  property  of. 

ib , 

innkeeper  has  specific  lien  on  goods  of,  for  what 

extent  of  innkeeper's  lien  on  goods  of. 

ib 

ib 

ib 

ib.. , 

See  Ihnkebpbb. 

H 

HABITUAL  DBUNEARDS: 

are  persons  of  unsound  mind 

HALF  BLOOD : 

relatiyes  of,  inherit  the  same  aa  those  of  whole  blood,  when... 

HANDWRITING : 

when  may  be  proved  in  taking  proof  of  executing  instruments 
evidence  of  Witness  must  satisfactorily  prove  what 

HARM: 

right  of  protection  from 

HEAD  OF  A  FAMILT : 

defined 

may  acquire  homestead 

homestead  declaration  of. 

See  HOMKSTKAD. 

^EIRS : 

may  dispute  legitimacy  of  issue < 

of  tenant  for  life,  when  take  as  purchaser % 

death  without,  defined... 

word  not  necessary  to  pass  fee 

HIGHWAY : 

Ulle  to,  passes  by  transfer  of  land  bounded  by 

HIBS: 

.  depositary  for,  when  person  offering  thing  in  performance  is.. 

depositary  for,  when  seller  of  personal  property  to  act  as. 

apportionment  of. 

See  Storaob  ;  Dbpobitabt  ;  HiRiira. 

HIB6B: 

products  of  thing  hired  belong  to 

must  use  ordinary  care 

must  repair  certain  injuries 

for  what,  may  use  thing  let 

may  terminate  hiring,  when 

must  pay  ratable  portion  of  hire,  when 

Or  Bbal  Propbrty  : 

may  repair  at  expense  of  lessor,  when 
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53 
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243 
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1503 
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HIBBR:     {Continued.) 

eontinaed  poMeuioo  of,  renews  lease ', 

must  give  notice  of  prooeedings  to  reooyer  land, 

when  must  pay  rent 

of  part  of  a  room  entitled  to  whole. 

Or  Pbrsonal  Propkrty  : 

*      must  bear  ordinary  expense 

may  repair  at  expense  of  letter 

mnst  return  property,  when  and  where 


HIRING : 

defined. 

hirer  entitled  to  product  of  thing  during 

covenant  for  quiet  possession  implied  in , 

obligations  of  parties  to , 

lb 

•     lb 

w4ien  letter  may  terminate 

when  hirer  may  terminate 

when  terminates 

when  terminates  by  incapacity  or  death  of  party. 

apportionment  of  hire  of. 

Or  Rbal  Property  : 

obligations  of  parties  to ^ 

ib 

ib 

term  of,  when  no  limit  fixed 

of  lodgings  for  indefinite  term 

when  presumed  to  be  renewed 

notice,  when  necessary  to  terminate. • 

rent  for,  when  payable 

in  subdivisions  of  rooms,  forbidden 

Or  Pbrsonal  PaoPBRTr : 

obligations  of  parties  to , 

ib 

ib 

ib 

of  ships... 

See  Landlord  :  Tenart. 


HOLDER : 


of  power,  defined.. 

of  negotiable  instrument  may  make  indorsement  special,  how 

presentment  must  be  made  by 

must  surrender  same  on  payment,  when ; 

must  give  receipt,  when .' 

must  indemnify  payer,  when 

must  give  proof  of  loss,  when 

notice  of  dishonor  to  be  given  by 

notice  of  dishonor,  when  to  be  given  by 

notice  of  dishonor,  how  given  by,  when  agent  only 

certain  information  to,  excuses  presentment,  etc 

payment  to,  when  sufficient 

of  bill  of  exchange  may  treat  it  as  dishonored,  when.. 

of  bill  of  exchange,  may  receive  qualified  acceptance,  when., 
of  bill  of  exchange,   not  bound  to  receive  acceptance   for 

honor 

of  bill  of  exchange,  must  receive  payment  for  honor 

of  bill  of  exchange,  must  give  notice  of  dishonor,  notwiUi- 

standing  acceptance  for  honor 

of  bill  of  exchange,  for  value,  entitled  to  certain  damages.... 
See  Bill  or  Exobanqb  ;  Nbgotiablb  IifSTRuiiKirT. 
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HOLIDAYS : 

defined 
ib.. 
ib.. 


HOMESTEAD : 

defined  and  its  exemption ^ 

from  wbat  property  maj  be  taken 

debts  from  which  it  is  not  exempted 

oonyeyancea,  mortgages,  etc.,  how  executed,  acknowledged. 

etc 

bow  abandoned 

proceedings  when  claimed  to  exceed  amount  of  exemption... 

how  property  disposed  of  on  report  of  appraisers 

fees  of  appraiser,  how  paid 

claimant,  how  may  enforce  official  duties 

who  may  acquire,  and  of  what  value 

declaration,  what  to  contain 

"head  of  the  fadtly,"  defined 

declaration,  how  executed  and  recorded 

petition  to  County  Judge  for,  what  to  contain 

Judge  to  appoint  appraisers 

duty  of  appraisers  if  ralne  exceeds  $1,000 

return  of  appraisers,  and  Judge's  certificate  thereon 

title  to  be  recorded,  where  and  how 


HOMBSTEAD  CORPORATIONS : 

may  be  formed 

time  of  corporate  existence 

by-laws  to  specify,  what. 

by-laws  to  be  furnished  to  members  on  demand 

advertisement  and  sale  of  delinquent  and  forfeited  shares. 

may  borrow  and  loan  funds,  and  for  what  time. 

minors  and  married  women  may  hold  stock.. 

limitation  of  speculation  in  lands 

forfeiture  for  speculation  beyond  certain  extent 

when  its  corporate  existence  terminates 

payment  of  premiums 

annual  report 

See  CoRPORATioiis. 


HONOR :    See  Bill  op  Excbaitoic  ;  Accbptaitob. 

HOTEL  CORPORATIONS; 

may  be  formed • 

See  Corporations. 


HUSBAND : 

abduction  of,  forbidden 

on  failure  to  agree  to  place  of  residence,  to  select 

wife  to  conform  to  such  selection,  or  she  commits  dessertion.... 
if  unfit,  and  wife  refuses  to  conform,  he  commits  desertion.... 

wilful  neglect  of,  to  provide  for  wife,  ground  for  divorce 

may  be  compelled  to  give  alimony 

ib 

may  be  required  to  give  security  for  alimony 

when  separate  property  of,  may  be  resorted  to  for  alimony.... 

when  wife  shall  supports 

legitimacy  of  issue  when  divorce  granted  for  adultery  of 

is  head  of  the  family... 

separate  property  of. • 

earnings  of  wife  not  liable  for  debts  of 
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HUSB  AN  D :     ( Continued. ) 

property  of  wife  not  liable  for  debts  of 

not  liable  for  debts  of  wife  eontmcted  before  marriage.  .••••••. 

power  of,  over  oommon  property 

not  allowed  an  estate  by  oonrtesy.. 

liable  for  support  of  wife < 

when  not  liable  for  support  of  wife 

not  bound  to  maintain  wife's  ohildren  by  former  marriage.... 
consent  of,  not  necessary  to  wife's  disposition  of  property  by 

will 

disposition  of  common  property  on  death  of.. 

contract  obtained  from  wife  by  duress  ot,  Toidable. 

contract  obtained  from  wife  by  menace,  roidable 

See  Marriagb  ;  Wif«. 

HUSBAND  AND  WIPE : 

mutual  obligations  of 

interests  separate  in  certain  respects 

may  make  contracts. 

bow  far  may  impair  their  legal  obligations 

mutual  consent  of,  to  separation,  a  sufficient  consideration.... 

may  be  joint  tenants  or  tenants  in  oommon 

common  property  of. 

not  answerable  for  each  other^s  acts 

property  rights  of,  how  goyemed 

marriage  settlements  of»  how  executed 

living  separate,  neither  have  superior  right  to  coitody  of  ohild 
concurrence  of,  not  necessary  to  execution  of  power  by  wife. 

inheritance  between y... 

See  HusBAMn ;  Wtrn ;  Mabriaob. 

HTPOTHBCATION :  See  Mortoaob  ;   Plkd«b  ;  Bottomrt  ;  Rbbpoit- 

DXKTIA. 


IDENTIFICATION : 

thing  granted  must  be  capable  of. •••• 

contracting  parties  must  be  capable  of. 

IDIOT :    See  Pxrsohs  of  Unsound  Mind. 

IDLB  ACTS : 

law  neither  does  nor  requires • 

lONORANCB : 

mistake  of  fact  through,  renders  contract  voidable 

ib 

See  MiSTAKB. 

ILLEGITIMACY: 

who  only  may  raise  question  of.... .. 

how  proved •« , 

ILLEQITIMATB  CHILD  : 

mother  entitled  to  custody  of. 

consent  of  mother  necessary  to  adoption  of 

effect  of  adoption  of 

appoinment  of  guardian  for 

when  takes  by  succession 

mother  succeeds  to  property  of  intestate 

IMPLIED  CONTRACT :    See  Contract. 
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IMP08SIBILITT : 

what 

of  performanoe,  wben  an  exoaae  for  non-performanee  avoids 

eoDtract 

of  ateertaining  object  of  oontraet  avoidi  it,  when 

of  ascertaining  consideration  aroids  it 

ib 

the  law  does  not  require 


1697 


IMPOSSIBLE : 

defined 

eondition,  void. 


IMPRISONMENT : 

for  life,  effect  of,  on  subsequent  marriage 

for  life,  pardon  for,  does  not  restore  marriage  rights. , 

for  life,  dissolves  marriage. , 

ib 

See  CONPIMBMBIIT. 


IMPROBABILITY  : 

of  contingency  does  not  render  ftitnre  interest  void. 

IMPROVEMENTS : 

miners  to  give  bonds  not  to  injure. 

construction  of  word 


697 


INCAPACITY : 

of  minors.. 

of  persons  of  unsound  mind  to  contract 

ib 

to  eontfact  marriage  renders  marriage  void 

physical,  ground  for  decree  annulling  marriage. 

of  party,  terminates  hiring. 

of  party,  terminates  employment... 

ib 

ib 

of  party,  terminates  agenoy 

ib 


INCEST : 


defined  and  forbidden. 


INCIDENT : 

passes  by  transfer  of  principal. 

ib 

ib 


69 


INCOME 


defined 

disposition  of,  by  what  rules  governed 

accumulation  of,  in  what  cases  allowed 

accumulation  of,  certain  directions  for,  void.. 

ib 

allowance  out  of  ....•...• , 

undisposed  of,  who  entitled  to.. 


INCORPORATION :  See  Corporatioms  ;  Articles  or  Ihcorporatioii. 

INCREASE : 

of  property  belongs  to  owner 

of  property  lent,  belongs  to  lender 

of  property  hired,  belongs  to  the  hirer 

freightage  not  to  be  charged  for  natural,  of  fireight.» 

of  pr  iperty  pledged,  is  pledged  with  the  property 
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366 
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INCUMBRANCES:  See  Brcumbrahcbs. 

INDBMNITT : 

bond  of,  on  transfer  of  non-remdent'a  stock.... 

to  depositary  by  depositor. 

when  employes  entitled  to,  from  employer 

ib 

to  trostee. 

to  partner  for  certain  losses  ^nd  expenses 

measare  of,  under  marine  insurance 

measure  of,  under  fire  insurance , 

measure  of,  under  life  and  health  insurance.... 

defined  

for  future  wrongful  act,  roid 

for  past  wrongful  act,  valid 

extends  to  acts  of  agent,  as  well  as  principal... 

to  seyeral  applies  to  each 

ereates  joint  liability  with  person  indemnified. 

interpretation  of. 

when  person  giving  has  rights  of  surety......... 

in  legal  proceedings,  oalled  bail 

in  legal  proceedings,  by  what  rules  governed.. 

insurance  a  contract  of 

guarantor  indemnified  liable  to  extent  of 


INDBNTURBS : 

of  apprenticeship,  what  to  contun. 

ib 

ib 

deposit  of  such 

causes  for  annulling  such 

proceedings  to  annul * 

certificate  on 

See  APPRBKTICBSHIP. 


INDOBSBB: 

indorsement  specifying,  oalled  special 

rights  of..... 

in  good  faith  for  consideration,  rights  of 

in  due  course,  defined 

in  due  course,  rights  of 

in  due  course,  may  enforce  negotiable  instrument  though  paid 

of  check,  rights  of .t 

See  Nbqotiabls  Ihstbumbnt. 


INDORSBHENT: 

on  marriage  certificate 

on  indentures  of  apprenticeship 

ib < 

of  Insurance  Commissioner,  on  arUdes  of  incorporation 

insurance  companies 

necessary  to  transfer  shares  of  stock 

of  Surveyor-General,  on  plat  of  selection  of  right  of  way.., 
non-negotiable  contract  in  writing  may  be  transferred  by... 
Or  NseoTiABLB  Ihsteukbivt  : 

defined , 

how  to  be  made 

may  be  made  on  separate  paper,  when 

general,  defined , 

general,  how  made  special... , 

special,  defined 

special,  how  may  destroy  negotiability 

implied  warranty  of. 

before  delivery  to  payee,  effeot  of. , 
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INDOBSBMENT:    {Coniintud,) 

withoat  reooune,  effect  of. 

ib : 

girea  prmty  to  contraot. 

party  making,  has  rights  of  guarantor 

for  acoommodation  has  rights  of  party  making 

without  consideration,  when  binding 

in  due  course,  defined 

in  due  course,  rights  conferred  by 

in  due  course,  of  instrument  in  blank • 

of  bill  of  lading,  effect  of 

See  Bill  of  Ladimo  ;  Nbootiablb  Inbtbumimt. 

IKDORSSR  : 

defined  

implied  warranty  of. : 

before  deliyery  to  payee,  liable  to  him *.. 

has  rights  of  guarantor..... 

has  rights  of  surety,  when 

without  recourse,  how  far  liable •• 

without  consideration,  to  whom  liable... 

of  bill  of  exchange,  when  exonerated  by  delay  in  presentment 

of  chock,  when  exonerated  by  delay  in  presentment 

notice  of  dishonor,  how  served  after  death  of. 

IKFANT :    See  Minor  Child. 

INFLUENCE  :    See  Adyahtaob  ;  Uhdvb  Influbhcb. 

INFORMATION : 

to  be  gi^en  on  insurance .•••..•• 

to  be  given  on  marine  insurance 

ib.... 

what  need  not  be  given  on  insurance , 

waiver  of  right  to,  on  insurance 

fraudulent  omission  to  communicate  certain,  on  insurance, 

effect  of .••• 

representing  in  insurance 

See  Rbprbsbhtatiom  ;  Oobcbalmbjit. 

INHERITANCE : 

words  of,  not  necessary  to  pass  a  fee ^....m 

See  SuccBBSioK. 

INJUNCTION : 

power  of  Court  to  issue,  in  action  by  creditor  of  mortgageor 

preventive  relief  granted  by 

provisions  concerning , 

when  allowed 

when  not  allowed 

See  Prevbhtitb  Relief. 
INJURY : 

right  of  protection  from 

right  to  use  force  to  defend  person  and  property  from 

tenant  for  life  to  do  no,  to  real  property 

who  may  sue  for,  to  real  property 

certain,  to  realty  forbidden,  by  mining 

threat  of,  to  person,  property  or  character,  renders  contract 

voidable 

ib 

contract  for  exemption  from  liability  for,  void 

obligation  to  abstain  from 

liability  for,  caused  by  neglect • 

ib 
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IKJURT:    (Ooniiuued.) 

innkeeper,  when  not  liable  for,  to  gneat's  property.... 

borrower,  when  to  repair 

hirer,  when  to  repair 

to  ship,  liabilitiei  of  feamen  for..... 

liabiUtiea  of  inland  earrier  for • .«•.• 

liabilitie*  of  marine  carrier  for... 

INLAND  BILL  OF  EXCHANaB :    See  Bill  of  Sxchami. 

INLAND  CARRIBB:    See  Carrisb. 

INNKEEPBR : 

defined 

liability  of,  as  depositary 

how  exempted  from  liability.... 

lien  of.. 

lien  of,  not  measured  by  propriety  of  supplies... 

lien  of,  when  arises..'. 

lien  of,  extends  only  to  goods  whioh  he  is  bound  to  receire.... 

lien  of,  extends  to  stolen  property • 

lien  of,  extends  to  horses  deposited. ...- • 

boarding-house  keeper  is 

INSANE  PBRSONS:  See  Prrbohb  of  Uhsodhd  Mihd. 

INSANITY : 

children  of  marriage  annulled  on  ground  of.. 

oustody  of  such 

ground  for  annulling  marriage • 

proposal  revoked  by 

See  Pbbbohs  or  Uvsoumd  Muid. 

INSOLVENCY : 

defined 

of  special  partnership,  claims  of  special  partner  on,  subordi- 
nate  

of  special  partnership,  preferential  assignments  en,  forbidden 

what  is  equivalent  to,  of  principal  in  guaranty.. 

of  consignee,  what  is .• 

consignor  may  stop  goods  in  transit  on,  of  consignor............ 

INSOLYBNT  : 

debtor,  beneficial  trust  of,  passes  to  assignees  of. 

INSPECTION : 

buyer  has  right  of,  of  thing  sold  with  warranty 

INSTRUMENTS  : 

containing  condition  wrong  j>er  t«,  Toid.. 

executing  power  to  be  in  writing • 

in  execution  of  power,  deemed  conveyances....... 

in  execution  of  power,  fraud,  how  affects......... 

affecting  title  to  real  property,  ownership  of. 

certain  non -negotiable  written,  transferable 

by  married  woman,  void  unless  acknowledged,  how 

by  attorney  in  fact,  void  unless  executed,  how 

distinction  between  sealed  and  unsealed  abolished 

in  writing  prima  facie  import  consideration 

burden  of  proof  of,  showing  want  of  sufficient  consideration 

to  support,  lies  where 

evidencing  title  declared  by  judgment,  how  proved  for  record 

what  shall  not  be  recorded. 

proved  by  other  than  subscribing  witness,  how  recorded*. ..... 
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886 
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191 
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334 
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IN8TBUMBNT8:    {Continued.) 

ezMuted  ander  power  of  attorney,  when  deemed  reoorded 

execution  of,  proof  of,  how  made- 

ib« 

•abaequent  recording  of  prior,  void  aa  to  rabseqaent 

when  deemed  recorded 

recording,  exeonCion  and  acknowledgment  of,  affecting  home- 
stead   

implied  warranty  on  Mle  of  written,  executory 


Ebal 


enumerated 

witnetMfl  not  necessary  to  dieir  Talidity- 

when  maybe  recorded ,.... 

effect  of  execution  of,  by  married  woman 

authority  of  agent  to  execute  executory,  to  be  in  writing 

mortgage  of  real  property,  for  what  purpose  deemed 

Fkaudulbxt : 

when  Toid  against  purchasers..! 

when  not  Toid  agMust  purchasers 

power  to  rcToke,  when  deemed  executed. 

ib 

other  proTisions  concerning • 

when  Toid  against  creditors 

may  be  valid  in  favor  of  purchaser 

can  be  avoided  by  judgment  creditor  only- 

UVBBCOBDKD  : 

▼alid  as  between  parties  and  privies  thereto 

when  void- 

purchase  from  subsequent  grantee  without  notice  prior,  valid- 
holder  of  recorded   instrument  presumed  in  good  faith,  as 

against  holder  of- , 

actual  notice  of,  by  holder  of  subsequent  recorded,  evidence 

of  bad  faith , 

circumstances  to  rebut  that  presumption- , 

void  as  against  encumbrances.... 


IK6ULT : 


right  of  protection  from. 


INBUBABLB  INTBRKST : 

in  general,  defined 

may  consist  in  what 

carrier  or  depositary  has 

mere  contingency  or  expectancy  is  noL..... 

measure  of. 

essential  to  validity  of  insurance , 

must  exist  at  what  time 

effect  of  transfer  of. 

effect  of  transfer  after  loss 

effect  of  transfer  in  one  of  several  things 

effect  of  transfer  between  joint  owners,  etc 

effect  of  change  of,  by  death 

in  life  or  healUi  insurance,  who  has 

Ih  MaRIMB  iNtDBAXCB  : 

of  owner  of  ship ^ - , 

of  owner  of  ship  covered  by  bottomry  bond 

of  owner  of  ship,  in  freightage 

of  owner  of  ship,  in  freightage  under  charter  party. 

of  owner  of  ship,  in  profits- , 

of  owner,  under  charter  party .« 
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INSURANCE : 

defined 

what  may  be  subject  to. 
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INSURANCE:    {Oontinied,) 

usual  kinds  of... , ••••• 

parties  to,  defiuecL < 

parlies  to,  who  may  be..«. 

ib.. - 

by  mortgageor  in  favor  of  mortgagee,  effect  of. 

void  if  insured  has  no  interest 

when  interest  must  exist ^ 

change  of  interest  suspends 

change  of  interest  after  loss  does  not  suspend 

change  of  interest  in  thing  separately  insured  does  not  iua- 
pend,  as  to  other  things < 

change  of  interest  by  succession  does  not  avoid..... 

change  of  interest  from  one  joint  owner,  etc.,  to  another,  does 
nut  avoid .••• 

conceiUment  in,  defined 

concealment,  ground  for  rescission .' 

what  must  be  communicated  in f... 

what  need  not  be  communicated  in....... ••••••.. 

what  is  deemed  material  in..... 

what  parties  to,  are  bound  to  know 

right  to  information  in,  how  waived 

what  information  not  necessary  to « 

fraudulent  concealment  of  facts  concerning  warranty,  avoids 

parties  to,  not  bound  to  state  matters  of  opinion. , 

representation  in,  onX  or  written 

representation  In,  when  made... 

representation  in,  how  interpreted 

representation  in,  when  deemed  a  promise.^ 

representation  in,  how  affects  policy 

representation  in,  may  be  withdrawn,  when > 

representation  in,  refer*  to  what  time.... 

representation  in,  upon  belief..... 

I  representation  in,  when  deemed  false • • 

representation  in,  false,  ground  for  rescission............ 

representation  in,  materiality  of,  how  determined.. , 

policy  of,  defined , 

policy  of,  must  specify  what............ 

policy  of,  whose  interest  covered  by... , 

policy  of,  may  provide  for  avoidance , 

policy  of,  in  favor  of  agent,  etc.,  how  expressed ••., 

policy  of,  in  favor  of  partner,  etc.,  how  expressed 

policy  of,  general  description  in,  to  whom  applicable 

policy  of,  may  be  framed  for  benefit  of  successive  owners..... 

policy  of,  not  transferred  by  transfer  of  thing  insured , 

policy  of,  open,  defined 

policy  of,  valued,  defined • , 

policy  of,  running,  defined.... , 

policy  of,  effect  of  receipt  in ....< 

policy  of,  agreement  not  to  tranafer  claim  under,  void , 

policy  of,  warranty  in,  defined... 

policy  of,  form  of  warranty  in .••........•.. 

express  warranty  must  be  in  policy 

express  warranty  defined .., 

warranty  may  relate  to  past,  present  or  future... ..,...• 

warranty  as  to  future,  defined.... 

warranty,  performance  of,  when  excused 

warranty,  breach  of,  material  ground  for  rescission.... 

warranty,  breach  of  immaterial,  does  not  avoid 

warranty,  breach  of,  without  fraud,  effect  of. 

premium  of,  when  earned 

premium,  return  of,  when  due 

premium,  return  of,  when  not  due • ......•• 

premium  on,  when  none  allowed 
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INSURANCE :     ( Continued.) 

premium  on,  in  ease  of  OTer-Iniaranee 

premium  on,  contribution  to....... >..• 

ib 

perils,  what  eovered  by 

perils,  loss  incurred  by  rescue  from,  covered  by 

perils  exeepted  from 

perils  caused  by  fraud,  wbennot  ooTered  by 

notice  of  loss  under,  must  be  given 

notice  of  defects  or  delay  in,  how  waived 

proof  of  loss  under,  what  must  be  given.. • 

proof  of  defects  or  delay  in  notice  of  loss,  how  waived 

proof  of  loss  by  oertifloate,  when  exonsed. 

double,  defined • 

double,  contribution  under 

reinsurance,  defined 

reinsurance,  what  must  be  oommnnioated  on ». 

reinsurance  presumed  to  be  agttnst  liability 

reinsurance,  original  insurer  has  no  interest  in 

special  partnership  not  allowed  to  carry  on  business  of.... 

of  lotteiy,  forbidden....... ....•.••. 

Marirb  : 

defined 

insurable  interest  under 

insurable  interest,  owner  of  ship  has 

insurable  freightage,  when 

expected  freightage,  when  insurable..... 

insurable  interest  under  charter  party,  wben  begins.. 

insurable  interest  in  profits • 

insurable  interest  of  charterer  of  ship 

what  must  be  communicated  in 

what  information  is  material  in 

when  persons  insured  by,  presumed  to  have  informatinn 

effect  of  certain  concealments  upon 

representation  wilfully  false,  avoids 

eventually  false,  does  not  avoid 

warranty  of  seaworthiness  implied 

warranty  of  seaworthiness,  when  complied  with 

meaning  of  "  seaworthy,''  in  respect  to  insarance 

ib 

warranty  of  seaworthiness,  effect  of.. 

different  degrees  of  seaworthiness,  as  contemplated  by  policy 
of.. 

ib 

warranty  of  neutrality,  effect  of. 

voyage  covered  by,  how  determined*. 

ib 

voyage,  deviation  from,  defined 

voyage,  deviation  from,  when  proper 

voyage,  deviation  from,  when  improper... 

voyage,  deviation  from,  effect  of 

loss  under,  total. or ^partiaL 

ib 

actual  or  constructive  loss  under 

actual  total  loss  under. 

constructive  total  loss  under............ 

actual  loss,  when  presumed 

on  cargo,  etc.,  when  voyage  is  broken  np........ 

abandonment  unnecessary  upon  actual  total  loss.. 

loss  of  profits,  when  presumed... 

covers  expenses  of  reshipment  in  certain  eases... a.. 

of  profits,  when  recoverable 

ib 
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INSURANCB:    (Ctrntinutd.) 

iVee  of  ATerage,  •ffeot  of^ 

agAtnst  total  loss  onij,  effect  of^ 

abaDdonment  ander^ i • 

measare  of  indemnity  nnder« ..•.•...•••... 

valuation  in  policy  of,  when  oonclusiTe 

Talaatlon  in  policy  of,  when  applicable  to  partial  loes^ 

Talaation  in  policy  of,  apportioned 

ralnation  in  policy  of,  of  profits - 

measure  of  indemnity  under  open  policy  of • 

measure  of  indemnity  in  case  of  damage. • 

measure  of  indemnity  where  expenses  are  inearred... 

measure  of  indemnity  for  general  aTerage. 

measure  of  indemnity  where  insured  entitled  to  oontributlon.. 
measure  of  indemnity  in  ease  of  partial  loss  of  ship,  ete 


2711 
2713 


FnuE: 


effect  of  concealment  or  false  repreaantation  upon 

effect  of  alteration  in  thing  npon....,fl...M.. •• 

ib 

how  affected  by  acts  of  insured 

measure  of  indemnity  under.. .#• 

LiFB  AHO  Hbalth  : 

when  may  be  payable 

who  may  be  insured  by 

may  be  transferred,  etc.,  to  person  having  no  interest.... 

notice  of  transfer  of,  not  necessary 

measure  of  indemnity  under... 

does  not  pass  to  assignee  for  benefit  of  oreditort 

ship's  manager  cannot  bind  owners  to 


INSURANCE  COMMISSIONER: 

articles  of  insurance  incorporation  to  be  filed  with .«. 


INSURANCE  CORPORATIONS  : 

may  be  formed .^ 

articles  of  incorporation  to  be  submitted  to  Inenranee  Com- 
missioner  

to  comply  with  requirements  of  Title  on  /iMnraiioe  Commm- 
tioner  (Political  Code) 

subscription  to  coital  stock* 

purchase  and  conTcyance  of  real  estate 

policies,  how  issued  and  by  whom  signed... .«•• ... 

dividends,  of  what,  and  when  declared 

Directors  liable  for  loss  on,  in  certain  cases... .«. 

Fire  and  Marine  : 

capital  stock , 

payment  of  subscription.. * 

certificate  of,  of  paid  up  capital  stock  to  be  filed 

property  which  may  be  insured.. 

tandi  may  be  invested,  how 

rate  of  risk ., 

amounts  to  be  reserved  before  making  dividends... 

ib 

Mutual  Life,  Health  and  Aeddent : 

capital  stock • 

guarantee  ftaod... 

of  what  guarantee  fund  shall  consist • 

what  it  constitutes , 

deficiency  in  capital  stock.. 

declaration  of  fixed  capital  to  be  filed.. 

guarantee  notel  and  interest,  how  disposed  of. 

insured  to  be  entitled  to  vote 

may  invest  in  what  securities 

number  of  Directors  may  be  altered,  how 
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INSURANCE  CORPORATIONS :     {Continued.) 

limitation  to  the  holding  of  stock 

premiomB,  bow  pajri^le 

to  furnish  losaranoe  Commissioner  certain  facts 

no  stamp  required  on  contract  of  accident  insurance. 


INSURED : 

PnBfiON : 

defined • .^ 

who  may  be , 

must  bare  insurable  interest. 

effect  of  change  of  interest  upon  rights  of 

ib 

ib 

ib. 

ib.. 

ib.. 

what  must  be  communicated  by..,. • 

not  answerable  for  truth  of  information,  when 

effect  of  naming,  in  policy 

effect  of  Tague  description  of,  in  policy 

agreement  not  to  transfer  claim  of,  after  loss,  void 

statement  in  policy  concerning,  is  warranty 

entitled  to  return  of  premium,  when 

ib 

ib 

when  not 

wilful  act  of,  not  covered  by  insurance 

must  give  notice  of  loss 

what  proof  must  be  giTcn  by. 

may  require  payment  ftom  any  insurer  when  donUy  insured.. 

has  no  interest  in  reinsurance.. 

In  Marine  Ineuranee  : 

presumed  to  know  of  loss,  when 

effect  of  false  representation  by •^ 

entitled  to  payment-without  i^andonment,  when 

may  abandon,  when 

agents  of,  are  agents  of  insurer,  after  abandonment 

not  obliged  to  abandon 

may  recover  proportion  of  profits,  when.... 

may  recover  whole  loss  from  Insurer,  subrogating  him  to  right 

of  contribution..... 

In  Fire  Jueuranee: 

what  acts  of,  do  not  avoid  policy... 

Thiro  : 

lottery  or  lottery  prise  cannot  be 

against,  what  may  be 

effect  of  change  of  interest  in 

ib 

ib 

ib 

ib 

ib 

transfer  of,  does  not  transfer  policy 

statement  in  policy  concerning,  is  warranty 

exposure  of,  to  peril,  entitles  insurer  to  premium 

liability  of  insurer  for  loss  incurred  in  rescue  of. 

total  loss  of,  defined 

may  be  abandoned,  when 

belongs  to  insurer  after  abandonment. 

belongs  to  insurer  after  payment  for  £6tal  loss 

valuation  of 

in  fire  insurance,  effect  of  alteration  in * 

ib .• 
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INSURED:     {Continued,) 

in  fire  insuranoe,  effeot  of  alteration  in. 
interest  in,  when  mnst  exist 


INSURER : 

defined 

whe  may  be - 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee., 
what  most  be  oommunieated  by 

ib 

ib 

ib 

may  rescind  for  fraudulent  ooneealment..... 

breach  of  warranty  exonerates,  when... 

entitled  to  premium,  when... • 

must  return  premium,  when 

must  contribute  to  return  of  premium,  when. 

liable  for  what  losses ..m 

ib 

ib 

ib 

notice  of  loss  must  be  given  to 

notice  of  loss,  what  defects  in,  widved  by....... • 

delay,  when  waived  by • 

must  contribute  on  double  insuranoe 

reinsurance  by • •• «... 

In  Marin  b  Insuranck  : 

exonerated  by  certain  oonoeidments.. 

may  rescind  for  false  representation....... 

not  liable  for  loss  after  deviation 

liability  of,  when  voyage  broken  up 

ib 

liability  of,  for  profits 

liability  of,  for  partial  loss 

ib y , 

ib 7. 

abandoninent  to 

paying  as  for  toUJ  loss,  entitled  to  all  that  remains.. 

agents  of  insured  act  for,  after  abandonment 

mere  silence  of,  is  not  acceptance  of  abandonment , 

of  ship,  what  belongs  to,  ^ter  abandonment.. 

how  liable,  on  refusal  to  accept  abandonment 

liability  on  loss  of  profits.... , 

liability  on  damage  of  thing  insured 

liability  for  repairs 

liability  for  contribution  by  insured. , 

liability  where  insured  has  claim  for  contribution 

liability  for  partial  loss  of  ship,  etc 

may  rescind  for  fraud  in  valuation 

In  Fire  Insuranck  : 

may  rescind  for  alteration,  when..... , 

In  LirB  Insuranck  : 

notice  of  transfer,  etc,  to,  unnecessary.... 


INSURRECTION  : 

involuntary  deposit  may  be  made  in  case  of. 
duty  of  depositary  in  such  case 


INTEMPERANCE : 

habitual,  defined 

habitual,  ground  for  divorce.. 


INTENTION : 

to  desert,  not  always  oo-exist  with  separation. 


2755 
2552 


2538 
2539 
2542 
2563 
2564 
2647 
2669 
2562 
2612 
2616 
2617 
2621 
2626 
2627 
2626 
2629 
2633 
2635 
2636 
2642 
2646 

2672 
2676 
2696 
2707 
2708 
2719 
2711 
2737 
2746 
2716 
2725 
2726 
2727 
2730 
2731 
2740 
2742 
2743 
2744 
2745 
2746 
2736 

2753 

2765 


1815 
1816 


92 
107 


95 


474 
446 


446 
446 
446 
449 
459 
469 
462 
449 
456 
456 
456 
457 
457 
458 
458 
458 
458 
459 
459 
459 
460 

463 

463 
466 
467 
417 
468 
468 
471 

468 
470 
470 
470 
471 
471 
472 
472 
473 
473 
473 
473 
471 

474 

475 


350 

351 


]5 
28 
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INTENTION:     (Continued.) 

to  doaert,  oot  to  be  inferred • 

to  desert,  bow  may  be  established 

of  author  of  power,  to  be  followed  in  its  ezeoation... 

of  grantor,  how  ascertained  in  ambtgaoos  grant 

of  testator  to  govern  interpretation  of  will 

ib , 

of  testator,  bow  aseertained 

OTermles  grammatioal  oonstroetion....... 

overrules  technical  meaning 

sabstantial  compliance  with,  sufficient. 

to  make  ademption,  must  be  made  in  writing 

to  extinguish  old  obligation  necessary  in  novation..., 

such  presumed,  when..., 

to  deceive,  an  essential  element  of  fraud 

of  parties  to  govern  interpretation  of  contract. 

of  parties,  bow  ascertained 

of  parties,  when  ascertained  by  the  language 

of  parlies,  when  ascertained  by  the  writing  alone 

of  parties  to  revision  of  contract  so  as  to  eonform  to, 

of  parties,  how  ascertained  in  revision 

superior  to  terms  of  written  contract,  when 

general  terms  to  be  restricted  by  main 

particular  clauses  subordinate  to  general 

words  inconsistent  with,  to  be  rejected 

presumption  of,  to  destroy  or  cancel  contract. 

of  trustor,  necessary  to  creation  of  trust • 

fraudulent,  a  question  of  fact 


INTEREST : 

Ih  Propirtt  : 

none,  unless  specified  in  the  Code 

ib 

absolute 

qualified 

joint 

partnership  

in  common 

present 

future , 

future  rights  of  posthumous  children  in 

future,  pass  by  transfer 

ib 

future,  none,  unless  specified 

future,  how  defeated 

ib 

iViture,  when  not  defeated 

ib 

future  vested , 

future  contingent 

future  contingent,  may  be  alternative 

future  contingent,  not  void  beoause  improbable.. 

perpetual , 

limited 

mere  possibility  of,  not  transferable , 

when  void  for  suspending  alienation 

in  personal  property,  how  protected. 

in  real  property  called  estate. 

chattel 

what,  aflfocted  by  transfer , 

time  of  creation  of 

merger  of,  destroys  servitude 

in  ship,  how  transferred 

in  existing  trust,  how  transferred 


100 

26 

100 

26 

900 

192 

1069 

220 

1317 

269 

1370 

277 

1318 

260 

1324 

270 

1327 

270 

1348 

273 

1351 

273 

1631 

305 

1533 

306 

1572 

312 

1630 

324 

1637 

324 

1638 

324 

1639 

324 

8399 

576 

3401 

577 

1040 

324 

1048 

325 

1650 

325 

1653 

326 

1699 

332 

2221 

463 

3443 

583 

701 

162 

702 

162 

679 

159 

680 

159 

683 

159 

684 

160 

685 

160 

689 

160 

690 

160 

698 

161 

699 

161 

700 

162 

703 

163 

739 

166 

740 

166 

741 

166 

742 

166 

694 

161 

695 

161 

696 

161 

697 

161 

691 

161 

692 

161 

700 

162 

710 

163 

947 

199 

701 

162 

765 

171 

1083 

222 

749 

167 

811 

178 

1135 

233 

1135 

233 
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INTEREST:    {Continued,) 

eertain,  in  rem*tnder,  not  aJSeoted  by  deatltof  deTisoe.... 
trustee  must  give  beneficiary  notioe  of  bis  aeqnisition  oC. 

transfer  of|  when  a  mortgage 

Or  MoMBY : 

defined 

in  bequest  of  moneyi  when  accrues. ••........ 

on  legacies • 

application  of  payments  to 

stopped  by  offer  of  performance 

annual  rate  of 

legal  rate  of • 

ib 

when  becomes  part  of  principal 

on  Judgment 

when  trustee  may  be  required  to  pay..... 

ib.. 

rate  on  loan  under  bottomry... 

rate  on  loan  under  respondentia. .*. 

rate  on  amount  of  protested  foreign  bilL 

as  damages..... 

as  damages,  in  actions  other  than  contract 

as  damages,  limit  of  rate  of»  by  contract 

acceptance  of  principal  waives 

compound,  defined...... 


INTERPRETATION : 

of  the  Code ,.... .«•... 

of  words  and  phrases 

of  representation  in  insurance •• 

of  agreement  to  indemnify 

of  guaranty. 

of  suretyship 

of  negotiable  instruments 

maxims  of.» ■. 

Op  Qbamt : 

how  made • 

in  what  consists 

of  limitations 

by  aid  of  recitals 

of  ambiguous  language 

against  grantor 

to  give  consistency  to  all  parts 

of  irreconcilable  provisions 

of  words  of  description 

of  words  of  inheritance 

Op  Wills  : 

according  to  intention 

to  be  confined  to  written  will ; ., 

rules  of,  to  be  observed , 

several,  to  be  taken  together 

all  parts  to  be  considered  in 

latter  part  controls , 

distinct  clause  not  afiected  by  indistinct. 

in  case  of  ambiguity  or  doubt 

words  to  be  taken  in  ordioary  sense 

words  to  receive  operative  construction.. 

technical  words : 

technical  words  not  necessary 

to  avoid  intestacy 

of  devise,  etc.,  of  real  property,  etc 

of  devise  of  residue  of  real  property 

of  devise,  as  referring  to  time  of  death... 

of  devise  or  bequest  to  a  class. 


1M4 
2333 
3921 

1015 
13fifi 
1360 
1479 
1M4 
1916 
1917 
1918 
1919 
1930 
2237 
2262 
3022 
3030 
3236 
3287 
3288 
3289 
3296 
3585 


2837 


1065 
1066 
1067 
1068 
1060 
1070 
1071 
1072 
1074 
1076 

1317 
1318 
1310 
1320 
1321 
1321 
1322 
1323 
1324 
1325 
1327 
1328 
1326 
1331 
1332 
1333 
1337 


27S 
404 

49T 

361 

ri 
m 
tn 
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m 

363 

SOS 
406 

400 
515 
517 
546 
555 
555 
555 
555 
607 


602 

603 
451 
477 
481 
487 
515 
595 

2M 
321 

2)0 
2)0 
2)0 
2)1 
211 
211 
211 
221 

200 
260 

ro 

170 
276 

276 
276 
276 
276 
176 

ro 

271 
276 

171 

rti 

271 
271 
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IKTBRPRBTATION :    (OonHnued.) 

of  words  of  donation  and  limitation  «.. 

of  directions  for  oooTonion 

by  what  law  gorpmtd,, 

Or  Obligatiohs  : 

funeral  rules  for 

of  conditions  involTing  forfeiture 1... 

Op  Comtracts: 

to  be  uniform..........^....... : 

to  effectuate  mutual  intention , 

to  ascertain  intention... , 

to  be  goTcmed  by  language  used......... 

to  be  governed  by  written  words. ......... 

exception  incases  of  Arand 

entire  contract  to  be  considered  in 

several  contracts  to  be  taken  together  in 

to  be  favorable  to  its  validity.. .«.••.• 

according  to  ordinary  sense  of  words.... 

technical  words  in 

what  law  governs.. 

by  surrounding  circumstances 

subject  matter  to  be  considered  in 

to  be  restrained  by  its  object. 

uncertainty  in,  to  be  construed  agunst  whom 
ib 

general  intent  to  prevail  in 

original  and  written  parts  in,  to  prevaiL 

repugnances  in 

inconsistent  words  to  be  r^ected  in 

what  stipulations  implied  in 

incidents  to  contract  implied  in , 

in  respect  to  time  of  performance 

time,  when  deemed  essential  in 

See  DnpmrnoKs. 


•a ••■••« •••••••*• «•••••••••■ 


IKTERPRETER : 

may  be  employed  in  taking  acknowledgments.... 


INTESTATE : 

property  of,  how  applied  to  payment  of  debts... 

property  of,  how  distributed .*. 

ib ^ 

if  illegitimate  child  dies,  mother  is  successor.... 
See  Snccassioii. 


INUNDATION : 

voluntary  deposit  may  be  made  in  case  of 
duty  of  depositary  in  such  case.. 


INVENTOR : 

rights  of. 

rights  of  subsequent 

See  Product  op  thi  Miud. 


INVENTORY : 

of  separate  property  of  wife 

effect  of  filing  such. ..p... 

n  on -entry  of  property  therein  evidence  of  what. 

specific  legatee  must  make  and  deliver 

assignor  for  bene6t  of  creditors  must  make 

ib.. 


INVESTMENT : 

of  trust  money,  by  trustee... 


1335 
1338 
1877 

1423 
1443 

1336 
1633 
1337 
1338 
1339 
1640 
1641 
1343 
1643 
1344 
1645 
1646 
1647 
1647 
1648 
1649 
1654 
1650 
1661 
1652 
1663 
1665 
1656 
1667 
1668 


1183 


1358 
1385 
1386 
1388 


]ai5 
1816 


980 
984 


171 

172 

173 

1365 

3461 

3463 


3261 


371 
373 
377 

393 
293 

333 
334 
324 
324 
334 
334 
334 
324 
326 
326 
326 
326 
326 
325 
326 
326 
326 
326 
320 
326 
326 
326 
326 
327 
327 


343 


376 
279 
379 
383 


360 
361 


308 
308 


39 

39 

39 

376 

688 

688 


408 
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JjrVOLVWTABY  JJKPOBITi    8se  DxFonr. 

ISLANDS : 

ownership  of,  newly  formed  in  navigable  ftream 

ownership  of,  newly  formed  in  unnavigable  stream, 

ISSUB : 

death  without,  defined • 


J 

JETTISON: 

defined 

in  what  order  made 

by  whom  made « 

loss  by,  how  borne • 

loss  by,  called  general  averagiB  loss 

loss  of  cargo  stowed  on  deck 

application  of  rules  concerning * ^ 

Bee  Gbnbbal  Atbragb. 
JOINT: 

ownership  may  be 

interest,  defined 

obligation  may  be : 

obligation,  contribution  between  parties  to 

and  several,  obligation  may  be 

and  several,  eontribution  of  parties  to 

and  several,  contract,  when  presumed  to  be 

debtors,  effect  of  performance  by  one  of  several 

debtors,  effect  of  release  of  one  of  several 

creditors,  effect  of  performance  to  one  of  several 

creditors,  effect  of  directions  by  one  of  several 

owners,  delivery  of  deposit  to,  how  made 

service,  how  performed  after  death  of  Joint  employ6 

interest,  change  in,  does  not  affect  insurance 

drawees,  presentment  to ^ 

JUDGB: 

order  of,  for  adoption 

of  Probate  Court,  may  consent  to  apprenticeship  of  child  when 

of  Court  of  record,  may  take  acknowledgments,  etc 

duty  of,  where  ezeeution  issues  against  homestead 

may  order  deposit  of  $5,000  out  of  proceeds  of  homestead  sale 
See  CouNTT  Judob  ;  Distbict  Jvdob  ;  Court. 

JUDGMENT : 

Biay  be  obtained  affirming  validity  of  marriage 

children  of  marriage  to  be  annulled,  to  be  specified  in 

effeet  of,  annulling  marriage » 

against  corporations,  how  satisfied 

attornment  to  stranger  by  virtue  of,  valid 

instruments  evidencing  title  declared  by,  how  acknowledged 

for  record 

interest  on 

of  dissolution  of  partnership,  partner  eiftitled  to 

recovery  of,  by  creditor  against  surety,  effect  of. 

against  indemnitee,  when  conclusive  against  indemnitor 

lion , 

of  rescission ^.m... 

of  cancellation .' 

JUDICIAL  SALE : 

implied  warranty  on , , 

pledgee  may  foreclose  right  of  redemption  by , 


iei< 
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393 

2149 

393 

2150 

393 

2151 

893 

2152 

893 

2154 

394 

2155 

394 

683 

159 

683 

151 

1428 

290 

1429 

291 

1437 

290 

1429 

290 

1659 

327 

1474 

296 

1543 

307 

1475 

296 

1476 

296 

1827 

852 

1091 

373 

2557 

448 

3187 

540 

227 

48 

265 

54 

1172 

239 

1242 

254 

1243 

254 

76 

21 

84 

23 

86 

24 

388 

90 

1128 

233 

1161 

2)6 

1920 

303 

2452 

432 

2839 

487 

2778 

477 

8067 

521 

3^06 

577 

3412 

578 

1777 

347 
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513 

213 
213 
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Seotion. 


P«S«. 


JUSTICE  OF  THB  PEACE: 

may  give  consent  to  appfenticiiig  obild,  when 

may  order  meeting*  of  eorporfttions,  when 

may  take  proof  or  acknowledgment  of  instruments,  in  what 
limits. 


K 


EBBPIKG:     See  Dbpobit  fob  Ebbpiro. 

KNOVfLBDGE : 

necessary  to  ralidity  of  ratification 

of  principal  not  necessary  to  create  guaranty.. 


LAND: 


State,  and  appnrtenaoM  thereto,  when  granted  to  corporation 

lb 

ib 

when  such  reverts  to  the  State... 

is  real  property 

defined 

limitation  on  leases  of  agriooltaral • 

hardens  and  servitudes  on 

ib 

right  of  flooding,  an  easement... 

See  Real  Propbrtt. 


LAND  AND  BUILDINQ  CORPORATIONS : 

may  be  formed 

how  organized 

may  borrow  money 

powers  and  object  of. 

may  insure  the  lives  of  members  and  debtors.. 

may  own  what  real  estate 

by-laws  may  provide,  what 

annual  report 

liability  of  shareholders  for  debts 

consolidation  and  transfer  of  business^i 

minors  and  married  women  may  hold  stock.... 


UNDLORD  : 

relation  of,  how  terminated  at  will < 

when  may  re-enter  on  property , 

when  may  collect  doable  rent 

ib 

grant  by,  valid  without  attornment  by  tenant.... 
attornment  to  stranger  Totd,  without  consent  of., 

must  repair,  when 

tenant  may  repair  at  expense  of,  when 

acceptance  of  rent  by,  renews  lease 

tenant  must  inform,  of  adverse  proceedings  in.... 

must  not  let  room  in  parts 

See  Innkbbpkb. 


LAPSE  OP  TIME  : 

defined , 

in  action  for  diTorce,  establishes  certain  presumptions. , 
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310 

1170 


3314 
2788 


54 
70 

239 


415 

479 


366 

86 

867 

86 

368 

86 

370 

86 

658 

15tt 

659 

Ibt 

717 

163 

801 

176 

802 

176 

801 

176 

286 

61 

639 

147 

640 

147 

641 

148 

642 

148 

643 

148 

644 

148 

646 

149 

646 

149 

647 

150 

648 

150 

788 

174 

790 

174 

791 

175 

792 

175 

1126 

232 

1128 

233 

1941 

365 
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366 

1945 

366 

1948 

367 

949 

367 

125 

32 

125 

32 
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LAP8B  OF  TIME  :    {Continued.) 

presnmptioni  I'xisiog  from^  may  bo  rebutted U6 

insufficient  to  bar  aotion  in  divorce  to  be  affirmatiTely  stated 

in  complaint 181 

proposal  to  contract,  when  revoked  by 15S7 

partnership  dissolved  by 2450 

does  not  extinguish  lien 3911 

extinguishes  bottomry  lien '  3027 


does  not  legalize  nuisance.. 


LAW: 


defined 

Common,  the  rule  of  decision  in  Courts  of  this  State. 

of  nations,  part  of  Common  Law , 

domestic  or  municipal,  part  of  Common  Law 

no  Common  Law  where  law  is  declared  by  the  Code.. 

governing  personal  property 

performance  excused  if  prevented  by 

mistake  of,  defined 

mistake  of  foreign,  is  mistake  of  fact...... 

interpretation  of  will  to  be  goTemed  by,  what. , 

interpretation  of  contract  to  bo  governed  by,  what.... 

certain  things  implied  in  contract  from 

ib 


advantage  of,  when  may  be  waived 

does  not  interpose  between  those  equally  in  the  right  or 

equally  in  the  wrong 

gives  preference  to  the  vigilant 

respects  form  less  than  substance 

never  requires  impossibilities • 

neither  does  nor  requires  idle  acts 

disregards  trifles 


8490 


3 

5 

6 

6 

7. 

946 

1511 

1578 

1579 

1377 

1646 

1655 

1656 

3513 


LAWFUL  : 


object  of  contract  must  be 

consideration  of  contract  must  be 

contract  to  be  interpreted  so  as  to  make  it.. 


LEAS£: 


of  agricultural  lands,  limitation  of 

of  town  or  city  lots,  limitation  of. 

for  life,  rent,  how  recovered  on 

power  may  be  granted  to  owner  for  life  to  make  certain 

construction  of  certain  powers  to 

power  to  owner  for  life  to  make,  not  transferable 

such  may  be  released 

mortgages,  by  party  having  power  to 

for  term  of  more  than  one  year,  a  real  instrument 

for  term  of  more  than  one  year,  witness  not  neeessaiy 

validity 

tenant  not  liable  for  breach  of  condition  of,  without  notice  of 

grant. 


to 


LEGACY 


gift,  when  treated  as.....;... 

specific 

demonstrative 

annuity 

residuary 

general 

Property,  how  applied  to  payment  of. 
ow  applied  to  payment  of  debts 

to  kindred,  etc.,  chargeable  only  after  others, 
abatement  of « 


1596 
1607 
1643 


717 
718 
823 
924 
925 
926 
927 
928 
1092 

1098 

1126 


1153 
1357 
1357 
M57 
1357 
1357 
1359 
1360 
1361 
1362 


3524 

597 

3527 

598 

3538 

598 

3531 

598 

3532 

59S 

8533 

598 

32 

34 
316 
432 
496 
516 
592 


2 
2 
3 

3 
3 
199 
302 
315 
315 
277 
325 
326 
326 
595 


317 
311 
32S 


163 
163 
181 

195 
195 

m 

195 

323 

314 
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235 

r4 

374 

r4 
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r4 
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LBG  ACT :    (  Gontinued,) 

speeiflo,  title  passes  by 

possession  of,  how  obtained 

ib 

for  life,  inventory  to  be  given 

of  income,  when  accrues 

may  be  satisfied 

when  dne .' 

interest  on 

LEGATEE : 

death  of,  before  testator,  nullifies  such  testamentary   dispo- 
sition  

for  life  must  make  inventory,  etc 

liability  of,  for  testator's  debts 

LEGISLATION : 

cannot  be  restrained  by  injunction 

LEGISLATURE  : 

may  examine  affairs  of  eorporation 

LEGITIMACY: 

of  children  of  annulled  marriage 

of  children  of  divorced  marriage 

ib» 

ib 

presumption  of. 

of  children  born  out  of  wedlock 

who  may  dispute 

LENDER : 

rights  of,  under  bottomry 

ib 

Fob  Use: 

retains  title  to  thing  lent. 

entitled  to  increase  of  thing  lent 

consent  of,  necessary  to  loan  by  borrower 

nrast  indemnify  borrower,  when 

ib 

may  require  return  of  loan  at  any  time 

For  Exchargb: 

cannot  require  borrower  to  return  thing  lent  before  time  agreed 

upon 

Of  Mokkt: 

entitled  to  what  interest 

ib 

ib 

See  LoAH. 

LESSEE: 

of  real  property,  rights  of,  as  against  assigns  of  lessor 

See  Hirer. 

LETTER : 

upon  hire  must  secure  quiet  possession  to  hirer 

remedies  of,  against  hirer  misusing  property 

may  terminate  hiring,  when 

Of  Real  Property: 

must  put  it  in  proper  condition,  when 

must  repair  it,  when 

liable  to  hirer  for  certain  expenditures 

acceptance  of  rent  by,  renews  lease,  when 

tenant  must  inform,  of  adverse  proceedings 


1863 

276 

1363 

276 

1365 

276 

1865 

276 

1366 

276 

1367 

276 

1368 

277 

1369 

277 

1343 

272 

1365 

276 

1378 

278 

3423 


883 


1905 

1916 
1917 
1918 


822 


679 


89 


84 

28 

1387 

287 

145 

36 

146 

36 

193 

43 

194 

43 

195 

43 

3028 

515 

3025 

615 

1885 

859 

1885 

859 

1891 

859 

1893 

860 

1894 

860 

1894 

860 

861 

362 
862 
362 


179 


1927 

864 

1930 

364 

1931 

864 

1941 

365 

1941 

365 

1942 

866 

1945 

366 

1948 

367 
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INDBX. 


LETTER:     (Continued.) 

Of  Pbrbonal  Propbrty: 

mast  deliver  it  to  hirer 

mast  secure  hirer  in  quiet  eujojmoDt 

must  put  it  in  proper  condition 

must  repair  it,  when 

must  bear  eztraordioarj  expentes,  when, 
liable  to  hirer  for  certain  ezpenditarei.... 
See  Hiring. 


LETTER  OP  CREDIT: 

defined 

may  be  addressed  to  whom ...• 

writer  of,  liable  to  whom .- 

writer  of,  liable  without  notice,  when.. 

writer  of,  liable  only  for  credit  duly  i^Ten , 

general,  defined , 

general,  any  person  may  give  credit  under...... 

general,  several  persons  may  give  credit  under. 

special,  defined 

when  deemed  continuing  guaranty 

credit  given  must  agree  with  terms  of.. 

Bee  Quarahty;  Surbtt. 


LETTERS : 

ownership  of  private. 


LETTERS  PATENT  : 

may  be  reeorded  without  further  proof  or  acknowledgment... 
effect  of  recording 


LETTERS  TESTAMENTARY: 

who  entitled  tc 

executor  not  to  act  till  he  has  obtained 


LIABILITY : 

of  minors  and  persons  of  unsound  mind,  for  wrong..... 

extent  of  such , 

on  other  than  Code  Covenants  depends  on  what 

of  persons  acquiring  property  of  deeedenL. , 

of  factor  to  principal m...., 

factor  cannot  relieve  himself  from • 

of  shipmaster  on  abandonment  of  ship.... ., 

of  depositary,  for  damage  arising  flrom  wrongful  use  of  deposit. 

of  depositary,  for  damage  arising  from  negUgenee < 

of  innkeepers. , 

innkeepers,  when  excused  from , 

of  finder  of  lost  property 

carrier  may  terminate  his,  how , 

of  inland  carrier  for  loss,  etc... •«, 

of  marine  carrier  for  loss,  eto , 

ib .• 

of  trustee  mingling  trust  funds , 

of  trustee,  for  breach  of  trust 


ib. 


of  partners 

ib 

of  one  held  out  as  partner. 

ib 

indemnity  againsL 

of  guarantors , 


LIBEL: 


1955 
1956 
1955 
1955 
195« 
1958 


2858 
2859 
2880 
2865 
2868 
2862 
2861 
2863 
2861 
2^64 
2866 


985 


1159 
1159 


isn 

1378 


85 
86 
1119 
1127 
2029 
2036 
2041 
1S35 
1846 
1859 
1866 
1865 
2131 
2194 
2197 
2198 
2236 
2237 
2238 
2443 
2443 
2444 
2445 
2778 


defamation  effected  by. 


44 


368 
368 
368 
363 
368 
368 


489 
489 
489 

490 
496 
496 
496 
496 
489 
490 
496 


301 


336 
336 


37T 
277 


10 
16 
331 
333 
378 
378 
S86 
353 
354 
S56 
356 
357 
389 
399 
399 
399 
465 
496 
466 
431 
431 
i'i 
431 
479 
483 


11 


i 
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Beetion. 


P*«e. 


LIBEL :     (OntHimmed.) 

defined 

Bee  Pritilbcicd 

LIOBKSB : 


PUBUCATIOK. 


LIEN: 


merriage •« 

marrU^,  origioel  to  be  filed  with  County  Recorder^. 

copy  of  marriage,  may  be  giyen  to  parties. 

of  ships  provided  by  Aet  of  Congress 

Bee  Marbiaok. 


defined 

certain,  inolnded  in  term  "  enonmbranoes." 

homestead  liable  for  oertain 

seaman  not  to  lose  his,  by  agreement.^ 

aceessory  to  some  obligation.^...... 

general,  defined 

special,  defined 

right  of  holder  of,  in  oertain  case.. 

what  eontracts  are  snbjeet  to  law  of.. 

how  created 

by  operation  of  law  does  not  exist  until  performanoe  due 

may  be  created  upon  future  interest.. 

may  be  created  as  security  for  future  obligation 

cannot  transfer  title. 

does  not  imply  any  personal  obligation 

confined  to  original  obligation 

does  not  limit  creditor's  right  to  enforce  obligation  secured 

thereby .•  ^ 

holder  of,  not  entitled  to  compensation  for  trouble 

holder  of,  may  pledge  its  subject  to  extent  of  lien 

priority  of,  aooording  to  creation... 

priority  of  mortgage  orer  other.. 

priority  of,  order  of  resort  in  ease  of. 

redemption  from,  who  has  right  of. 

redemption  from,  when  inferior  lienor  has  right  of 

redemption  fh>m,  how  made 

redemption  from,  cannot  be  restrained 

extinguished,  how 

extinguished  by  sale  or  conrersion  of  suttject. 

not  extinguished  by  lapse  of  time 

not  extinguished  by  partial  performance  of  obligation 

extinguished  by  restoration  of  subject  to  owner ; 

of  seller  of  real  property 

of  seller,  how  waired 

of  seller,  against  whom  valid 

of  seller  of  personal  property 

of  buyer  of  real  property 

for  services  on  personal  property... 

of  manufacturer,  repairer,  etc.,  of  personal  property 

of  innkeeper 

extent  of,  of  innkeeper 

of  innkeeper,  how  arises.. 

of  innkeeper,  extends  to  stolen  property 

of  innkeeper,  extends  to  horses  brought  by  guest 

boarding-house  keeper  has. 

of  factor... ....•••• 

of  banker. ...••.... ...  •. 

of  shipmaster 

of  carrier  for  flrelghtage 

of  carrier  for  fare 

of  mates  and  seamen 

of  sheriffs  and  similar  oflicers 


45 


09 

74 

74 

060 


2S72 
1114 
1289 
2052 
2tf09 
2874 
2875 
2870 
2877 
2881 
2882 
2883 
2884 
2888 
2890 
2891 

2892 
2893 
2990 
2897 
2898 
2899 
2903 
2904 
2905 
2889 
2910 
2910 
2911 
2912 
2913 
8046 
3047 
3048 
3049 
3050 
3051 
3052 
3054 
3055 
3056 
3058 
3059 
3060 
8061 
3062 
3063 
2144 
2190 
3064 
8065 


11 


19 

20 

20 

201 


491 
230 
253 
381 
496 
492 
492 
492 
492 
492 
492 
493 
493 
493 
493 
493 

494 
494 
510 
494 
494 
494 
495 
495 
495 
493 
496 
496 
496 
496 
496 
518 
518 
518 
518 
518 
519 
519 
519 
519 
520 
520 
520 
520 
520 
621 
521 
392 
398 
521 
521 
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LIEN:     (Continued.) 

of  attorney 

of  Jadgmeot • 

of  mechanic 

upon  shipa  for  debts 

enforcement  of. 

stoppage  in  trankitas  mode  of  enforcement. 

does  not  revoke  prior  will 

for  freightage,  ship's  manager  cannot  give  up 

of  partner  upon  partnership  property 

on  what  mortgage  is 

mortgage  on  property  adversely  held  has  precedence  over  what 

of  pledge  is  dependent  on  possession 

damages  for  conversion  of  property  subject  tc. 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors... 
See  Bottomry;  Mortgaob;  Pledob;  KsapoNDBHTLA.; 
Stoppage  im  Trambit. 

LIENOR : 

can  have  no  title  to  subject  of  lien 

cannot  hold  property  for  other  claims 

may  collect  debt  withont  enforcing  lien 

not  entitled  to  compensation  for  trouble,  etc 

must  resort  to  funds,  in  what  order .* 

inferior,  may  redeem 

inferiori  may  be  subrogated,  when 

conversion  of  property  by,  extinguishes  lien 

restoration  of  property  to  owner  by,  effect  of. 

^  may  pledge  to  extent  of  lien 

See  Mortgage B ;  Pledgee. 

LIFE  INSURANCE :     See  Ikbubavcb. 

LIGHTS: 

to  be  kept  on  shipping 

LIMITATION : 

of  claim  of  aliens  to  inherited  property... • 

of  leases  of  certain  real  property 

ib 

of  successive  estates  for  life 

clear  and  distinct  in  grant,  not  controlled  by  other  words..  •  . 
words  of,  in  will 

LIMITATION  OF  ACTIONS : 

of  action  for  divorce 

ib 

to  recover  stock  sold  at  delinquent  sale 

against  Directors  for  indebtedness  of  corporations 

LINEAL  WARRANTEES: 

abolished..... 

LIQUIDATED  DAMAGES: 

when  contract  may  fix,  for  breach.. 

LIQUIDATION : 

of  partnership,  partner  must  act  in  best  faith  in 

of  partnership,  who  may  act  in. ^ 

of  partnership,  who  may  not  act  in 

of  partnership,  powers  of  partners  in .« 

of  partnership,  what  partner  may  do  in 

See  Partnership. 


30M 
3067 
3068 
3069 
3070 
3076 
1301 
2389 
'2405 
2928 
2929 
29S8 
3338 
3453 


2888 

493 

2891 

493 

2892 

494 

2893 

494 

2899 

494 

2904 

495 

2904 

495 

2910 

495 

2913 

496 

2990 

510 

Note, 


672 
717 
718 
774 
1066 
1335 


124 
127 
347 
327 


1127 


1671 


2411 
2459 
2460 
2461 
2463 


531 
521 
521 
522 
522 
522 
266 
425 
427 
498 
498 
510 
565 
585 


204 


15S 
163 
164 
172 
220 
271 


31 
32 

81 

78 


232 


328 


4r 

4S3 

435 
435 

455 


INDEX, 


711 


Page. 


LITBKARY  CORPORATIONS: 

may  be  formed 

See  COBPOBATIOHS. 


LOAN: 

For  Use  : 

defined 

does  not  transfer  title 

borrower  under,  must  use  what  oare 

ib 

ib 

borrower,  when  to  repair  injaries 

borrower,  how  mast  ase  thing  lent..... 

borrower,  must  not  re-lend 

borrower,  when  to  bear  expense 

borrower,  duties  of,  on  terminfttion  of. 

lender  under,  liable  for  defects 

lender  may  require  return  of  thing  lent.... 

lender,  when  may  terminate 

For  Exchangb  : 

defined  

ib 

transfers  title 

contract  of,  cannot  be  modified  by  lender. 

certain  provisions  apply  to.. 

Or  Monet  : 

defined 

to  be  repaid  in  current  money 

may  be  for  reward. 

reward  for,  called  interest 

annual  rate  of  interest 

legal  interest  for 

ib 

interest,  when  becomes  part  of 

interest  on  judgment 

Uhder  Bottom  bt  :  ^ 

defined , 

rights  of  lender  of 

rate  of  interest  on 

when,  becomes  due 


LODGINGS : 

for  what  term  presumed  to  be  hired. . 

rent  of,  when  payable 

innkeeper's  lien  for,  furnished  guest... 
See  Inhkrepeb. 


LOSS: 


280 


1884 
1885 
1880 
1887 
1888 
1889 
1800 
1891 
1892 
1896 
1893 
1894 
1895 

1902 
1903 
1904 
1905 
1906 

1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 

3017 
3023 
8022 
3026 


occasioned  by  collision  of  ships,  how  apportioned.. 

of  thing  deposited,  obligations  of  depositary  thereon 

innkeeper,  when  not  liable  for,  of  guesfs  property 

employer  must  indemniiy  employ 6  for,  caused  by  negligence 

of  former 

by  jettison,  how  borne 

ib ., 

liability  of  inland  carrier  for. 

liability  of  marine  carrier  for 

in  partnership,  share  of  partners  in 

in  partnership,  agreement  for  division  of,  when  implied 

partner  to  be  indemnified  for  certain 

insurer  liable,  for  what 

insurer  liable  when  incurred  in  rescue  from  peril 

insurer  liable  when  caused  by  negligence 

insurer  not  liable  for,  when  caused  by  peril  not  insured  against 
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359 
359 
359 
359 
359 
359 
859 
359 
360 
360 
360 
360 
360 

361 
361 
361 
361 
361 

362 
362 
362 
362 
362 
362 
362 
363 
363 

514 
515 
515 
516 


1944 

366 

1947 

367 

3054 

519 

973 

203 

1838 

354 

1860 

356 

1971 

37^1 

2151 

393 

2152 

393 

2194 

399 

2197 

399 

2403 

420 

2404 

427 

2412 

428 

2626 

457 

2627 

458 

2629 

458 

2628 

458 

lit 
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LOSS:     {Continued.) 

insurer  not  liable  when  oaoted  bj  frand  of  insared 

notice  of,  must  be  given 

defects  in  notioe,  how  waived 

delay  in  notice  of,  how  waived 

Uhdbr  Marinb  Insuranob  : 

maybe  total  or  partial 

when  partial ^ 

total,  may  be  actual  or  oonstmotive 

total  actual,  defined 

total  constructive,  defined 

actual,  when  presumed ^... 

notice  of  abandonment  not  necessary  on « 

insurance  confined  to,  does  not  cover  constructive  loss 

of  profits,  not  recoverable  without  abandonment  of  goods.. 

free  of  average,  defined 

how  estimated  under  open  policy 

effect  of  total,  on  contract  of  bottomry 

See  Imsuramob. 


LOTTERY : 

insuring  prohibited. 


XiUGGAGE  : 

defined 

common  carrier  of  persons  must  carry,  when 
common  carrier  of  persons, how  must  carry... 

liability  of  common  carrier  for 

common  carrier  must  deliver,  where 

common  carrier  has  lien  upon,  for  fare 


LUNATI06 :    See  Pbrsohb  of  Unboitmd  Mind. 


M 

MAIL: 

notice  of  dishonor  may  be  given  by.*. • 

notice  of  dishonor  to  be  sent  by,  when 

notice  of  dishonor  excused  when  there  is  no 

MALES : 

under  twenty-one  are  minors , 

of  eighteen  and  upwards  capable  of  marrying 

MALICE : 

in  libel  and  slander  («m  Note  to  See.  44,  p.  11). 

interest,  as  damages,  may  be  given  in  case  of.. 

exemplary  damages  allowed  in  case  of , 

MANUFACTURE : 

agreement  to,  not  required  to  be  in  writing 

implied  warranty  on  sale  of .... 

ib 

MANUFACTURING  CORPORATIONS : 

may  be  formed... m...... 

See  CORPORATIOHS. 

MARINE  CARRIER  :    See  Carribb. 

MARINE  INSURANCE :    See  Irsubancb. 

MARKS: 

implied  warranty  of  genuineness  of,  on  goods  sold ^,. 


2629 
2«33 
2635 
2636 

2701 
2702 
2703 
2704 
2705 
2706 
2700 
2712 
2710 
2711 
2741 
3025 


2532 


2181 
2180 
2181 
2182 
21S3 
2190 


3144 
8148 
8155 


17 
66 


8288 
3394 


1740 
1769 
1770 


286 


458 
458 
459 
459 

466 
466 
467 

467 
467 
467 
467 
468 
468 
468 
472 
515 


445 


897 
397 
8W 
39T 
397 
398 


583 
534 
535 


7 
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555 

556 


341 
345 
345 
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1773 
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MARBIAGE : 

sUtas  of  minors  changed  to  that  of  adalta  hj  lolemniiation  of 

defined — what  eonatitoteB .....— • • 

who  are  capable  of  eonrammatuig 

proof  of,  how  made^ • 

when  Toid  from  inoapaeUy  to  oontracL. 

when  Toid  from  fraud  or  force • 

inoeataons.^ 

between  whites  and  negroea,  ete.,  void 

anbeeqnent,  when  Toid m 

pardon  for  felon  j  doea  not  reetore  ri^ts  of. 

promiae  of,  subject  to  same  rules  as  other  contracts^ < 

damages  for  breach  of  promise  of.. 

contracted  without  the  State... 

executory  contract  of,  must  be  in  writing 

how  solemnised < 

license 

bj  whom  solemnised. 

BO  particular  form  for  solemnisation  of. 

substantial  requisites  for  solemnisation  of... I .....< 

eertifieate  of. a 

certificate  of,  to  parties  and  County  Recorder... 

declaration  of,  how  made • 

action  to  affirm  unsolemnised.. 

husband  not  liable  for  debts  of  wife  contracted  before 

when  may  be  annulled «. 

action  to  annul,  when  and  by  whom  commenced 

children  of  annulled 

custody  of  children  of  annulled - 

effect  of  judgment  of  nullity  of.. 

dissolution  of. 

legitimacy  of  issue  after  dissolution  of. , 

releases  from  parental  authority • 

of  ward,  supersedes  guardian 

restraint  upon,  when  void 

ib.. 

eifeet  of,  upon  will  made  previous 

ib.. 

ib.. 

See  HcsBAXD  ahd  Win ;  Nullitt  ;  Ditorcb. 

IfABRIAOB  SETTLEMENTS: 

how  executed 

to  be  acknowledged  and  recorded.. 

effect  of  recording  or  non-iecording 

minor  may  make... 

real  instruments 

witness  not  necessary  to  ralidity  of.. 


M ARBIBD  WOMAN  : 

as  sole  trader • 

may  become  corporators,  officers  and  members  of  certain  cor- 
porations  

shares  of  slock  of,  how  transferred 

dividends  payable  to 

may  hold  stock  in  homestead  corporations.. 

may  hold  stock  in  savings  and  loan  corporations.. 

may  hold  stock  in  land  and  building  corporations 

may  execute  power,  when... 

ib.. 

may  create  estate  by  virtue  of  vestMl  power 

general  and  beneficial  powers  to 

grant  by,  void,  unless  acknowledged,  how 

power  of  attorney  of,  void,  unless  acknowledged,  how.. 

90 


20 

65 

56 

67 

58 

68 

69 

60 

61 

62 

63 

8329 

64 

1624 

68 

69 

70 

71 

72 
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82 

83 

84 

85 

86 

90 

194 

204 
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1676 

1297 

1298 

1299 


184 
185 
186 
187 
1092 
1098 


188 

285 
325 
325 
561 
575 
648 
897 
898 
914 
917 
1093 
1094 
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16 
16 
17 
18 
18 
19 
18 
18 
18 
19 
564 
19 
321 
19 
19 
20 
20 
20 
20 
20 
21 
21 
40 
22 
23 
23 
24 
24 
24 
43 
44 
52 
163 
330 
265 
266 
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41 
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41 
42 

223 
226 
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60 
76 
75 
130 
136 
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190 
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193 
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MARRIED  WOMAN:     {ConUnued.) 

ackDowledgmeot  by,  to  inetrument 

acknowledgment  hj,  form  of  oertifioate  of. 

effect  of  convejance  by 

may  dispose  of  separate  property  by  wiU... 
Bee  WiFB. 


MARSHALLING  ASSETS 

order  of. 

ib 


MASCULINE  GENDER : 

words  used  ioi  include  the  feminine.., 

MASONIC  FRATERNITY: 

may  hold  what  amount  of  real  estate 


MASTER  AND  SERVANT  : 

mutual  right  of  protection  between. 


ib. 


contract  of  apprenticeship  between..^ 

relation  of,  iu  general. 

renewal  of  relation  between 

relation  between,  how  may  be  terminated 

See  Employbb  ;  EHPLori;  Sbryaht;  Sbrticb. 


MATE: 


power  of  master  of  ship  over 

defined 

how  engaged  and  discharged 

if  vessel  is  unaeaworthy,  may  refuse  to  serve  on... 

when  wages,  etc.,  of,  begin 

wrongfully  discharged,  may  recover  for  his  wages 

disabled  on  voyage,  entitled  to  his  wages 

cannot  ship  goods  on  his  own  account 

embeizlement  or  injuries  by ,. 


MATERIALITY : 

of  representation  in  insurance,  how  dotormined., 
of  concealment  in  insurance,  how  determined.... 


MATERIALS : 

ownership  of  personal  property  by  uniting,  of  several  owners. 

ownership  of  thing  formed  by  one  out  of,  of  another 

ownership  of  thing  formed  by  uniting  inseparable 

agreement  to  manufacture,  where  manufaeturer  owns 


MATURITY : 

Court  may  decree  payment  of  debt  before,  when. 

apparent,  defined 

apparent,  of  bill  payable  at  sight 

apparent,  of  promissory  note  payable  at  sight..., 


MAXIMS : 


of  jurisprudence. 


MAYOR: 


may  take  acknowledgment  and  proof  of  instruments. 


MEASURE : 

of  insurable  Interest  in  property 

of  indemnity  under  marine  insurance 

of  indemnity  under  fire  insurance ^, 

of  indemnity  under  life  and  health  insorance..., 
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1273 


2899 
3433 


3582 
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48 

IS 

49 

13 

284 

55 

2009 

378 

2012 

S78 

2015 

377 

2037 

379 

2048 

381 

2050 

381 

2051 
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2055 
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2057 
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2062 
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3084 
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2085 
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2581 
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2585 

450 

1030 

215 

1028 

214 

1029 

214 

1740 

341 

2976 

508 

8132 

531 

3134 

531 

8135 

531 

593 
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447 
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MBASUBE  OF  DAMAGES :    See  BAXAesa. 

MECHANICS'  LIEN: 

where  regulated. 


MEETINGS :    See  Corpobatiohs. 

MEMBERS :    See  Oobpobatzohs. 

MEMORANDUM: 

on  contract  for  sale  of  penonal  property. 

on  contract  for  sale  of  real  property 

of  aaetioneer,  binding  on  partiei.. 

of  aaetioneer  to  oontain,  wliat. 


MENACE : 


defined 

will  procured  by,  roid 

eonsent  to  contract  obtained  through,  Toidable.. 

ib 

See  DuRias;.  Uxdub  laFLUBHOS. 


MEBCHANDISE : 

implied  warranty  as  to  quality  of.. 

ib 

ib ^ 


8068 


MBRGEB : 


of  interests,  when  destroys  serritudOt. 
of  interests,  when  destroys  hiring...... 

of  declarations  of  trust..  ....«.• 


MESSAGES,  CARRIER  OF :    See  Carrub. 
MINES: 


property  in,  is  real  property... 

persons  working,  nut  to  iqjnre  improvements  on  land.. 

persons  working,  to  give  bonds  not  to  oommit  injuries  to  im- 

proTcments 

persons  may  work,  after  crops  thereon  have  been  harvested... 

partnership  in 

meeting  to  levy  assessments  on,  how  called 

notice  to  copartners  in,  how  served... 

assessment  on,  how  levied.. 

shares  in,  forfeited  on  failure  to  pay  assessment 

sales  of  delinquent  shares  in,  how  and  when  made 

limit  to  assessments  on 

additional  assessments  on,  when  may  be  levied 


MINORS : 


who  are mm....* •...••... m.... •.••«• ...... .••••..m 

periods  of  minority,  how  calculated 

status  of,  how  changed  to  that  of  adults 

by  laws  of  other  State  or  oountry,  how  deemed  in  this  State.. 

custody  of 

cannot  give  a  delegation  of  power 

may  hold  certain  offices 

contracts  may  be  made  by,  subject  to  disaffirmanee 

when  may  disaffirm  

cannot  disaffirm  contract  for  necessaries 

cannot  disaffirm  certain  obligations 

liable  for  wrongs , 

not  liable  for  exemplary  damages 

how  may  enforce  their  rights • 


1730 
1741 
1708 
1708 


1670 
1272 
1567 
1680 


1768 
1760 
1771 


811 
1083 
2264 


521 


840 

34 

840 

340 


812 
261 
811 
831 


845 
845 
845 


178 
865 
407 


662 

157 

1400 

285 

1410 

286 

1410 

286 

2516 

442 

2517 

442 

2518 

442 

2610 

448 

2510 

448 

2520 

448 

2521 

444 

2521 

444 

17 

7 

18 

7 

20 

8 

28 

8 

25 

8 

26 

8 

27 

8 

28 

8 

20 

0 

80 

0 

31 

0 

85 

10 

86 

10 

87 

10 
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MINORS:    {CoHttnned,) 

when  capable  of  oonrammating  marriage 

wife  enUUed  to  eamiogs  of,  living  with  her>  apart  from  hai> 

band ,, 

eapable  of  oontraoting  marriage,  mnj  make  marriage  fetUe- 

ment •• 

may  apprentioe  themselTes,  how ^ 

sharea  of  stock  of,  may  be  repreaeDted  at  meeting  of  eorpora- 

tioD , 

property  of,  how  may  be  acqaired  by  corporations.. •< 

may  hold  stock  in  homestead  corporations  •.•••.« , 

may  hold  stock  in  savings  and  loan  eorporations 

may  hold  stock  in  land  and  building  oorporationB......M. 

when  his  wages  may  be  paid  to  him 

restraints  upon  marriage  of,  allowed 

ib 

allowance  oat  of  fund  may  be  made  for  support  of 

may  contract,  to  what  extent 

See  Child. 


>  •••■•••• 


MISREPRESENTATION : 

by  depositary,  when  renders  him  liable 

trustee  must  not  benefit  by 

partner  must  not  benefit  by 

fk'aadnlent,  by  debtor,  as  to  ralue  of  pledge,  elTeot  of «. 

contract  obtained  through,  cannot  be  specifically  enforoed...^ 
SeeDicBiT;  Fraud;  Reprbssbtatioh. 

MISTAKE : 

in  will,  how  oorreoted. «... ^..•. 

consent  to  contract  given  by,  Toidalde .«••.. 

may  be  of  fact  or  of  law • 

of  fact,  defined ^ 

of  law,  defined ^ 

of  foreign  law,  is  mistake  of  fact 

in  written  contract,  to  be  disregarded ». 

agreement  for  compensation  does  not  take  away  right  to  re> 

scind  for,  when ^ 

thing  obtained  through,  must  be  reatored,  when 

lb 

thing  gained  by,  held  in  truat ^ 


MIXTURE : 

of  trust  fund  by  trustee,  effect  of. 
ownership  of  things  formed  by... 

ib 

lb 


MONET : 

performance  in  respect  to,  called  payment.. 

offer  to  pay,  how  to  be  niade.. 

exchange  of,  by  what  rules  governed.. 

implied  warranty  on  exchange  of 

investment  of  trust,  by  trustee 

negotiable  instrument  must  be  made  payable  in..... 

interest  of  (se;i  Irtbbbbt  of  Monbt). 
loan  of  (see  Loan). 

MONUMENTS : 

coterminous  owners  bound  to  maintain ••• 


MORAL  OBLIGATION: 

how  far  a  good  consideration., 


56 

176 

187 
2U 

312 
37S 
Ml 
676 
MS 
M 
710 

1676 
726 

1667 


1838 
2228 
UU 
2999 
3391 


1346 
1667 
1676 
1677 
1678 
1579 
1646 

1690 
1712 
1713 
2224 


2236 
1026 
1029 
1030 


1478 
1500 
1804 
1807 
2261 
3088 


841 


1606 


16 


42 
64 

71 
87 
ISA 
136 
160 
46 
163 
330 
166 
310 


364 

404 
427 
611 
676 


272 
311 
314 
314 
316 
316 
324 

331 
336 
336 
404 


406 
114 
214 
116 


297 
301 
340 
360 
408 
634 


181 
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MORALS  : 

eontnot  oontnry  to  good,  nalawftil 

MORTGAGE : 

power  of  lale  Id,  when  doomed  pari  of  soeority..... 

by  party  having  power  to  leaM...«...... -.., 

effect  of  such 

homestead  liable  for  certain 

factor  cannot,  property  of  principal 

MORTGAOB   IN  OCMBRAL  : 

defined 

nature  of  lien  of 

priority  of  lien  for  prioe. , 

transfer  as  seoarity,  deemed  a  ....^ 

bottomry  and  respondentia  not  governed  by  law  of. 

absolute  transfer  may  be  shown  to  be,  when 

what  may  be  subject  to 

property  in  adverse  possession  subject  to 

power  of  sale  may  be  given  by^ 

power  of  sale  under,  is  a  trust 

a  lien  npon  what. 

on  property  adversely  held,  effect  of. 

does  not  entitle  mortgagee  to  possession.. > 

may  be  foreclosed 

person  bound  by,  may  not  impair  security.. 

JEIbal  : 

defined 

how  created 

form  of... < 

not  a  personal  obligation 

who  must  satisfy,  after  succession  or  devise 

how  acknowledged  and  recorded 

presumed  to  be  acquired  in  good  faith» , 

title  acquired  sabscquont  to,  inures  to  mortgagee.... 

what  must  be  recorded  as , 

recording  assignment  of... 

how  discharged.. 

ib 

ib 

penalty  for  not  acknowledging  satisfaction  of. 

PIebbohal  : 

defined 

property  subject  to 

growing  crops,  etc.,  subject  to 

how  created 

power  of  attorney  to  execute 

form  of 

must  be  authenticated.. 

must  be  recorded 

certain  provisions  applicable  to  recording < 

time  allowed  for  recording* 

of  property  in  transit,  where  recorded.. 

of  property  of  common  carrier,  where  recorded....... 

property,  when  exempt  fh>m  operation  of 

ib 

ib 

recording  of,  is  notice  to  whom.. 

when  void  against  creditors,  eto 

huw  satisfied.. ,> 

mortgagee  may  fureolose 

remedy  of  creditor  of  mortgageor  under.. 

remedy  of  creditor  of  mortgagee  under. 

provisions  concerning,  do  not  apply  to  ships  ••• 


1667 


328 


894 

190 

928 

195 

929 

196 

1239 

253 

2368 

422 

2919 

497 

2920 

497 

2898 

494 

2921 

497 

2922 

498 

2923 

498 

2921 

497 

2925 

498 

2926 

498 

2927 

498 

2928 

408 

2929 

498 

2930 

409 

2931 

499 

2932 

499 

2936 

499 

2937 

500 

2938 

500 

2939 

600 

2940 

501 

2941 

501 

2944 

501 

2946 

501 

2946 

502 

2947 

502 

2948 

502 

2949 

502 

2950 

502 

2951 

503 

2956 

504 

2957 

504 

2958 

504 

2959 

504 

2960 

504 

2961 

504 

2962 

505 

2963 

505 

2964 

506 

2967 

506 

2967 

506 

2968 

506 

2969 

506 

2970 

507 

2971 

507 

2972 

507 

2978 

607 

2974 

507 

2975 

508 

2976 

508 

2977 

508 

2978 

508 
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HORTGAGBE : 

power  of  salo  to,  when  deemed  part  of  aeenrity • 

when  entitled  to  execution  of  power.... 

when  included  in  the  term  "  purchaser  for  value" 

insurance  by  mortgageor  for  benefit  of. 

insqrance,  effect  of  mortgageor's  aotioo... 

may  be  vested  with  power  of  sale.. 

not  entitled  to  possession  of  property 

may  acquire  possession  by  new  agreement... 

may  foreclose  right  of  redemption,  how. 

security  of,  not  to  be  impaired  by  person  whose  interest  is  sub- 
ject to  lien 

subsequently  acquired  title  inures  to 

how  may  discharge  mortgage 

ib 

penalty  for  not  acknowledging  satisfaction  of. 

time  allowed  for  travel  to  Recorder's  office 

property  in  transit  from  possession  of  personal  property  mort- 
gaged  

of  personal  property  may  foreclose  right  of  redemption 

of  personal  property,  remedy  of  creditors  of. 

Bee  MoRTOAOE. 

MORTGAGEOR : 

insurance  by,  payable  to  mortgagee 

effect  of  acts  of,  on  insurance  for  benefit  of  mortgagee 

property  held  adversely  to,  may  be  mortgaged 

may  agree  to  change  of  possession 

right  of,  to  redeem  may  be  foreclosed , 

of  real  property  not  personally  bound  by  mortgage.. 

heir  of,  must  satisfy  mortgage.. 

title  subsequently  acquired  by,  inurea  to  mortgagee , 

remedy  of,  in  case  mortgagee  refuses  acknowlmigment  of  sat- 
isfaction  

of  personal  property,  effect  of  his  removing  thing  mortgaged. 

personal  mortgage,  when  void  against  cre&ors  of..... 

ib 

right  of,  of  personal  property,  to  redeem  may  be  foreclosed... 

remedy  of  creditors  of. 

Bee  MoRTGAOs. 

MOTHER : 

of  illegitimate  unmarried  minor  is  entitled  to  his  custody...... 

father  cannot  transfer  custody  of  child  without  written  con- 
sent of.. 

See  Parent  and  Child. 

illegitimate  child  cannot  be  adopted  without  consent  of 

consent  of,  when  necessary  to  apprenticeship  of  child. 

of  illegitimate  child  succeeds  to  his  property 

MUNICIPAL  CORPORATIONS :    See  Corporations. 

MUNIMENTS : 

Sheriff's  grant  and  encumbrances  are,  of  same  title 

MUTUALITY : 

of  fraud 

defined 

of  intention,  contract  to  be  interpreted  so  as  to  give. 
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1666 
1689 
lft3< 


894 

190 

929 

196 

1200 

246 

2641 

446 

2642 

446 

2926 

498 

2930 

499 

2930 

499 

2931 

499 

2932 

499 

2946 

601 

2948 

602 

2949 

603 

2961 

603 

2986 

606 

2970 

507 

2976 

608 

2977 

■ 

608 

2641 

446 

2642 

446 

2926 

498 

2930 

499 

2931 

499 

2939 

600 

2940 

601 

2946 

501 

2951 

503 

2970 

607 

2971 

607 

3973 

607 

2976 

506 

2976 

508 

« 

200 

44 

197 

43 

224 

47 

266 

54 

1338 

383 

348 


311 
315 
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NAME 


N 


of  witoessea  to  manrUge  to  be  indorsed  on  eertifieate... 

of  corporations  to  be  stated  in  articles  of  incorporation 

error  in  articles  of  incorporation  conoemingr  does  not  inrali- 

date^.     i 

notice  of  cbange  of  partnership,  is  sufficient  notice  of  disso-i 

lution.^ j 

fletitionsy  when  maj  bensed I 

ib« ; 

certificate  of  change  of  pnrtnozahip,  to  be  filed  and  pablished 

Count  J  Clerk  to  keep  register  of  partnership 

See  FicTinuus. 


NAVIGATION : 

domestic. 


foreign 

mles  of ^ , 

mies  of,  prescribed  by  the  U.  S.  Board  of  Inspectors.. 

collision  from  breach  of  roles  of 

ib.. 

See  CoLLisioa. 


NECESSARIES : 

minors  and  persons  of  nnsonnd  mind  eannot  disaffirm  con- 
tract for. .« 

neglect  of  husband  to  proride,  for  wife,  ground  for  divorce ... 

furnished  to  child,  when  parent  liable  for 

famished  to  child,  when  parent  not  liable  for.......^ 

NEGLIGENCE : 

degrees  of. 

slight... 

ordinary.. 

gross 

wilftil 

priTate  rights  may  be  lost  by 

wilful,  of  husband  to  provide  for  wife,  ground  for  divorce 

wilful,  ground  for  annuling  indentures  of  apprenticeship 

liability  for 

liability  of  depositary  for 

ib : 

liability  of  innkeeper  for 

borrower  to  repair  injuries  caused  by  his. 

hirer  to  repair  injuries  caused  by  his 

employer  must  indemnify  employ^  for  loss  caused  by  former's 

responsibility  of  employ^  for 

carrier  cannot  exonerate  himself  from  anticipated  liability  to 

be  caused  by  future. 

person  claiming  under  ostensible  authority  must  be  free  from 

of  agent,  principal  responsible  for,  when 

shipmaster,  when  responsible  for,  of  employes 

shipmaster,  when  responsible  for,  of  pilot 

insurer,  when  liable  for  loss  through 

NEGOTIABLE   INSTRUMENT : 

defined 

must  be  for  unconditional  payment  of  money 

payee  of,  must  be  ascertainable,  when.. 

may  be  in  alternative 

date  of. 

may  contain  pledge 


73 

20 

290 

64 

359 

83 

24M 

433 

2406 

434 

2467 

434 

2469 

435 

2470 

435 

962 

201 

962 

201 

970 

203 

Note 

204 

071 

203 

972 

203 

80 

9 

106 

27 

207 

45 

208 

45 

3559 

603 

3560 

603 

35r.O 

603 

3560 

603 

106 

27 

9 

3 

92 

25 

276 

56 

1714 

802 

1838 

354 

1840 

354 

1859 

856 

1889 

359 

1929 

364 

1971 

370 

1990 

373 

2174 

396 

2334 

418 

2337 

419 

2383 

424 

2384 

424 

2629 

458 

3087 

524 

3088 

524 

3089 

5X4 

3090 

524 

3091 

524 

8092 

524 

720 
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NBGOTIABLE  INSTRUMENT:     ( (?oii(»iiti«<f .) 

must  not  oooUin  other  oontraot 

may  bear  any  date • 

different  speoiea  of 

interpretation  ofyas  to  time  of  payment .r. 

interpretation  of,  as  to  place  of  payment 

interpretation  of,  when  payable  to  order^ 

interpretation  of,  when  payable  to  ficlitioni  person 

interpretation  of,  when  issued  unindorsed 

when  and  for  what  presumed  to  be  made 

indorsement  of,  defined ••• 

indorsement  of,  how  to  be  made • • 

indorsement  of,  may  be  made  on  separate  paper,  when 

indorsement  of,  general,  defined 

indorsement  of,  general,  how  made  specials 

indorsement  of,  speoial,  defined^ 

indorsement  of,  speeial,  how  may  destroy  negotiability 

indorsement  of,  implied  warranty  of.......^^ 

indorsement  of,  before  delivery  to  payee,  effect  od 

indorsement  of,  without  recourse,  effect  of. 

ib .... 

indorsement  of,  gives  privity  to  contraoL.. 

indorsement  of,  party  making  has  rights  of  guarantor 

indorsement  of,  for  accommodation,  rights  of  party  making... 

indorsement  of,  without  eonsideration,  when  binding 

indorsement  of,  in  due  course,  defined.. 

indorsement  of,  in  due  course,  rights  conferred  by.. 

indorsement  of,  in  duo  course,  of  instrument  in  blank.'......... 

blanks  in,  may  be  filled  up,  when 

presentment  of,  for  payment,  not  necessary  to  charge  principal 

presentment  of,  how  made «.• 

apparent  maturity  of,  defined 

surrender  of,  or  proof  of  loss,  etc.,  may  be  required  on  pay- 
ment of 

dishonor  of,  defined 

notice  of  dishonor,  by  whom  given... 

form  of  dishonor • 

notice  of  dishonor,  how  served.. 

notice  of  dishonor,  how  served  after  death  of  party  notified... 

notice  of  dishonor,  given  in  ignorance  of  death,  valid.. 

notice  of  dishonor,  at  what  time  given 

notice  of  dishonor,  when  to  be  mailed.. 

notice  of  dishonor,  agept  need  only  give  principal 

notice  of  dishonor,  time  allowed  party  receiving  to  give 

notice  of  dishonor,  takes  effect,  in  whose  favor.. 

notice  of  dishonor,  when  excused 

presentment  and  notioe  of  dishonor  of,  when  excused.. 

ib.. 

presentment  and  notioe  of  dishonor  of,  delay  in,  when  excnsed 

presentment  and  notice  of  dishonor  of,  how  waived^ 

how  extinguished 

how  revived  after  extinction 

implied  warranty  on  sale  of 

duties  of  agent  employed  to  collect 

Bee  Bark  Notkb  ;  Bill  or  EzcHAHan  ;  CnRTxriCATB 
OP  Deposit  ;  Cubcks  ;  Promissobt  Notbs. 

NEUTRAL  PAPERS : 

implied  warranty  of,  in  marine  insurance 


NEWSPAPERS :    See  Publication. 

NOMINAL  CONDITIONS : 

in  direction  for  exeoution  of  power,  may  be  disregarded... 


3093 
3094 
3096 
3099 
3100 
3101 
3103 
3103 
3104 
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3110 
3113 
3114 
3113 
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8150 
3157 
3158 
3159 
3104 
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525 
525 
520 
528 
520 
527 
527 
527 
527 
527 
527 
527 
527 
528 
528 
528 
528 
528 
529 
529 
529 
529 
530 
530 
5S0 
530 
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532 
533 
533 
533 
533 
533 
534 
534 
534 
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377 
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NOMINAL  DAMAGES  : 
when  allowed. . 


NON-RESIDENT : 

stock  of,  how  transferred 

debtor  beneficial  tmst  for,  passes  to  assignees 
alien,  inheriting,  when  most  claim  inheritance. 

NORTHERLY : 

defined.... • 


NOTARY  PUBLIC : 

may  take  acknowledgment  or  proof  in  the  State 

may  take  acknowledgment  or  proof  ont  of  the  State 

may  take  acknowledgment  or  proof  out  of  the  United  States. 

offer  of  performance  most  be  made  to,  when 

negotiable  instniment  mast  be  presented  to,  when 

bill  of  exchange  payable  at  office  of,  when.. 

bill  of  exchange  must  be  presented  to,  when.. 

bill  of  exchange  protested  by,  when 

protest,  how  made  by 

making  protest,  may  give  notice  thereof... 


NOTE  :    Bee  Promissobt  Note  ;  NieoTiABLB  iHaTRUMBirT. 


NOTICE 


actual,  defined 

constructive,  defined 

filing  inventory  of  wife's  property  gives,  of  title 

to  be  given  to  stockholders  of  meeting  to  continue  existence 
of  corporation 

ib 

of  meeting  of  corporation... '. 

of  assessment  of  stock 

of  delinquent  assessment 

ib 

ib 

to  tenant  at  will  to  quit,  how  given 

effect  of  snch.. ^ 

by  tenant 

of  intention  to  re-enter,  when  and  how  given 

not  necessary  before  action 

rights  of  purchaser  for  value  without.. 

ib 

payment  of  rent  to  grantor  before,  of  grant,  binding  on  grantee 
record  of  instruments  forbidden  to  be  recorded  does  not  impart 

unrecorded  instrument  valid  as  regards  parties  with 

when  vendee  under  purchase  from  subsequent  vendor  ti^es 

*  without,  of  prior  instrument % 

when  vendee  under  purchase  from  subsequent  vendor  takes 

with,  of. 

actual,  wben  evidence  of  bad  faith 

certain  instruments  not  to  be  avoided  against  purchaser  with. 

of  selection  of  one  of  several  alternatives  to  be  given 

of  selection  of  place  of  delivery  to  be  given 

of  adverse  claim  to  deposit,  to  be  given  to  depositor 

depositary  must  give,  of  deposit  to  real  owner 

depositary  most  give,  of  sale  of  deposit  in  danger  of  perish- 
ing   

duty  of  gratuitous  depositary  cesses  upon..... • 

finder  must  give,  of  thing  found 

innkeeper  exempted  from  liability  by  giving  certain 


8S60 


320 
805 
672 


1074 


1170 
1171 
1172 
148S 
3131 
3176 
3186 
3226 
3227 
3231 


660 


75 
100 
158 


238 


238 
2.S0 
230 
200 
530 
538 
630 
545 
646 
646 


3565 

604 

8566 

604 

172 

30 

287 

63 

406 

03 

802 

68 

836 

77 

837 

78 

S3» 

70 

Z99 

70 

780 

174 

700 

174 

701 

176 

703 

175 

706 

176 

866 

184 

860 

186 

1126 

232 

1162 

286 

1201 

247 

1204 

247 

1205 

247 

1207 

248 

1228 

251 

1440 

208 

1756 

848 

1825 

.852 

1826 

852 

1837 

358 

1847 

854 

1865 

357 

1860 

856 

91 
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KOTICB:     {Continued.) 

hiring  fcermlDated  by  what -. 

tODant  muet  give  landlord,  of  advene  proceeding.. 

hirer  of  real  property  may  repair  after 

hirer  of  personal  property  may  repair  after 

certain,  terminates  employmenL 

ib.. 

of  arrival  of  freight,  to  be  given  to  consignee,  when 

of  storage  of  freight,  to  be  given  to  consignee,  when 

trustee  must  give  beneficiary,  of  acquisition  of  adverse  in- 
terests  

to  principal  or  agent,  when  deemed  to  the  other 

of  renunciation  of  partnership,  relieves  partner  from  liability 

personal,  of  dissolution  of  partnership,  when  necessary 

by  change  of  name  sufficient.. — 

of  dissolution  of  special  partnership 

to  oopartners  in  mines,  how  served.^ 

ib... 

what  must  be  given  before  selling  delinquent  shares  in  mines. 

of  loss  under  insurance,  must  be  given..... 

of  loss  under  insurance,  defects  in,  how  waived 

of  loss  under  insurance,  delay  in,  how  waived... 

abandonment  of  ship  to  insurer  made  by 

requisites  of  such »• 

of  transfer  of  life  insurance  policy,  not  necessary,  when 

of  principal's  default,  guarantor  not  entitled  to.. 

to  writer  of  letter  of  credit,  when  necessary 

recording  assignment  of  mortgage  operates  as 

oertain,  to  be  given  before  sale  of  pledged  property 

ib 

of  sale  of  pledged  property  may  be  waived 

to  carrier  or  depositary  necessary  to  stoppage  in  transit 

of  dishonor,  to  be  given*  to  indorser 

of  dishonor,  by  whom  to  be  given 

of  dishonor,  form  of. :..... 

of  dishonor,  how  to  be  served 

of  dishonor,  how  served  after  death  of  indorser,  etc 

of  dishonor,  at  what  time  to  be  given 

of  dishonor,  when  to  be  mailed 

of  dishonor  by  agent,  need  only  be  given  to  principaT 

of  dishonor  by  party  charged  with,  time  allowed  for 

of  dishonor,  inures  to  benefit  of  other  parties 

of  dishonor,  when  excused 

ib 

ib.....MMM..... • .«• 

ib 

of  dishonor,  delay  in,  when  excused 

of  dishonor,  may  be  waived , 

of  dishonor,  acceptor  fqr  honor  entitled  to 

of  dishonor,  acceptance  for  honor  does  not  excuse 

of  probable  extent  of  damages,  effect  of , 

of  intention  to  quit,  damages  for  holding  over  after 

to  quit,  damages  for  holding  over  after 

before  abatement  of  nnisanoei  when  necessary  .....•••• 

KOVATION : 

defined 

how  made • 

oonsideration  for,  presumed 

intent  presumed 

oom)>Ieted,  how  operates.. .« 

a  contract... ,... 

reaeission  of... 


1934 

1948 
1942 
1957 
1996 
1999 
2129 
2121 


3U 

367 

see 

M8 

m 

389 
369 


2233 

405 

2332 

418 

2417 

428 

2453 

433 

2454 

433 

2509 

441 

2517 

442 

2518 

442 

2520 

443 

2633 

458 

2635 

459 

2636 

459 

2721 

469 

2722 

470 

2765 

475 

2808 

463 

2866 

496 

2973  . 

507 

3000 

511 

S002 

511 

8003 

512 

3079 

523 

3116 

527 

3142 

533 

3143 

533 

3144 

533 

3145 

533 

3147 

534 

3148 

534 

3149 

5U 

3150 

534 

3151 

534 

3155 

535 

3156 

535 

3157 

535 

3220 

544 

8158 

536 

3159 

536 

3206 

543 

3207 

543 

3302 

5W 

3344 

566 

3345 

563 

8503 

594 

1530 

m 

1531 

30S 

1532 

3M 

1533 

306 

1534 

306 

1535 

306 

1536 

366 
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Section. 

Pftge. 

3479 

591 

34«3 

692 

3483 

592 

8484 

692 

3480 

692 

3490 

692 

3401 

692 

3402 

693 

3403 

693 

3494 

693 

3405 

593 

3481 

592 

3501 

593 

3502 

694 

3503 

594 

82 

22 

83 

28 

84 

23 

85 

24 

86 

24 

1287 

288 

1288 

263 

12S9 

264 

1290 

264 

1270 

961 

KUISANCB : 

defined ;. 

nothing  authorised  by  statute  to  be  deemed 

liability  of  raeeeuive  owners  of •,.»„• 

abatement  ofj  does  not  prejadioe  claim  for  damages. 

PUBLIO : 

defined 

not  legalised  by  lapse  of  time ••••• 

remedies  against 

indtotment  against,  how  regulated 

when  private  person  may  sue  upon 

may  he  abated,  by  whom  and  how 

ib 

Pbiyatb: 

defined 

remedies  against 

may  be  abated,  by  wbpm  and  how 

only  upon  notice,  when 

KULLITY  OF  MARRIAGK: 

eases  where  marriages  may  be  annulled 

action  to  obtain  decree  of,  when  and  by  whom  commenced.... 

children  of  annulled  marriages 

ib 

effect  of  judgment  of 

See  DiYORCB. 

HUNCUPATIVB  WILL: 

how.  executed * 

requisites  to  make  valid 

proof  of 

probate  of. 

need  not  be  in  writing i 

See  Will. 

o 

OATH: 

defined  

person  solemnising  marriage  may  administer. 

of  officer  of  corporation,  on  filing  articles  of  incorporation.... 

acknowledgment  may  be  taken  on,  of  credible  witness 

officer  taking  proof  of  instruments  may  administer. 

See  Appidayit. 

OBEDIENCE  : 

due  from  employ^  to  employer 

due  from  factor  to  principal 

due  from  carrier • 

due  from  trustee • 

OBJECT  OP  CONTRACT : 

^  defined 1 

must  be  lawful,  possible  and  ascertainable 

when  deemed  possible 

when  illegality  of,  renders  contract  wholly  void 

^      when  illegality  of,  renders  contact  partly  void^ 

OBJECTIONS : 

to  offer  of  performance,  when  to  be  made 

OBLIGATION : 

minor  eannot  dissffirm  eertain 

defined 

how  arise. 


1501 


31 
1418 
1419 


3588 

607 

72 

20 

294 

66 

1174 

240 

1190 

244 

1981 

371 

2027 

378 

2116 

388 

2258 

408 

1595 

317 

1596 

317 

1697 

317 

1598 

317 

1599 

318 

301 


6 
289 

289 


724' 


INDBX. 


OBLIQATION:    {Continued.) 

rales  for  interpretation  of. 

kinds  of. 

when  joint 

contribution  between  joint  parties  to ~.. 

when  conditional.... 

conditional,  species  of. 

conditional,  what  must  be  done  before  enforcing 

conditional,  when  perlbrmanoe  of,  excused 

oonditionid,  when  conditions  of,  void 

conditional,  involring  forfeitnre,  how  interpreted 

subject  of  ownership 

how  far,  good  oonsideration 

implied  warranty  on  sale  of  written  executory 

not  implied  from  creation  of  lien 

secured  by  lien,  may  be  otherwise  enforced 

specific  performance  of. , 

transfer  of  burden  of. 

transfer  of  right  of. 

alternative,  who  has  right  of  selection 

alternative,  right  of  selection,  how  lost 

alternative,  indivisible 

alternative,  effect  of  nullity  of  one  or  more 

general  rules  for  interpreting 

J^ineiion  of: 
by  performance  (see  Perforvancb). 
by  offer  of  performance  (see  Offer  of  Pbrpormavcx). 
by  prevention  of  performance  (see  Pbryxntiom  of  Pbrforh- 

▲vcc). 
by  accord  (see  Accord). 
by  novatiou  (see  Novatiok). 
by  release  (see  Relbasr). 
by  rescission  (see  Rbboissiok). 
created  by  contract  (see  Gobtract). 
Imposed  by  Law: 

to  abstain  from  injury •.....•... 

to  compensate  for  deceiL 

to  restore  thing  wrongfully  acquired .• ^ 

to  restore  thing  upon  demand 

to  restore  thing  without  demand 

to  compensate  for  negligence.. 

See  AoBBcr ;  Carriage  ;  Deposit  ;  Bxcharob  ;  Hir- 

iiro;  Guarahty;  Ibdbmnity;  Ixsurarce;   Libh; 

Loan  ;    Negotiable    Instrumeht  ;   Partbbbship; 

Seryicb. 


OCCUPANCY : 

title  by. 


OCCUPANT: 

may  maintain  action  to  enforce  easement. 

OCCUPATION :    See  Pobsbssiob.      . 

ODD  FELLOWS'  ASSOCIATION  : 

may  hold  how  much  real  estate 

Soe  CORPORATIOlfS. 

OFFER: 

to  eontract,  acceptance  of,  how  made 

to  contract,  what  is  deemed 

to  contract,  must  be  absolute 

to  contract,  may  be  revoked,  when 

to  contract,  how  revoked 

of  guaranty,  not  binding 


1423 
1427 
1428 
1429 
1434 
1435 
1439 
1440 
1441 
1442 
ft55 
1A06 
1774 
2891 
2892 


1457 
1458 
1448 
144^ 
1450 
1451 
1423 


1006 
810 


1708 

SS5 

1709 

SSI 

1712 

3S0 

1713 

S3< 

1714 

830 

1714 

SSI 

1582 

1584 

1585 

1586 

1587 

2795 

481 

290 
200 


290 

291 
291 
292 
2>2 
292 
292 
155 
818 
348 
498 
494 
572 
298 
294 
292 
298 
293 
298 
290 


211 

m 
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Page. 


OFFER  OF  PBRFORMANCB : 

passes  title  to  personal  property  under  exeeatory  agreement 

of  sale. 

extinguishes  obligations 

extinguishes  obligations  for  payment  of  money,  when.. 

partial,  has  no  effect 

by  whom  made 

to  whom  made 

where  may  be  made 

when  must  be  made 

ib 

with  compensation  for  delay 

to  be  made  in  good  faith 

must  be  unconditional 

must  be  unconditional,  except  as  to  certain  cases 

party  making,  must  be  able  to  perform 

receipt  may  be  required  upon 

objections  to  mode  of,  when  waived 

thing  offered  need  not  be  produced 

thing  offered  to  be  kept  separate 

thing  offered,  title  to,  vests  in  creditor 

thing  offered,  how  to  be  kept  by  debtor «. 

effect  of,  on  accessories  of  obligation 

what  excuses 

effect  of  refusal  to  accept  performance  made  before 

lien  may  be  redeemed  by '. 

party  making,  must  be  able  and  willing 

ability  and  willingness,  when  equivalent  to ;. 

of  concurrent  conditions,  when  necessary 

of  concurrent  conditions,  when  excused 

by  any  person  exonerates  surety 

OFFICE : 

what,  minors  may  hold,  and  what  may  not 

lawful  exercise  of,  not  to  be  restrained  by  injunction 

OFFICER : 

town,  may  bind  out  child  to  apprenticeship. 

lien  of 

not  to  be  restrained  by  ii^unotion  from  exercising  his  lawfbl 

functions 

what,  may  take  proof  and  acknowledgment  of  instruments..... 

ib 

ib 

ib 

taking  proof  or  acknowledgment,  must  indorse  certificate...... 

ib 

taking  proof  or  acknowledgment,  attorney  in  fact  must  exhibit 

what,  to 

taking  proof  or  acknowledgment,  must  affix  seal  and  signature 
taking  proof  or  acknowledgment,  form  of  certificate  of 

ib 

ib 

taking  proof  or  acknowledgment,  may  employ  interpi%ter 

taking  proof  of  execution,  must  have  proof  of  identity  of  wit- 
ness  

taking  proof  of  execution,  evidence  must  prove  what,  to 

taking  proof  of  execution,  authorised  to  do  certain  things.... 
Of  Corporatiorb  : 

by-laws  to  regulate  compensation  and  duties  of 

Directors  to  elect  President,  Treasurer  and  Secretary 

proceedings  for  removal  of. 

liability,  of,  making  false  certificate,  etc 

married  women  may  beoome.^ ', 


lUl 

234 

li85 

298 

1500 

301 

I486 

299 

1487 

299 

14B8 

299 

]489 

299 

1490 

299 

1491 

299 

1493 

299 

1493 

300 

1494 

300 

1498 

300 

1495 

300 

1499 

300 

1501 

301 

1496 

300 

1497 

301 

1502 

301 

1503 

302 

1504 

302 

1511 

302 

1515 

303 

2905 

495 

1495 

300 

3130 

530 

1439 

292 

1440 

292 

2839 

487 

27 

8 

3423 

579 

269 

55 

3065 

521 

3423 

579 

1169 

238 

1170 

238 

1171 

239 

1172 

239 

1175 

240 

1176 

240 

1177 

340 

1191 

244 

1176 

240 

1178 

241 

1180 

241 

1182 

243 

1184 

242 

1188 

244 

1190 

244 

305 

69 

308 

70 

309 

70 

816 

73 

285 

60 
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OFEICER  :     (  Continued. ) 

oath  of,  on  filing  articlM  of  incorporation.^, 
•lection  to  fill  Tacanoief... 


OPERATIVB: 

contract  to  be  interpreted  80  as  to  make  it. 
will  to  be  interpreted  fo  as  to  make  iL 


OPINION : 

information  aa  to  matters  of,  need  not  be  given  on  inraranee. 

OPPRESSION : 

avoids  contract,  when. 

ib «.. 

exemplary  damages  allowed  in  case  of. •••..... 

interest  as  damages  allowed  in  case  of. 


OPTION 


ORAL: 


of  owner  In  concision  of  goods,  as  to  the  value  or  thing  itself. 

as  to  place  of  offering  pe^ormanee,  debtor  has 

as  to  delivery,  notice  of  exercise  of,  must  be  given 

how  waived ^ 

of  beneficiary  in  case  of  breach  of  trust  by  trustee... 

of  payee,  as  to  class  of  payment  of  negotiable  instromenL.... 


transfer  may  be,  when ...., 

what  contracts  may  be. • 

negotiations  superseded  by  writing.^ 

contract  in  writing,  may  bo  altered  by • 

representation  in  insurance  may  be 

will  may  be 

declarations  of  auctioneer  cannot  modify  written  conditions 
of  sale .- , 


294 
318 


1641 
1S36 


2670 


73 


324 

279 


451 


ORPHANS : 

corporations  may  be  formed  for  maintaining  asylnms  for  rap- 
port, etc.,  of. , 

in  asylums,  may  be  apprenticed,  how... , 


OSTENSIBLE  AGENCY :    See  Agbnct. 

OSTENSIBLE  AUTHORITY:    See  Authobitt. 

OVER^INSURANCE : 

return  of  premium  on,  how  made , 

retom  of  premium  on,  efiiBoted  by  simultaneous  policies.. ..., 

return  of  premium  on,  by  suocessive  policies.. 

See  Imsurancx. 

OWNER : 

who  may  be 

all  property  has 

of  what  the  State  is. 

aliens  inheriting,  when  mu^t  elaim  as 

rights  of. , 

of  thing,  owns  its  products 

of  future  estate  may  use  easement,  when 

of  dominant  tenement,  may  enforce  element 

of  servient  tenement,  may  recover  land  rabject  to  easement. 

joint,  defined..... 

in  common,  defined 

in  partnership,  defined 

of  ship,  controversy  between,  how  determined...... 


1567 

Sll 

1669 

812 

3294 

556 

8286 

555 

1632 

215 

1489 

2M 

1756 

343 

1756 

343 

2287 

466 

8690 

524 

1051 

217 

1622 

321 

1625 

322 

1698 

332 

2571 

451 

1276 

261 

1795 


286 
265 


346 


61 
54 


26?0 

456 

2621 

457 

2622 

457 

671 

153 

669 

157 

676 

15T 

672 

1S8 

732 

1«5 

732 

165 

808 

17T 

809 

17T 

810 

177 

683 

159 

686 

lit 

684 

166 

965 

201 
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OWNBB:     (OomttHued,) 

deliyery  of  deposit  to  joint,  how  made^ 

in  real  property,  rights  of,  in  water^ » 

in  real  property,  rights  of,  as  to  bonndaries ^.. 

ib 

in  real  property,  righU  of,  entitled  to  eyerythiog  beneath  or 

above  it.^ 

in  real  property,  rights  of,  to  lateral  and  subjacent  support... 

in  real  property,  rights  of,  to  trees 

of  life  estate,  how  may  Rse  it. 

duties  oC 

of  estate  for  years  or  at  will,  rights  of. 

ib.. 

mntnal  obligations  of  coterminous.  ......•• 

rights  of  coterminous  to  support... 

remedies  of,  for  injury  done  to  inheritance.. 

for  life,  estate  of,  when  changed  into  a  fee- 

for  life,  empowered  to  make  lease,  cannot  re-transfer  power ... 

for  life,  may  release  such  power. 

for  life  or  years,  effect  of  conyeyanoe  by,  in  excess  of  his  estate 

thing  obtained  without  consent  of,  to  be  restored 

depositary  to  give  notice  to  real,  of  thing  deposited 

finder  of  lost  property  to  give  notice  to 

of  property  found,  may  exonerate  himself  from  claim  of  finder 

effect  of  insurance  by  part. 

of  ship  (see  Ship  Owjixb). 

OWNBRSHIP : 

defined , 

what  may  be  the  subject  of. 

wild  animals,  when  the  subject  9f« 

modification  of.. , 

absolute,  defined , *.!"!!I!. 

qualified,  defined 

seyeral,  defined • 

joint,  defined 

in  partnership,  defined 

in  common,  defined...^ 

ib ^ ."„".. 

of  thing  formed  by  uniting  materials 

conditions  of.. |,, 

disposition  of  income  during  suspension  of. «. 

termination  of , 

right  to  actual  possession  creates  legal ^.... 

of  product  of  the  mind « 

ib 

of  trade  marks  and  signs 

of  good  will  of  business.... 

of  title  deeds„ .\* 

of  fixtures... „• , 

of  alluvion [ 

of  thing  formed  by  uniting  property  of  sereral  owners 

ib 

of  thing  formed  by  one  with  materials  of  another.  .!»".'.„!!!!!! 

finder  of  lost  property  may  require  proof  of.... 

covenant  of,  a  Oeneral  Code 

covenant  of,  defined.. .'..."!! 

covenant  of,  a  personal  covenants 

covenant  pf,  damages  for  breach  of. 

ib ; 

See  PnoPEHTT ;  Ixtbbsits  ;  Estates. 
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179 
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357 
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453 

054 

155 

055 
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050 
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159 
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159 
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100 
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100 

085 

100 
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214 

707 

102 

733 
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739 

100 
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182 

980 

208 
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991 

209 

992 

209 

994 

209 

1013 

212 
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357 
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P 

PAPEB : 

defined 

PARDON: 

does  not  restore  marital  rights^.. ••.....••..... 

PABBNT : 

proteeted  from  abdaction  of  child 

maj  dispute  legitimacy  of  child 

obligation  of,  am  to  sapport,  eto.,  of  ehild ; 

allowance  to,  for  support  of  ehild 

has  no  control  over  property  of  child 

remedy  for  abuse  by • 

when  authority  of  ceases 

remedy  where,  dies  without  providing  for  support  of  child.... 

when  liable  for  necessaries  famished  child 

when  not  liable  for  necessaries  furnished  child 

may  relinquish  seryiccs  and  custody  of  child ......1.... 

right  of,  to  determine  residence  of  child 

when  may  bring  action  for  ezclnsire  control  of  child 

when  neither,  has  superior  right  to  control  of  child 

abandoning  child,  presumptiyely  relinquishes  control  of  it.... 

consent  of  both  necessary  to  adoption  of  child.. 

appointment  of  guardian  by.. 

consent  of,  when  necessary  to  apprenticeship  of  child 

PARENT  AND  CHILD: 

marriage  between,  forbidden 

legitimacy  of  relationship,  between 

ib„ .• 

reciprocal  duties  of,  as  regards  maintenance..... 

not  liable  for  each  other's  acts 

contract  of  either  aroided  by  menace  or  duress  of  the  other.. 

ib 

PARTIAL  PERFORMANCE: 

effect  of. .A .'. 

offer  of,  void. 

when  extinguishes  obligation.. 

makes.oral  contract  of  sale  valid,  when 

effect  on  guarantor  of  principal's  accepting 

does  not  extinguish  lien. 

PARTIES : 

consent  of,  necessary  to  marriage 

to  marriage,  who  may  be 

to  marriage,  who  may  not  be.... 

situation  of,  may  be  considered  in  oonstrning  ambiguous 

granc 

to  contract,  who  may  be • 

to  contract,  when  minors,  etc.,  may  be 

to  contract,  must  be  capable  of  identification 

to  loan,  may  agree  to  any  rate  of  interest 

to  loan,  may  agree  to  compound  interest 

PARTNER : 

what ^ 

part  owner  in  ship  or  not 

can  be  admitted  only  by  unanimous  consent.. 

interest  of,  in  partnership  property... 

interest  of,  in  profits  and  losses.. 

ib 
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PABTKBR:     (Continued.) 

may  require  partnership  property  to  be  applied  to  payment  of 
debts • 

lien  of,  on  partnership  property 

relation  of,  confidential 

is  a  trustee • 

must  act  in  best  faith........ • 

must  not  take  advantage  of  copartners.... 

must  account  to  the  firm«. • 

entitled  to  compensation  for  expenses 

not  entitled  to  compensation  for  serrioes • ... 

may  renounce  partnership,  how 

effect  of  renunciation  by 

who  liable  as.... '. 

ib 

Gbnsral  : 

authority  of. , 

ib 

majority  may  bind  minority 

authority  of,  as  agent  for  the  firm........ 

what  authority,  has  not 

authority  of,  confined  to  acts  in  good  faiths 

authority  of,  in  liquidation 

profits  made  by,  belong  to  firm,  when.. «.. 

must  nut  engage  in  separate  business,  when.^ 

may  engage  in  separate  business,  when 

must  account  to  firm  for  profits 

liability  of  joint 

liability  of  joint,  for  acts  of  copartner 

liability  of  joint,  for  acts  of  one  held  out  as 

liability  of  joint,  continues  after  dissolution,  when 

may  dissolve  partnership .*. 

partial  dissolution  of  partnership,  by 

entitled  to  judgment  of  dissolution,  when 

notice  of  withdrawal  of,  when  sufficient  to  dissolve 

may  act  in  liquidation,  when.. 

ib 

how  may  act  in  liquidation.... 

change  of  interest  of,  does  not  avoid  insurance^ 

effect  of  insurance  by  one  of  several 

Special: 

authority  of 

may  investigate  and  advise 

may  lend  to,  and  recover  from  firm 

elaim  of,  on  firm  is  subordinate 

not  necessary  party  to  actions  by  or  against  firm 

must  not  withdraw  capital 

must  restore  capital  withdrawn , 

may  receive  interests  and  profits 

liability  of  contribution  oL 

liability  of,  for  unintentional  act , 

new,  how  admitted ,. , 

name  of,  when  not  used... 

Miinaa : 

must  notify  other  partners  of  intention  to  call  for  levy  of 
gessment....... • 

notices  to,  how  served 

effect  of,  failing  to  pay  assessment 

PARTNERSHIP : 

interest,  what... • 

partners  mny  agree  not  to  carry  on  same  business  in  county 
after  dissolution 
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PARTNERSHIP:     (Continued,) 

defined 

joint  use  of  ship  doet  not  oreate....... •••••• 

formation  of... • 

property,  defined 

property,  partners'  interest  in - 

property  to  be  applied  to  partnership  debts 

property,  what  is  presumed  to  be 

property,  power  of  partner  orer  in  liquidation.. 

profits  and  losses,  bow  divided 

when  agreement  tor  division  of  tosses  implied. 

obli^tions  of  parties  to.. 

parties  to,  must  aot  in  good  faith. 

parties  to,  to  aooount...... 

parties  to,  to  senre  without  oompensation 

renunciation  of 

effect  of  renunciation  of.. «........•.•....•.. 

GlNKRAL : 

defined ••  • ^ 

bound  by  a  decision  of  the  minority 

each  partner  agent  for 

authority  of  partners  in 

acts  in  bad  faith  do  not  bind^ 

profits  of  partners  belong  to... 

partner  in,  may  not  engage  in  certain  bnsineMi. 

partner  in,  may  engage  in,  what 

partner  in,  must  aecount  for  certain  profits 

partner  in,  liability  of,  to  third  persons... 

partner  in,  liability  of  one  held  out  as 

partner  in,  who  liable  as. 

•  duration  of. 

total  dissolution  of •'. 

partial  dissolution  of 

partner  entitled  to  dissolution  of. 

notice  of  termination  of 

notice  of  change  of  name  of. 

partners'  powers  after  dissolution 

liquidation  of,  who  may  aot  in .••. 

liquidation  of,  who  may  not  act  in 

liquidation  of,  powers  of  partners  acting  in 

ib 

'  use  of  fictitious  name  in.. 

name  of  foreign 

name  of  foreign,  how  may  be  continued. 

certificates  of  use  of  foreign  name  to  be  filed 

ib 

ib ; 

Spboial  : 

how  formed 

of  what  to  consist. • .-. 

certificate  of,  must  be  made...... 

certificate  of,  must  be  acknowledged  and  recorded 

liability  of  partners  in  making  false  certificate... 

affidavit  as  to  sums  contributed  to 

requisites  for  forming 

certificate  to  be  published 

affidavit  of  publication  of  certificate  to  be  filed 

renewal  of... 

who  may  transact  business  of. , 

special  partner  in,  msy  Investigate  and  advise 

special  partner  may  lend  to  and  recover  from 

special  partner  must  not  withdraw  capital  from 

ib ., 

speeial  partner  may  receive  profits  from............** m.... 
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PARTNERSHIP:    (OonHnutd.) 

g9nenX  [Murinen  may  me  and  be  sued  alone...... »«. 

transfer  of,  with  intent  to  prefer  oredttorii  Toid 

liability  of  general  partner  in 

liability  of  special  partner  in 

liability  of  special  partner  for  unintentional  act. 

who  may  qnestion  existence  of.... 

how  maide  general i 

how  new  special  partners  may  be  admitted  to 

dissolation  of. 

• 

name  of  special  partner  in,  not  to  be  aped,  when 

MxH»o : 

how  formed 

additional  statement  in  certificate  of  formation  of. 

meeting  to  levy  asscismeDt  on,  how  called 

notices  to  members  of,  how  served 

proof  of  serrioe  of  notice  to  members  of,  how  made. 

assessment  of,  what  and  how  levied 

assessment  of,  when  to  be  paid  and  effect  of  neglecting  to  pay 
sales  of  delinqaent  shares  in,  on  what  notioe  and  by  whom 

made 

deed  at  such  sale  proof  of  what 

limit  of  assessment  of......... 

additional  assessment  of,  how  made ; 

PASSENGER : 

power  of  shipmaster  over. 

carrier  to  aiford  reasonable  accommodation  for. 

ib.. 

ib 

carrier  must  carry  luggage  of. 

carrier  liable  for  luggage  of. 

carrier  must  deliver  luggage  of. 

carrier  has  lien  on  luggage  of 

entitled  to  a  seat... 

when  fare  may  be  demanded  from 

may  be  ejected  for  non-payment  of  fare • 

ib.. 

if  ^ected,  fare  cannot  be  collected  from...... 

accepting  a  ticket,  assents  to  the  obligation  therein 

damages  for  carrier's  refusing  to  reoeivc 

See  Gabribb  or  Pbbsobs. 

P  ASTUHB : 

right  of,  may  be  held  as  an  easement 

PAWNBROKER  :    See  Plbbob  ;  PiiBDOBB ;    Plb]>«b  Holder. 

* 

PATEE: 

under  negotiable  instrument  must  be  asoertainable 

negotiable  instrument,  when  payable  to  fictitious.^ 

option  of,  as  to  paymenL. 

indorser,  when  liable  to... 

PAYMENT : 

defined 

application  of  general 

pecuniary  obligation,  how  estinguished  by  offer  of. 

effect  of  ofifer  of,  on  accessory  of  obligation 

of  less  than  liquidated  debt,  effect  of 

to  agent,  when  suflieient.. 

when  necessary  to  claim  on  indemnity 

of  negotiable  instrument,  may  be  made  to  whom... 

payee's  option  as  to  class  of 
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PAYMENT:     {Continued.) 

for  honor,  may  be  ma4e,  whem-. •••• 

for  honor,  how  may  be  made. •• • 

for  honor,  mast  be  accepted 

for  honor,  how  made  in  case  of  foreign  bill 

time  and  plaoe  of. • 

ib 

See  Pkrfobiiamcb;  OrrsR  or  Pbbfoemaiiob. 

PBKAL  BONDS: 

▼alid,  except  as  to  penal  clausei ~»». .—• 

PENAL  DAMAGES: 

for  failure  to  quit,  after  notioe^.. 

for  wilful  holding  over  by  tenant... 

for  forcible  ezelusion  from  posseesion  of  real  property 

for  injuries  to  trees,  ete .•••■ 

for  injuries  inflicted  in  a  dael ...•• •••....•. 

ib -.... 

See  Damaobs. 

PENAL  LAW : 

speoifie  relief  not  granted,  to  enforee.M • 

PENALTT : 

imposed  by  contract,  void 

surety  not  liable  beyond... ,. 

specific  relief  not  granted  to  enforce. » 

contraot  with,  may  be  speciiloally  enforced. 

PERFORMANCE^ 

of  power,  may  be  enforoed..., ....•....<. 

grantee  entitled  to  grant  on,  of  precedent  conditions 

of  condition  precedent,  when  necessary.. 

of  condition  precedent,  when  ezcnsed 

of  obligation,  extinguishes  its 

by  one  joint  debtor  extinguishes  liability  of  all 

to  one  joint  creditor  suflioient 

in  mode  directed  by  creditor,  sufficient •• 

effect  of  partial.... 

when  called  payment 

application  of  general 

offer  of'  (see  Ofpbr.op  PsBroRMABCB). 

when  pledgee  must  demand 

how  excused.. •• 

effect  of  prcTcntion  of.. 

ib 

ib ;. 

effect  of  refusal  to  accept,  before  offer. 

of  conditions  of  proposal,  is  aeceptanee. 

of  contract,  time  of. 

penalties  in  contract  for  non-,  void 

extension  of  time  of,  how  effected 

surety  may  compel,  by  principal 

PERILS: 

insured  against,  what  may  be • 

insured  against,  effect  of  remoteness  and  proximateness  of.... 
insured  against,  insurer  liable  for  losses  incurred  in  rescue 

from 

excepted  in  insurance,  effect  of  loss  by ~ 

caused  by  fraud,  insurer  not  liable  for^ •... 

eaused  by  negligonoe,  insurer  liable  for.. 
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PERILS:     (GonHnt^.) 
Of  tbr  Sba: 

defined „„^ 

Bftrine  carrier  not  liable  for  damagea  eaosed  by. 

See  IxsuRAMCB. 

PERSONAL  MORTGAGE :    See  Mobtoaok,  Personal. 

PERSONAL  PROPERTY: 

defined 

applieation  of  intereeU  in  real  property  to 

by  what  law  governed 

future  interest  in,  how  protected 

shares  of  stock  are .' 

of  wife,  not  entered  in  inventory,  prima  facie  not  separate...... 

non-negotiable  written  oontraet  for  delivery  of,  transferable^. 

contract  fur  sale  of. .- 

lien  of  seller  of w. 

real  property,  when  deemed   

accession  to  (see  Aockssior). 
transfer  of  (see  TRAtrsrsR ;  Sale). 
bequest  of  (see  Bkqurst  ;  Lboact  ;  Will). 
mortgage  of  (see  Mortoaob,  Prbsobal). 
pledge  of  (see  Plkdob). 

PERSONAL  RELATIONS: 

rights  of,  forbid  what .. 

See  Marriaob;  Parb2it  and  Child;  Mastbb  abd 
Sbbvamt;  Gdardiax  ahd  Ward. 

PERSONAL  RBPRBSENTATIVBS: 

of  minor,  may  disaffirm  contraot  in  case  of  his  death...  ^  ... 

property  of  intestate  passes  to 

to  distribute  property,  how ;  

possession  of  legacy  obtainable  only  from 

inventory  by  legatee  for  life,  when  to  be  delivered  to 

Of  seaman,  when  entitled  to  his  wages. , 

See  Will  ;  Succkssioh. 

PERSONAL  RIGHTS: 

defined  and  regulated.^ 

PERSONS: 
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663 

701 

946 

947 

824 

173 

1459 

1739 

3049 

1338 


48 


29 
1885 
1386 
1363 
1365 
2062 


43 


defined 

rights  of,  are  original  civil  rights 

rights  of,  may  be  waived,  surrendered  or  losL. 
general  provisions  concerning 


PERSONS  OF  UNSOUND  MIND: 

who  are 

custody  of. 

cannot  disaffirm  contract  for  necessaries. 

contracts  of 

ib 

ib 

powers  of,  whose  incapacity  has  been  adjudged. 

liable  for  wrongs ^ 

not  liable  for  ezemplory  damages < 

marriage  of,  may  be  annulled. 

guardianship  of. 

property  of,  how  acquired  by  corporations 

cannot  make  will.„ 


PETITION : 

to  County  Judge  for  homestead,  what  to  contain. 
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S 
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53 
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PBW: 

may  be  held  as  an  eaaement 

maj  be  hold  ab  a  aerritade.. • • 

PILOT : 

•bipmaater  must  take,  when 

who  responsible  for  negligence  of.......... 

See  Natiqatioh. 

PIONEER  ASSOCIATION : 

maj  hold  how  much  real  eatatew,. .••... 

PLACE: 

of  performanoe,  defined 

where  goods  sold  must  be  deliyered.. 

where  goods  sold  must  be  deliyered,  option  as  to 

where  goods  sold  must  be  delivered,  notice  of  option  as  to.... 

where  thing  deposited  must  be  delivered. , 

of  payment  need  not  be  stated  in  negotiable  instrument..^., 
at  which  negotiable  instrument  must  be  presented. 

ib 

ib 

at  which  bill  of  exchange  is  payable. 

at  which  protest  must  be  made. • 

where  thing  borrowed  must  be  delivered , 

where  thing  hired  must  be  delivered 

of  payment  of  negotiable  instrument 

ib 

PLAINTIPP : 

to  make  certain  additional  statements  in  eomplaint  in  motions 
for  divorce 

PLEDGE: 

defined 

what  to  be  deemed 

lien  of,  dependent  on  possession 

covers  increase  of  property 

lienor  may,  to  extent  of  lien 

factor  may  not,  property  of  his  principal 

when  valid  against  real  owner.. 

lender,  defined 

pledge  lender  may  withdraw,  when 

holder,  defined.. 

holder,  obligations  of. 

further,  when  may  be  required. 

sale  of,  may  be  made,  when 

sale  of,  not  until  demand  made 

sale  of,  notice  of  time  and  place  of,  necessary 

sale  of,  notice,  when  may  be  waived 

sale  of,  demand  before,  may  be  waived,  how 

sale  of,  pledgeor  may  compel 

sale  of,  evidences  of  debt  under 

sale  of,  pledgeor  entitled  to  surplus  at 

sale  of,  what  pledgee  may  retain  from 

sale  of,  when  pledgee  may  purchase  at 

foreclosure  of. ....,.•• 

may  be  contained  in  negotiable  instnunent 

See  LiBM. 

PLEDGEE : 

most  have  possession 

may  commit  possession  to  pledge  holder 

liable  as  depositary  for  reward 
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8009 

513 

3010 

513 

3011 

513 

3092 

524 

2988 

510 

2993 

510 

299r 

511 
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PLBDGEB:    {Continued.) 

may  require  further  pledge,  when 

may  sell  thing  pledged,  when..... 

how  may  soli  thing  pledged 

mnst  not  sell  eyidences  of  debt 

must  demand  performance  before  sale 

mast  give  notioeof  sale 

may  retain  what,  oat  of  proceeds  of  sale.. 

most  pay  surplus  to  pledgeor..... 

cannot  purchase,  except  from  pledgeor... 
may  foreclose  right  of  redemption,  how .. 
may  be  authorised  by  Court  to  pnrohase. 


PLEDGE  HOLDEB: 

defioed ,..., , 

must  enforce  all  rights  of  pledgee 

for  reward,  cannot  exonerate  himself. 

for  reward,  liabK*  as  depositary  for  reward., 

gratnitous,  may  exonerate  himself,  how 

gratuitous,  liable  as  gratnitous  depositary., 
can  purchase  from  pledgeor  only •• 


PLEIIQBOR : 

must  deliver  possession... 

for  benefit  of  third  person,  rights  of. 

for  benefit  of  third  person,  cannot  withdraw  pledge,  when 

must  make  further  pledge,  when , 

entitled  to  demand  before  sale 

entitled  to  notice  of  sale 

waiver  of  demand  by 

waiver  of  notice  by.. 

may  require  sale  of  thing  pledged 

surplus  proceeds  of  sale  to  be  paid  to 

thing  pledged  can  bo  purchased  by  pledgee,  etc.,  only  from... 

POLICY  OP  INSURANCE: 

defined , •„..., 

must  specify  what 

•  representation,  how  affects.. 

interest  of  person  specified  in,  alone  covered 

interest  of  principal,  how  may  be  covered  by 

interest  of  joint  owners,  etc.,  how  may  be  covered  by... 

who  can  claim  benefit  of  general  description  in 

may  be  made  for  benefit  of  successive  owners 

transfer  of  thing  insured  does  not  transfer 

transfer  of,  suspends , 

open,  defioed ,.„., , , 

valued,  defined 

running,  defined 

effect  of  receipt  in 

agreement  not  to  transfer  claim  under,  after  loss,  void 

express  warranty  must  be  in 

positive  statement  in,  is  a  warranty 

ib 

when  avoided  by  breach  of  warranty f  '612 

of  life,  may  pass  by  will,  transfer,  etc t  2764 

See  IiisuaANOB. 

POSSESSION  : 

summary  proceedings  for,  of  property.. 

right  to  actual,  creates  legal  ownership 

owner  of  property  in  adverse,  may  transfer  his  title 

means  -of  obtaining,  of  personal  property,  necessary  to  valid- 
ity of  gift. « 1147 
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S005 
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3(02 
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.3009 
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3008 
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3010 
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son 

518 

sou 

513 

2903 

610 

28tf6 

611 

2996 

610 

2997 

611 

2995 

610 

2998 

511 

8010 

613 

2988 

510 

2992 

610 

2994 

610 

2999 

611 

3001 

611 

3002 

511 

3004 

613 

3003 

612 

3007 

612 

3008 

612 

3010 

613 

2586 

462 

2587 

458 

2575 

451 

2588 

453 

2589 

453 

2590 

453 

2591 

458 

2592 

453 

2693 

458 

2593 

453 

2595 

454 

2596 

454 

2597 

454 

2598 

454 

2599 

454 

2605 

456 

2607 

456 

2608 

456 

1612 

456 

2764 

475 

704 

176 

848 

183 

1047 

217 

236 
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POSSESSION :     ( Cotittnued,) 

under  unrecorded  instrument  rebuts  presumption  of  good 

faith 

party  in^  most  be  made  party  to  action  to  quiet  title 

of  legacies,  how  obtained 

sale  of  personal  property  must  be  aocompanied  by  actual  and 

continued  change  of. 

damages  for  unlawful,  of  real  property.- 

quiet  covenant  of,  implied  in  hiring 

ib 

lease,  when  renewed  by  continued 

mortgagee,  not  entitled  to 

mortgagee,  when  may  take,  of  mortgaged  personal  property... 
personal  mortgage  void  unless  recorded  or  accompanied  by 

actual  and  continuous 

change  of,  necessary  in  pledge 

when  transferred  for  security  deemed  pledged 

bottomry  lien  is  independent  of. • 

vendor's  lien  is  independent  of 

seller  of  personal  property,  lien  dependent  op 

purchaser  of  real  property,  lien  independent  of. 

lien  for  services  is  dependent  on 

factor's  lien  is  dependent  on 

banker's  lien  is  dependent  on 

shipmaster's  lien  is  independent  of.^ 

seaman's  lien  is  independent  of. 7. 

officer's  lien  is  dependent  on 


POSSIBLE : 

object  of  contract  must  be. 
what  is  deemed 


POSSIBILITY : 

mere,  cannot  be  transferred 

not  deemed  an  interest  of  any  kind.. 


POSTHUMOUS  CHILD: 

when  takes  by  succession 

ib 

birth  of,  defeats  certain  future  interests, 
deemed  living  at  the  death  of  parent .. 


POST-OFFICE:    See  Mail. 


POWER : 


minor  cannot  give  delegation  of. , 

of  minor  to  disaffirm,  and  when  may  exercise  such.. 

what  express  trusts  are  valid  as , 

ib 

creation  of  certain,  not  prohibited 

of  sale,  may  be  Conferred  by  mortgage. 

of  sale,  under  mortgage,  how  executed 

in  relation  to  real  property 

defined 

author  of,  defined 

holder  of , 

general «•.., 

special , 

beneficial 

in  trust , 

intrust,  general ^,. 

in  trust,  special • 

in  trust,  are  imperative 

in  trust,  effect  of  right  of  election  under- , 
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249 
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564 

1927 

364 
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1945 
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499 

2970 

607 

2973 
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518 
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518 
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526 

8062 
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521 

3084 

521 
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1596 

317 
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1045 

217 

700 

16S 

698 

161 

1839 

.272 

739 

166 

1398 

284 

26 

8 

28 

8 

860 

185 

S58 

184 

861 

185 

2926 

498 

2927 
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877 

188 

879 

1S8 
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882 
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885 

189 
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189 

887 

189 

932 
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POWER :     ( CoHtiHued.) 

in  trntt,  shares  of  beneficiary  under 

ib.. 

in  trusty  ezeontton  of,  after  death  of  tmstee 

in  trust,  execution  of,  when  devoWes  on  District  Court 

in  trust,  execution  may  l>e  a<^udged  in  favor  of  creditors 

in  trust,  execution  defective,  may  be  remedied 

in  trust,  execution  defeetire,  how  affects  purchasers 

in  trust,  certain  proTisions  applicable  to , 

who  may  create 

who  may  hold 

how  created 

may  be  reserved  by  grantor  of  an  estate 

of  revocation  of  trust,  may  be  reserved  by  trustor 

when  irrevocable 

when  a  lien ^ 

given- by  mortgage,  part  security 

benelioial,  passes  to  insolvents,  assignees,  etc 

execution  of,  by  whom 

execution  of,  by  married  women 

ib 

execution  of,  how  made 

execution  of,  by  survivors • 

execution  of,  by  devise  or  will 

execution  of,  when  not  to  be  by  will 

direction  by  author,  when  disregarded 

ib 

ib 

directions  by  author,  when  to  be  followed 

*  consent  of  third  person  to,  how  given , 

ib 

omission  to  recite , 

instrument  in,  deemed  conveyance 

exeessive  disposition  by  virtue  of,  void  only  as  to  excess 

suspension  of  alienation  by,  how  computed 

what  estate  may  be  given  by 

how  affected  by  fraud „ 

married  women  may  be  vested  with 

general  and  beneficial,  to  married  women... 

absolute,  unaccompanied  by  trust,  gives  estate  in  fee,  when... 

ib 

ib 

to  owner  of  estate  for  years,  to  devise,  effect  of „ 

to  dispose  of  fee 

to  revoke 

special  and  beneficial,  who  may  take 

special  and  beneficial,  liable  to  creditors..... 

construction  of  certain  leasing...... 

to  make  leases  by  owner  for  life..... 

release  of  such  power '. , 

to  life  owner  bound  by  mortgage.^ 

effect  of  such.. .., 

beneficial,  not  specified  herein,  void , 

instrument  granting  or  reserving,  a  real  instrument 

witness  not  necessary  to  validity  of  instrument  granting..... 

of  revocation,  when  deemed  executed , 

ib 

to  devise,  how  executed  by  terms  of  will 

to  executor,  to  appoint  executor,  void 


POWBR  OF  ATTORNEY : 

by  married  woman,  void  unless  acknowledged,  how. 

98 
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POWER  OF  ATTORNEY :    {Continued.) 

a  **  real  instrumenf 

revocation  of,  a  real  instrument 

witness,  when  not  necessary  to  it«  validity » 

instruments  executed  under,  when  deemed  recorded 

how  revoked 

must  be  exhibited  to  officer  taking  acknowledgment , 

duties  of  gratuitous  employ6  accepting 

to  execute  personal  mortgage,  requisites  of 

See  Attorney  ih  Fact. 

PRECEDENT  CONDITIONS  :    See  Conditions. 

PREFERENCE : 

common  carrier  of  messages  must  not  give,  except  to  Govern 

ment. 

ib 

in  assignment  for  benefit  of  creditors,  what  may  be  given 

in  assignment  for  benefit  of  creditors,  must  bo  absolute 

in  assignment  for  benefit  of  creditors,  cannot  affect  right  to 

priority  otherwise  created 

in  assignment  for  benefit  of  creditors  in  case  of  joint  debtors. 

PREMIUM : 

of  insurance,  how  payable 

when  earned 

return  of,  when  must  be  made • » 

return,  when  need  not  be  made.. 

return,  in  case  of  tra.ud 

return,  in  case  of  over-insurance 

return,  contribution  by  simultaneous  insurers 

return,  contribution  by  successive  insurers 

rate  of,  must  be  specified  in  policy 

effect  of  receipt  of,  in  policy .^ 

PRESENTMENT: 

Of  Neootiablv  Instrument: 

to  principal  debtor  not  necessary  to  charge.. 

to  be  made,  how , 

to  be  made,  by  whom .«. 

to  be  made,  to  whom 

to  be  made,  where 

to  be  made,  when 

apparent  maturity  for  purpose  of.... 

ib 

ib 

when  excused 

ib 

delay  in,  when  excused 

when  waived.....* ., 

Of  Bill  of  Exchange: 
For  acceptance  : 

of  one  of  a  set,  sufficient 

may  be  made,  when 

to  be  made,  how , 

to  be  made,  by  whom ,.,. 

to  be  raude,  to  viboin , ,.,... 

to  be  made,  where 

to  be  made,  when ,. 

to  one  of  joint  drawees,  sufficient ;. 

to  drawee  in  case  of  need,  necessary 

within  what  time  necessary  to  charge  drawer,  etc 

how  excused , , 

delay  in,  how  excused ,„., 
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240 
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400 

2208 
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3453 

535 

3454 
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3455 

580 
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680 

446 

103 

2616 

450 

2617 

450 

2618 

450 

2619 

450 

2620 

^57 

2621 

457 

2622 

457 

2587 

453 

2598 

454 

3130 

530 

3131 

530 

3131 

530 

3131 

530 

3131 

530 

3131 

530 

3132 

531 

3134 

531 

3135 

531 

3156 

635 

3157 

535 

3158 

530 

3159 

630 

3175 

538 

3185 

539 

8186 

530 
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3186 
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530 
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640 
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3218 

644 

3219 
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PRESENTMENT:     (Continued.) 
For  pajfmeni : 

where  to  be  made 

ib 

effect  of  delay  in 

bow  excused 

Of  Promissort  Note: 

effect  of  delay  in 

Of  Check: 

effect  of  delay  in 

See  Bill  of  Exghanob  ;  Negotiable  Instrument. 

PRESSURE : 

trustee  must  not  use 

partner  must  not  use 

See  Undue  Influence. 

PRESUMPTION : 

established  by  lapse  of  time  in  diyoree < 

such  may  be  rebutted 

of  actual  residence  does  not  apply,  in  divorce 

of  truth  of  certain  allegations,  in  divorce 

of  legitimacy  of  children 

of  relinquishment  of  control  of  child , 

of  fraudulent  transfer,  in  certain  case 

of  wilful  default  in  case  of  ooUision  of  ship  from  breach  of 

rules  

of  time  of  delivery  of  grant ; 

that  fee  simple  title  passes 

ib 

that  gift  is  made  in  view  of  death 

in  favor  of  holder  of  recorded  instrument. 

that  an  obligation  is  joint  and  not  several 

of  consideration  in  novation 

of  intent  to  extinguish  old  obligation  in  novation 

of  intent  to  extinguish  contract,  when  it  is  cancelled 

of  term  of  hiring  servant 

ib 

of  undue  influence  in  certain  ease,  on  the  part  of  trustee 

that  certain  property  is  partnership 

that  representation  in  insurance  refers  to  time  of  completing 

contract 

that  person  insured  has  knowledge  of  prior  loss 

of  actual  loss  of  ship , 

that  encumbrance  is  acquired  in  good  faith 

of  consideration  in  negotiable  instmment 

that  bill  of  exchange  is  dishonored 

that  creditor's  retention  of  part  performance  is  not  voluntary 
that  written  instrument  imports  consideration 

ib 

as  to  origin  of  uncertainty  in  contract 

ib 

that  depositary  is  in  fault  in  certain  cases 

as  to  term  for  which  real  property  is  hired 

that  hiring  of  real  property  is  renewed 

that  certificate  of  shipmaster  in  favor  of  sailor,  etc.,  is  true... 

that  managing  owner  of  ship  has  no  compensation 

as  to  damages  caused  by  conversion  of  personal  property 

as  to  adequacy  of  damage  as  relief. 

in  revising  contract,  that  parties  intended  a  fair  agreement... 
that  certain  transfers,  without  change  of  possession,  are  fraud- 
ulent.  

of  fraud,  how  repelled , 

See  Evidence. 
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S«etion. 


PREVENTION   OF  PERFORMANCE  : 

when  an  ezcaM .*. 

rights  of  debtor  in  ease  of 

ib 

ib 

of  redaction  of  contract  to  writing,  effect  of... 


PREVENTIVE   RELIEF: 

to  be  giyen  onlj  in  special  oases. 

ib 

how  given.. 

in  general 

Bee  Injunctioh. 


PRICE : 


defined • , 

on  failore  to  pay,  seller  maj  resell  or  rescind. 

when  to  be  paid •.... 

when  agent  maj  reoeire 

ib 

of  real  property,  priority  of  mortgage  for 

of  real  property,  lien  for , 

of  personal  property,  lien  for.. 


PRINCIPAL : 

incident  passes  by  transfer.. 

ib , 

attorney  in  fact  execnting  instrument  must  subscribe  name  of 

factor  must  follow  directions  of... 

consent  of,  necessary  to  release  of  factor  from  liability 

In  A«bkct: 

and  agent  defined 

may  authorise  agent  to  do  what 

agent  cannot  hare  authority  to  defraud 

consideration  not  necessary  to  bind 

must  have  power  to  do  act  ratified 

authority  conferred  by 

may  be  disobeyed,  when.. •••••.•• 

represented  by  agent,  for  what  purposes... 

bound  by  incomplete  execution  of  authority,  when ...•. 

deemed  to  have  notice  of  what 

bound  by  act  in  excess  of  Authority,  how  far 

bound  by  act  under  ostensible  authority,  when 

exonerated  by  payment  to  agent,  when 

claim  against  agent  may  be  set  off  against,  when 

responsible  for  wrongs  of  agent,  when 

agent,  when  responsible  as 

agent  must  not  deliver  to,  when 

has  no  connection  with  sub-agent,  when 

represented  by  sub-agent,  when , 

agency  may  be  revoked  by,  when 

agent  of  agent  not  responsible  to 

In  Goarantt: 

consent  of,  not  necessary  to  guaranty 

removal  of,  from  the  State,  when  equivalent  to  in86Iven<7..... 

liability  of  guarantor  on  default  of. 

notice  to  guarantor  of  default  of,  when  necessary.. 

obligation  of  guarantor  cannot  exceed  that  of. 

guarantor  liable  notwithstanding  disability  of 

guaranty  for  sueoessive  liabilities  of. 

guarantor  exonerated  by  certain  dealings  of  creditor  with...... 

guarantor  not  exonerated  by  delay  in  proceeding  against...... 

guarantor  not  exonerated  by  discharge  of,. by  act  of  law 

f^arantor  indemnified  by,  liable  to  extent  of  indemnity » 
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342 
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Seotion. 


PRINTING : 

parts  of  oontraet  in,  inferior  to  thoM  in  writing, 
eorporations  for,  maj  be  formed 


PBIORITY: 

of  record  establishes  priority  of  riglit 

of  liens  to  be  according  to  date 

mortgage  for  price  of  land  has 

lien  upon  single  fund  has,  over  lien  upon  several  funds.. 

of  different  employments 

of  surety's  property  over  principal's 

of  bottomry  liens 

of  liens.  Court  may  determine,  in  certain  actions.. 


PBIVATB  PARTY: 

grant  interpreted  against.... 
contract  interpreted  against. 


PRIVILBGED   COMMUNICATION : 
defined , 


PRIVILEGBD  PUBLICATION : 
defined 


PROBATB 


will  obtained  through  fraud  may  be  denied, 
conditional  will,  when  may  be  denied...... ••.. 

what  will  entitle  nuncupative  will  to 

of  nuncupative  will •••, 


PROBATB  COURT: 

appointment  of  guardians  by 

ib 

jurisdiction  in  such  cases 

Judge  of,  may  give  consent  to  apprenticeship  of  child,  when. 
Bee  CouNTT  Coubt. 

PROCEEDINGS : 

contract  restraining  legal,  void • 

judicial,  when  not  to  be  restrained  by  iig unction..  .•••••• 


PRODUCT   OP  THE   MIND: 

subject  of  ownership 

subject  of  ownership,  to  what  degree.. 

joint  authorship  of 

transfer  of. •  

effect  of  publication  of. 

rights  of  subsequent  author... 

private  writings 


PRODUCTS  OP   LAND: 

owner  of  property  entitled  to 

tenant  for  years,  or  at  will,  entitled  to. , 


2832 

2845 
2846 
2848 

2850 
2847 


1651 
286 


1212 
2897 
2898 
2899 
1988 
2850 
3029 
2976 


1070 
1654 


47 


47 


1272 
1280 
1288 
1290 


243 
244 
245 
265 


1672 
3423 


655 
980 
981 
982 
983 
984 
985 


732 
819 
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PRINCIPAL:    (ConHnwd.) 

IX   SURBTTSHIP  : 

apparent,  may  show  that  he  is  surety 

surety  may  require  creditor  to  proceed  against 

surety  may  compel,  to  perform  obligation 

surety  may  'enforce  creditor's  remedies  against^ 

surety  entitled  to  application  of  property  of,  to  discharge  of 

obligation • 

must  reimburse  surety 

See  AoEHCY ;  GuAB^iiTT ;  Subbttship. 
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PBOFESSION :    See  Business. 

PROFIT  AND   LOSS: 

shares  of  partners  in..., 

See  Profits  ;  Loss. 
PROFITS: 

made  by  partner  belongs  to  firm,  when 

special  partner  may  draw  bis  share  of. 

renunciation  of  future  partnership  exonerates  partner. 

who  has  insurable  interest  in ; 

measure  of  indemnity  for  loss  of,  under  insurance 

loss  of,  under  insurance,  when  presumed 


PROMISE : 

of  marriage  governed  by  same  rules  as  other  contracts 

of  marriage,  damages  for  breach  of 

false,  when  fraudulent 

ib 

representation  in  insurance  as  to  fliture,  when  deemed 

to  answer  for  third  person • 

to  accept  bill  of  exchange,  when  equivalent  to  acceptance. 

PROMISSORY  NOTB : 

defined 

apparent  maturity  of 

instrument  in  form  of  bill  of  exchange,  when  deemed.. 

bill  of  exchange,  when  converted  into , 

certain  provisions  applicable  to 

effect  of  delay  in  presentment  of. 

See  Nkootiablb  Imstrvicert. 


2405 


PROOF : 


of  consent  to  marriage,  how  made 

of  illegitimacy,  how  made 

of  nuncupative  will 

of  destruction  or  cancellation  of  will,  how  made... 

of  ownership,  finder  may  require 

of  loss  of  freight  in  certain  case,  what  required. 

Of  Instruments  for  Heeord  : 

letters  patent  do  not  require  further 

by  other  than  subscribing  witness 

who  may  take,  in  this  State *... 

ib 

who  may  take,  out  of  this  State 

who  may  take,  out  of  the  United  States 

may  be  taken  by  deputy. 

interpreter  may  be  employed  in  taking 

how  made 

subscribing  witness  to  be  personally  known 

witness  to  prove  what. ; 

certificate  of  officer  taking 

handwriting  may  be  proved,  when. 

certificate  of  officer  on, 

evidence  must  prove,  what^ 

officers  taking,  authorized  to  do  certain  things 

officers  taking,  to  affix  their  seals  and  signatures 

action  to  obtain 

heretofore  taken,  governed  by  then  existing  laws 

parties  may  have  action  to  correct  defects  in  certificate  of.. 

statutes  curing  void  or  defective,  preserved 

Of  Lo99  Under  Ineuranee : 

how  given 

objection  to,  how  waived 

ib... 

certificate  of,  when  dispensed  with ^ 


426 


2435 

430 

2494 

439 

2417 

428 

2664 

462 

2738 

472 

2740 

472 

6S 

19 

3.129 

564 

1672 

313 

1710 

335 

2574 

451 

2794 

4S0 

3197 

541 

32U 

547 

3145 

531 

3245 

547 

3246 

547 

3247 

547 

3248 

646 

• 
57 

17 

195 

43 

1289 

225 

1292 

265 

1866 

357 

2202 

400 

1159 

236 

1163 

237 

1169 

238 

1170 

23S 

1171 

239 

1172 

239 

1173 

239 

1182 

242 

1183 

242 

1184 

242 

1185 

242 

1186 

243 

1187 

243 

1189 

244 

1188 

244 

1190 
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1191 
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246 
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469 
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PKOPERTY  : 

rights  of,  are  original  civil 

rights  of,  may  be  waiyed,  surrendered  or  lost 

of  husband  and  wife,  may  be  used  to  support  children 

of  husband  and  wife,  contracts  concerning 

of  husband  and  wife,  may  be  held  in  joint  tenancy,  ete 

of  husband  and  wife,  rights  of,  how  gOTemed 

community,  defined ^ 

ib 

community,  when  Court  may  resort  to,  for  alimony 

community,  power  of  husband  over 

community,  disposition  of,  on  divorce 

ib 

ib 

community,  distribution  of,  on  death  of  wife 

community,  distribution  of,  on  death  of  husband 

separate,  of  husband  and  wife,  may  be  used  for  support  of 

child 

separate,  of  husband,  when  liable  for  alimony 

separate,  of  husband,  defined 

separate,  of  husband,  when  not  liable  for  wife's  debts 

separate,  of  wife,  defined 

separate,  of  wife,  she  may  dispose  of  it  by  will 

separate,  of  wife,  when  liable  for  support  of  husband 

separate,  of  wife,  not  liable  for  husband's  debts 

of  child,  parent  has  no  control  over 

of  child,  when  liable  for  parent's  support 

corporations  may  acquire 

in  general 

^   nature  of. 

ownership  in 

how  terminated 

is  either  real  or  personal 

real,  defined ^ 

personal,  defined 

in  mines 

always  has  an  owner 

what,  owned  by  the  State 

who  may  own 

aliens  inheriting,  when  must  assert  claim 

interest  in 

interests  in,  none,  unless  specified  in  the  Code 

ib •. 

interests  in,  absolute 

interests  in,  qualified 

interests  in,  several „..,, 

interests  in,  joint 

interests  in,  partnership 

interests  in,  in  common..... , „., 

interest  in,  present 

future  interests  in 

future  interests  in,  rights  of  posthumous  children  in 

future  interests  in,  pass  by  transfer 

ib 

future  interests  in,  none,  nnless  specified 

future  interests  in,  how  defeated 

ib 

-future  interests  in,  when  not  defeated 

ib 

future  interests  in,  vested 

future  interests  in,  contingent 

future  interests  in,  contingent,  may  be  alternative 

future  interests  in,  contingent,  not  void  because  improbable... 
interests  in,  perpetual 
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9 

3 
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86 

158 

38 

161 

38 

183 

41 

164 

39 

687 

160 

141 

35 

178 

40 

147 

36 
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37 
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1396 

283 

1397 

283 

143 

86 

141 

35 

163 

39 

176 

40 

162 

32 
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32 

144 

36 

177 

40 

202 

44 

201 

44 
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85 
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155 
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155 
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166 

657 

156 

658 

156 

663 

157 

662 

157 

669 

157 

670 

167 

671 

158 

672 

158 

1^78 

159 

701 

162 

702 

162 

679 

159 

680 

159 

681 

159 
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159 

684 
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689 

160 

690 
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161 
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PROPERTY:    {Continued.) 

iDterett  in»  limitod • 

oonditioDal  ownership  io 

TMtraiiits  apon  alienation  of^...- 

ib « 

ib 

aeeumnlations  of  income  of < 

income  of,  defined 

what  may  be  dtspoaed  of  bj  wUl 

ib , 

acquisition  of. 

acqulBition  of,  by  occnpanoy  (tee  Occupahct)  ^ , 

acquisition  of,  by  prescription 

*  acquisition  of,  by  accession  (see  Acobssioh).^ 

acquisition  of,  by  transfer  (see  Tbahsfbb  ;  Gbamt) 

acquisition  of,  by  succession  (see  Succbssion) 

acquisition  of  by  will  (see  Will) , 

partnership  (see  Partnbrsbip). 

See  Real  Propbrtt;    Pbbsonal   Pbopbbtt; 


692 
707 
711 
716 
715 


748 
1270 
1274 
1000 


Ea- 


TATB8 ;  Sbbvitudes  ;  Uses  akd  TBuara ;  Powbbb. 


PROPOSAL : 

to  contract,  aoeeptance  of,  how  made 

to  contract,  acceptance  of,  must  be  absolntc.. 

what  is  deemed  acceptance  of « 

qualified  acceptance  of,  is  new  proposal.. , 

reyocation  of. 

reyocation  of,  how  made.. 

See  Consent. 


PROTECTION : 

right  of,  against  restraint  and  injury,  etc. 

to  personal  relations , 

what  force  may  be  used  in  seeking 


PROTEST : 

notice  of  dishonor  of  foreign  bill  can  be  given  only  by  notice 

of 

by  whom  made • , 

how  made..... 

where  made 

when  made 

how  excused 

notice  of,  how  given 

effect  of  waiver  of •• 


1592 
1586 
1584 
1685 
1586 
1587 


161 

les 

168 

163 

163 

16«' 

186 

SM 

381 

Sll 

211 

213 

212 

216 

278 

268 


315 
318 
3I« 
316 
316 
316 


PROVISIONS  : 

for  domestic  use,  implied  warranty  on  sale  of , 

PUBLIC : 


grants  to  bo  interpreted  against  grantee 

contracts  to  be  interpreted  against  private  party, 
deceit  upon  the.. 


PUBLICATION : 

libel  by  unprivileged • 

privileged,  defined 

requisites,  when  service  of  summons  made  by,  in  divorce 

of  assessment  notice 

of  delinquent  assessments ^ 

of  product  of  the  mind,  effect  of. .• 

of  notice  of  dissolution  of  partnership 

of  change  of  name  of  partnership... 

of  certificate  of  formation  of  special  partnership. i 


1776 


43 

11 

48 

13 

49 

13 

3226 

64S 

S226 

646 

3237 

645 

3228 

646 

3229 

646 

3230 

646 

3281 

646 

3233 

646 

346 


1070 

331 

1654 

326 

1711 

336 

46 

11 

47 

13 

130 

33 

336 

78 

339 

79 

983 

308 

2453 

433 

2469 

436 

3483 

437 
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Seetion. 


P»g«. 


PUBLICATION:    (OontinH^d,) 

Affidavit  of  saoh  publioation 

of  notioe  to  call  for  levy  of  aMeumant  on  intorcato  in  mining 

partnership ^ 

of  notice  of  dissolution  of  speeial  partnership 

of  notioe  to  copartners  in  mining  partnership 


PUFPIN0 : 

at  aaetion,  a  fraud. 


PURCHASE  : 

from  subsequent  grantor  without  notioe  of  prior  nnreoorded 

instrument,  valid  ^ 

buyer  at  auction  may  rescind,  when  puffing  has  been  practised 
trustee  cannot  enforce  claim  adverse  to  trusty  obtained  by... 
See  Sale. 

PURCHASE  MOXET : 

priority  of  mortgage  for^ •« 

lien  for « 

homestead  liable  on  mortgage  for ••• 

See  Prios. 


PURCHASER: 

highest  bidder  to  bo,  at  auction  sale  of  delinquent  stock 

when  corporation  may  be,  at  auction  sale  of  delinquent  stock 
of  franchise  of  oorporaUons,  powers  and  duties  of 

ib ^ 

resulting  trust  not  to  prejudice 

omission  to  declare  trust  in  conveyance,  how  aflfocts. 

remedy  of,  against  defective  execution 

grant,  how  far  conclusive  as  to 

for  value,  defined^ 

instruments,  when  void  against  subsequent... 

instruments,  when  not  void  against  subsequent. 

rights  of,  from  devisee  ndt  impaired  by  his  conveyance,  when 

when  sale  of  personal  property  void  againsL 

when  mortgage  of  personal  property  void  against  subsequent 

ib 

pledgee  cannot  be,  from  pledgeor,  except  by  direct  dealing 

of  real  property,  lien  of. 

without  notice,  conditional  transfer  absolute  in  favor  of 

eertain  transfers  void  against 

lien  of  seller  or  buyer  not  valid  against  subsequent 

grant  by  person  having  power  of  revocation  operates  as  revo- 
cation in  favor  of,  when.. 

See  Grant;  Libit;  Mortoaqb;  Notice ;  Rbcordiro; 
Emcombbaxobr. 


Q 

QUALITY: 

implied  warranty  of,  of  goods  sold  by  sample 

implied  warranty  of,  on  executory  sale 

implied  warranty  of,  by  manufacturer 

ib 

ib 

implied  warranty  of,  of  goods  inaccessible  to  buyer 

implied  warranty  of,  general 

implied  warranty  of,  domestic  provisions 

damages  for  breach  of  warranty  of,  of  personal  property. 


2484 

2518 
2609 
2618 
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1204 
1797 
2263 


1229 


437 

442 
441 
442 


348 


247 
348 
409 


2898 

494 

3046 

618 

1239 

263 

342 

79 

343 

80 

389 

90 

390 

90 

866 

184 

869 

186 

91 6 

193 

1123 

232 

1200 

246 

1227 

•  261 

1228 

261 

1364 

276 

1769 

343 

2971 

607 

2973 

607 

3010 

613 

3060 

618 

2923 

498 

3440 

683 

3048 

618 

261 


1766 

364 

1767 

344 

1768 

346 

1769 

846 

1770 

345 

1771 

346 

1773 

346 

1776 

347 

3323 

662 

94 
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QUANTITY : 

implied  warranty 

QUESTION   OF  FACT: 

actual  fraud  is.... 


to. 


QUIET  ENJOYMENT: 

covenantor,  runs  with  the  land 

executory  contract  of  sale  binds  seller  to  insert  covenant  of. 

ib 

implied  in  hiring 


R 


RAILROAD  CORPORATIONS : 

may  bo  formed 

articles  of  incorporation  mast  state  what,  in  addition 

prerequisites  to  filing  articles  of  incorporation 

Directors  to  be  elected,  when 

assessment  of  stock,  how  made  and  collected 

additional  provision  in  assessment  and  transfer  of  stock 

may  borrow  money  and  issue  bonds 

to  provide  sinking  fund  to  pay  bonds 

capital  stock  to  be  fixed 

certificate  of  payment  of  fixed  capital  stock. 

enumeration  of  powers 

mapund  profile  to  bo  filed 

may  change  lino  of 

forfeiture  of  franchise 

crossings  and  intersections 

condemnation 

*  not  to  use  public  streets,  etc.,  except 

not  to  charge  faro  to  and  ftom  points  in  a  city... 

when  crossing  highways,  etc.,  how  acquires  right  of  way 

may  consolidate 

proceedings  to  consolidate... 

check  to  be  afllxed  to  all  baggage 

damage  for  refusing  so  to  do « 

annual  report  to  be. verified 

form  of  report ^ 

duties  of. 

to  pay  damages  for  refusing  transportation 

to  furnish  accommodations  for  paasengers 

to  post  regulations 

not  responsible  for  injuries  incurred  by  violating  rules 

to  pay  damages 

not  liable  in  certain  cases 

may  recover  damages,  when 

regulations  of  trains 

penalty  for  violating  such 

conductor  may  eject  passengers,  when 

officers  to  wear  badge 

rates  of  charges 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months. 

character  of  iron  to  be  used... 

Street : 

may  be  formed 

articles  of  incorporation  to  state  what  addditional  facts 

prerequisites  to  filing  articles  of  incorporation. „ 

authority  to  lay  track,  how  obtained 

restrictions  as  regards  granting  right  of  way..* 

cities  and  towns  may  make  rules  to  govern 
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109 
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471 
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472 
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473 

HI 

473 

111 

479 
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112 

480 

112 

480 

.    112 

481 

113 

482 

113 

483 
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484 
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485 
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114 
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487 
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491 
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61 
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RAILROAD  CORPORATIONS  :    {Continued,) 

penalty  for  overoharging. • 

to  provide  and  famiah  passenger  tickets... 

penalty 

trial,  proof  and  limitation 

city  or  town  to  reserve  certain  rights 

license  to  be  paid 

track  for  grading  purposes 

general  provisions  applicable 


RANSOM : 


of  ships  and  cargo. 


RATE   OF  INTEREST: 

annual 

legal , 

ib. 

on  judgments 

on  loan  under  bottomry , 

on  loan  under  respondentia 

See  I5TBRBBT. 


RATIFICATION : 

of  voidable  contracti  when  may  be  made. 

ib 

partial,  when  total .*..., 

when  void 

to  prejudice  of  third  person  forbidden 

rescission  of 

See  Aqbrct  ;  Aoknt. 

REAL  PROPERTY: 

defined < 


mines  are 

interests  in,  how  denominated 

application  of  Interests  in,  to  personal  property, 
limitation  on  leases  of  certain 

ib 

gfeneral  provisions  concerning 

estates  in 

estates  of  inheritance  in 

fee  simple  estates  in 

fees-tail  and  conditional  fees  abolished 

contingent  remainders  in 

freehold 

chattels  real,  or  estates  for  years  in 

chattel  interests,  or  estates  at  will  in 

estates  in,  for  the  life  of  third  person 

future  estates  in , 

estates  in  reversion  in 

estates  in  remainder  in , 

creation  of  remainders,  fiiture  and  contingent  in. 

limitation  of  successive  estates  for  life  in 

remainders  on  estate  in,  for  life  of  third  person.. 

ib 

estate  in,  for  life,  remainder,  of 

burdens  and  servitudes  upon 

ib 

rights  of  owners  of 

ib 

rights  of,  in  respect  to  water , 

ib 

how  may  be  used  by  tenant  for  life 

how  may  be  used  by  tenant  for  years  at  will 

ib.. 
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362 
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416 
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416 
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761 
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717 
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767 
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768 

171 
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REAL  PROPERTY  :     (Coutinued.) 

remedies  of  grantees  for  rents  and  rtrrersions  of 

remedies  of  lessee  against  assigns  of  lessor  of. • 

remedies  on  leases  for  life,  for  rent  of 

rent  on,  how  reoorered >• 

ib 

who  may  sue  for  iqjnry  to  inheritanee  in 

boundaries  of,  by  water ...... 

boundaries  of,  by  ways 

lateral  and  subjacent  support  to 

trees 

obligations  of  owners  of k..... 

tenant  for  life  in,  duties  of. 

coterminous  owner,  rights  of. • 

uses  and  trusts  in 

disposiUon  of,  to  whom  must  be  made 

power  in  relation  to 

ownership  of  instruments  affecting  title  to < 

words  of  inheritance  not  neeessary  to  pass  a  fee  in 

fee  simple  title  in,  when  presumed  to  pass 

subsequently  acquired  title  to,  passes  by  operation  of  law... 
eonstructton  of  words  used  in  description  of,  in  a  grant..... 

instruments  affecting,  called  "real  instruments".. 

lien  of  seller  of ^ • • 

lien  of  purchaser  of...... 

when  deemed  personal,  after  testator's  death 

agreement  for  sale  of 

ib 

agreement  for  sale  of,  authority  of  agent  to  execute  to  be 

writing 

agreement  for  sale  of,  form  of  grant  in  execution  of 

agreement  for  sale  of,  what  coyenants  required  by 

form  of  such  covenants 

sale  of  (see  Sal>). 

transfer  of  (see  Tsahspbr;  Graitt). 

uses  and  tm«ts  in  (see  Ubbb  axo  Trusts). 

powers  in  (see  Powbrs). 

accession  to  (see  Accrssiom). 

hiring  of  (see  Hirikq). 

mortgage  of  (see  Mortoaos,  Rbal). 


in 


REASON: 


ceasing,  the  rule  should  oease 

being  the  same,  the  law  should  be  the  same. 


RECEIPT: 


party  performing  obligation  entitled  to  written, 
in  policy  of  insuranoe,  effect  oC... 


RECEIVER: 

Court  may  appoint,  to  enforce  alimony. 

^on  dissolution  of  corporations , 

powers  of  such , 


RECORDER : 

certificate  of  marriage  to  be  filed  with 

declaration  of  marriage  to  be  filed  with 

selection  of  right  of  way  by  corporation  to  be  transmitted  to.. 
City  or  County,  may  take  proof  or  acknowledgment  of  instru- 
ments..  M.. 

real  instruments  to  be  reoorded  in  oflioe  of  County 

duties  of  County 

certificate  of  formation  of  special  partnership  to  be  filed  with 
notice  of  dissolution  of  special  partnership  to  be  filed  with  ... 
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349 
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140 
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RBCORDBR:    {Oomtinmed,) 

entry  of  satUfaetion  of  mortgage  to  be  made  io  preeeDce  of... 

personal  mortgage  to  be  reeofded  with  what. ...». 

See  RBCORome. 

BBCORDING : 

of  marriage  certiflcate ~.. 

of  marriage  declaration.. 

of  inventorj  of  separate  property  of  wife... 

effeet  of  sacb.. 

effect  of  non-reoording  saeh  inventory 

of  marriage  settlements... 

effect  of  such 

of  by-laws  of  oorporation 

transfers  of  real  properly 

letters  patent  entitled  to,  without  acknowledgment..... 

effeet  of  snob ^ 

of  real  instruments 

of  instruments  eridencing  Judgment  title... 

what  is  not  entitled  to.. 

instrument  prorcd  by  other  than  subscribing  witness... 

instrument  executed  under  power  of  attorney 

effeet  of  want  of • 

ib.. 

priority  of,  establishes  priority  of  right 

prior,  of  subsequent  instrument  void  as  to  prior  instrument... 

purohase  from  subsequent  grantee  without  notice  of  prior  un- 
recorded grant,  valid 

when  prior  and  subsequent  grant  both  recorded,  vendee  under 
the  latter  takes  with  notioe  of  the  former 

holder  of  recorded  instrument  presumed  as  against  holder  of 
unrecorded 

actual  notice  of  unrecorded  instrument  by  holder  of  recorded 
subsequently  executed  instrument,  evidence  of  bad  faith.... 

unrecorded  instruments  void  as  agaitast  encumbrances^ 

of  instruments  affeotiog  homesteads 

of  homestead  declaration 

of  homestead  title 

mode  of. 

instruments,  when  deemed  recorded 

books  of  record 

transfers  of  ships 

of  certificate  of  formation  of  speoial  partnership 

of  renewal  of  special  partnership 

of  dissolution  of  special  partnership 

of  real  m  irtgages .^ 

certain  provisions  concerning,  applicable  to  real  mortgages... 

encumbrances  protected  by 

what  must  be  recorded  as  a  mortgage 

assessment  of  mortgage 

of  personal  mortgage 

ib 

of  personal  mortgage  in  different  places.... 

of  personal,  time  allowed  mortgagee 

of  mortgage  on  property  in  transit •....., 

of  mortgage  on  property  of  common  carrier 

effect  of  removing  property  mortgaged  from  place  of 

ib 

ib 

of  mortgage,  notice  to  whom 

satisfaction  of  personal  mortgage 

satisfaeiion  of  real  mortgage 

power  of  attorney  to  exeonte  personal  mortgage m.... 
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RECEIMINATION : 

diyorce  to  be  denied  on  showing -» 

defined 

condonation  in  recriminatorj  defence  bar  to  such  defence 

abflence  of,  to  be  shown  affirmatiyely  in  complaint 

See  DiYORCB. 

* 

REDEMPTION : 

of  franchiBe  bj  corporation 

person  having  interest  in  property  subject  to  lien,  has  right  oi 

inferior  lienor  has  right  of ••»•.. 

how  made — 

contraot  in  restraint  of,  void ~ 

right  of»  may  be  foreclosed 

ib 

See  Lien;  Mortoaqb. 

RE-DELIVERY : 

of  grant  to  grantor  does  not  operate  as  transfer  ....  ^ 

RE-ENTRY : 

by  grantor  or  lessor,  when  and  how  made.^ 

right  of,  for  breach  of  condition  snbaeqnent,  transferable 

REINSURANCE : 

defined 

what  must  be  communicated  on 

presumed  to  be  against  liability. 

original  insured  has  no  interest  in 

See  IN8DBA.NCB. 

RELATIONSHIP : 

husband  and  wife  cannot  by  contract  impair  their  legal. ••...... 

degrees  of,  how  computed 

of  half-blood  gives  right  to  succeed.. 

succession  through  illegitimate,  when  allowed, 

RELATIVES : 

mutual  right  of  defence  of 

ib 

may  protect  child  from  parental  abuse 

legacies  to,  when  chargeable  with  debts  of  testator. 

when  illegitimate,  take  by  succession 

of  half-blood  succeed  alike  with  whole  blood.. 

alienage  of,  does  not  affect  right  of  sncoession............ 

RELEASE : 

of  future  interests  in  property 

of  power  to  make  leases  by  owner  for  life 

of  debtor  by  substitution  of  new  one 

by  creditor,  how  made 

effect  of  general 

of  several  joint  debtors 

RELIEF : 

in  general 

oompensatory,  the  usual  form  of 

specific  and  preventive,  limited  to  special  cases 

from  forfeiture 

See  Damages;  Specific  Relief;  Prbybhtivb  Re- 
lief;  Imjuhctioh. 

RELIGIOUS,  SOCIAL  AND  BENEVOLENT  CORPORATIONS  : 

may  be  formed 
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EBLIGIOUS,    SOCIAL    AND    BENEVOLENT    CORPORATIONS: 
{Continued,) 

married  women  may  become  corporators,  etc.,  of. 

bow  formed 

articles  of  iDoorporation  to  state  additional  facts 

may  hold  wbat  amount  of  property ~ 

Masons,  Odd  Fellows  and  Pioneers  may  hold,  how  much...... 

annual  report 

when  forfeits  franchise  and  lands 

n^^yi  by  order  of  Court,  sell  or  mortgage  property 

proceedings  thereon 

may  prove  error  what,  in  by-laws 

members  admitted  after  incorporation 

membership  not  transferable 


REMAINDERS :       . 

defined 

contingeot,  on  prior  remainder  in  fee 

contingent  upon  a  term  of  years 

when  may  be  created 

npon  estates  ^)er  auter  vie 

upon  estates  per  auter  vie,  when  takes  effect 

for  life  npon  a  term  of  years 

npon  a  contingency 

to  heirs,  what  title  vests  under 

construction  of  certain 

owner  of  estate  in,  may  sue  for  injury  to  inheritance 

meaning  of  "death  without  heirs."  etc.,  in  certain 

death  of  devisee  before  testator  does  not  affect  certain  inter- 
ests in.. 

See  Future  Ebtatbs:  Futurb  Imterbsts. 

REMOVAL : 

of  guardian 

of  officer  of  corporation 

of  thing  bought,  after  delivery 

of  trustee  for  holding  adverse  interests 

of  principal  in  guaranty  frum  State,  when  equivalent  to  insol- 
vency  

of  recorded  mortgaged  personal  property,  effect  of 

ib 
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52 

70 

347 

405 
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507 
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RENT: 


when  tenant  liable  for  double 

ib 

right  of  taking,  may  be  held  as  a  servitude 

remedies  for  recovery  of 

remedies  for  recovery  of,  by  assignees.. 

underlease  for  life,  how  recovered ^. 

dependent  on  life,  when  recoverable 

payment  of,  by  tenant  to  grantor,  when  binding  on  grantee. 

covenant  for  payment  of,  runs  with  the  land 

term  of  hiring,  how  indicated  by.. 

acceptance  of,  when  operates  as  renewal  of  lease 

when  payable 

forfeited  by  letting  room  in  parte 


DENUNCIATION: 

of  partnership  exonerates  partner,  when, 
of  partnership,  effect  of... 


REPAIR: 


owner  of  estate  for  life,  to  keep  buildings  in. 
coterminous  owners  bound  to  keep  fence  in. . 
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REPAIR:     {Continued.) 

tenant  for  life  to  keep  fence  in. • ••••• 

owner  for  voyage  to  keep  ship  in.^ 

borrower  must,  when •• - 

hirer  mast,  when • 

landlord  mast,  when 

tenant  may,  at  expense  of  landlord,  when 

letter  of  personal  property  must ■ 

hirer  of  personal  property  may,  at  expense  of  letter 
of  ship,  shipmaster  may  contract  for 

REPEAL : 

of  former  statates 

REPORTS : 

of  official  proceedings,  privileged 

false,  by  officer  of  corporation 

REPOSSESSION :    See  Rb-Bhtbt. 


REPRESENTATION : 

who  rncoeed  to  property  by  right  ot 

aathority  of  agent  to  make 

Ib  Ihburanrb  : 

may  be  oral  or  written •• 

when  may  be  made • 

how  interpreted 

as  to  future,  when  deemed  promise 

how  may  affect  policy 

when  may  be  withdrawn 

to  what  time  deemed  to  refer • 

concerning  information • • — 

when  deemed  false m. 

effect  of  falsity  in »^....m.- 

materiality  of,  how  determined .,. 

rules  concerning,  govern  modification  of  contraet, 
Marine  : 

effect  of  falsity  in • 

concerning  expectation,  effect  of.. 

Fire  : 

effect  of  falsity  in 


RESCISSION : 

minor  has  power  of. • 

person  not  entirely  without  understanding  has  power  of.. 

accepting  grant  without  covenants  does  not  bar 

of  novation 

third  person  may  enforce  contract  before. 

consent  not  firee,  subject  to 

extinguishes  contract. 

of  contract,  in  what  oases  allowed 

of  contract,  how  effected 

of  contract,  not  barred  by  stipulation ••••• 

of  sale  allowed  to  seller  in  case  of  non-payment  of  price, 
buyer  has  right  of,  if  seller  reftises  to  allow  inspection... 

buyer  has  right  of,  on  breach  of  warranty. 

buyer  at  auction,  when  entitied  to .• 

of  ratification 

of  insurance  allowed  for  concealment,  when 

ib 

of  insurance  allowed  for  false  representation,  when 

of  insurance  allowed  for  violation  of  warranty,  eto.. 

of  insurance  allowed  for  fraudulent  valuation... 

of  insurance  allowed  for  alteration  increasing  risk... 
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BBSCISSION :     {Continued,) 

of  altoration  of  obligation  ^does  not  restore  lUbiUtj  of  gnar- 

antor 

stoppage  in  transit  is  not..«. ..•*.... 

of  oontraots,  when  may  be  a43ttdged« 

of  contraets,  for  mistake 

of  contracts,  reqairements  on  adjudging 

See  Rbtocation. 


KB8IDENCB : 

requisites  in  regard  to,  in  actions  for  diroroe....^ 
proof  of  actual,  required  in  actions  for  diTorce. 

ib 

right  of  parent  as  regards,  of  child..... 

right  of  husband  to  select 

subsequent  change  of,  does  notaifect  will 


RESIDUE : 

remainder  on,  of  estate 

of  testator's  estate,  effect  of  devise  of... 
of  testator's  estate,  effect  of  bequest  of. 


RESPONDENTIA : 

defined 

owner  may  hypothecate  by,  in  any  case. 

master  may  hypothecate  by,  when 

law  of  bottomry  applicable  to 

obligation  imposed  upon  sAip  owner  by..« 
See  BoTTOMRT ;  L»«. 


RESTORATION : 

necessary  on  rescission  of  contract 

of  thing  wrongfully  obtained. 

ib « .• ^ 

of  deposit » terminates  duties  of  depositary., 

of  thing  found,  exonerates  finder.* 

lien  extinguished  by 


RESTRAINT : 

right  of  protection  from  bodily 

of  marriage,  when  roid 

ib...- 

of  alienation,  when  void 

ib 

contract  containing,  on  legal  proceedings,  roid. 

of  trade,  contract  in,  when  Toid 

of  trade,  allowed  on  sale  of  good  will , 

of  trade,  allowed  on  dissolution  of  partnership., 
of  right  of  redemption  from  lien,  not  allowed.. 


RETURN : 


of  appraisers  of  homestead 

of  premium  of  insurance,  when  must  be  made, 
ib 


ib 
ib. 


•  e«*ee*    •«••••••••«••••••••  ••« 


such,  when  excused, 


REVERSION : 

of  land  granted  to  corporations ^, •«.......•. 

estate  in,  defined 

owner  of  estate  in,  may  sue  for  injury  to  inheritanoe. 
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Section. 


REVISION : 

of  eontraetSy  when  allowed., 

preramption  as  to  intest  of  partief 

prinoiplee  of. 

speoifie  enforoement  after..... 

REVIVAL  : 

of  oblii^Uon  after  extinction  of  negotiable  iastmment ......... 

REVOCATION: 

consent  to  separittion  ia  aubject  to 

of  condonation 

power  irrcTooable,  unless  right  of  granted.. 

grantor  reserTing  power  of,  is  deemed  owner 

of  power  of  attorney,  a  real  instrament 

of  power  of  attorney,  witness  not  necessary  to  its  ralidity..... 

of  gift  in  view  of  death 

of  power  of  attorney,  how  only  can  be  eifeeted 

power  of,  when  deemed  ezeouted 

ib 

of  proposal  to  contract 

of  proposal  to  contract,  how  made........ 

of  trust 

of  continuing  guaranty 

0»  Will: 

procured  by  fraud,  may  be  annulled 

of  mutual  will 

made  in  another  State,  ralid I 

void  unless  duly  executed 

subsequent  change  of  domicile  does  not  affect 

In  writing 

evidence  of. , 

by  obliteration , 

of  duplicate 

by  subsequent  will 

of  subeequent,  does  not  revive  pAor. 

by  marriage  and  birth  of  issue 

by  marriage  of  testator 

by  marriage  of  testatrix ., 

contract  to  sell  property  disposed  of  by  will  is  not 

encumbrance  on  property  is  not.. 

conveyance,  when  is 

conveyance,  when  not.... 

revokes  codicils 

provisions  relating  to,  M^ply  to  what  wiUs 

RIGHTS : 

two  kinds  of  civil 

may  be  waived,  surrendered  or  lost.. 

ib 

arising  out  of  obligations,  transferable 

must  not  be  used  injuriously... 

RIGHT  OP  WAY: 

grauted  to  corporations .,.„.,„ ......... 

limitation  of  such 

selection  of  such,  how  certified  to 

as  an  easement ,.., 

as  a  servitude 

RIOT: 

involuntary  deposit  may  be  made  in  case  of ., 

duty  of  depositary  in  such  case : 
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BISKS: 


insured  against,  to  be  stated  in  policy^ 

effect  of  altering  thing  covered  by  fire  inenranee,  increasing^ 
effect  of  altering  thing  eorered  by  fire  insurance,  not  increas- 


ing. 


what,  may  be  insured  against  in  marine  insurance 

stipulation  of  personal  liability  under  bottomry  independent 

of,  Toid • 

See  Imsubahok. 


BIVER } 


ownership  of  land  newly  formed  by  action  of. , 
See  AocRBTtoH ;  Allutioh. 


BOAD  CORPOBATIONS  :    See  Waooit  Boas  Cobpokatioiis. 


s 


SAILOB : 


may  make  nuncupative  will,  when 
See  Skambh. 

SALABT:    See  Waobs;  Compkhsatioh. 

BALI: 


2587 
2753 

2754 
2655 

3024 


1014 


1288 


defined 

of  stock  for  delinquent  assessments 

highest  bidder  to  be  purchaser  at  such 

when  corporations  may  purchase  at  8ueh...««. 

extension  of  time  of  delinquent 

of  franchise  of  corporations  under  executions..... 

such  not  to  affect  powers  of,  of  corporations.^ 

power  of,  in  mortgage,  when  deemed  part  security 

of  personal  property,  owner  of  future  interest  in  may  compel. 

transfer  of  personal  property  by 

what  title  to  personal  property  passes  by 

obligations  of  seller  of  personal  property  as  to  delirery  (see 

Dblitbrt). 
as  to  warranty  (see  Wabbakty). 

of  homestead  on  exeeutiou 

rescission  of,  not  effected  by  stoppage  in  transit 

power  of,  under  mortgage,  how  executed 

of  pledged  property  by  pledgee,  requisites  previous  tc 

ib 


ib. 


of  pledged  property,  must  be  by  auction 

of  pledged  property,  on  demand  of  pledgeor... 

of  pledged  property,  surplus  of,  to  whom  paid. 

ib 


judicial,  of  pledged  property^...... 

subject  of,  must  be  what 

factor  may  cause,  for  his  reimbursement. 

on  credit  by  factor 

liability  of  factor  upon,  under  guaranty  commission. 

of  delinquent  mining  property , 

extinction  of  lien  by 

power  of,  may  be  conferred  by  mortgage 

by  depositary  of  deposit  in  danger  of  peribhing 

of  thing  found 

ib 

rights  and  obligaUons  of  seller  under  (see  Sbllbb). 
rights  and  obligations  of  buyer  under  (see  Butbb). 


453 
474 

474 
461 

515 


756 


263 


1721 

338 

341 

79 

342 

79 

343 

80 

344 

80 

388 

90 

391 

91 

894 

190 

947 

199 

1136 

233 

1140 

234 

1243 

254 

3080 

523 

2927 

498 

3000 

511 

3001 

511 

3002 

511 

3005 

512 

8007 

612 

3008 

512 

3009 

513 

3011 

513 

1722 

338 

2027 

375 

2028 

378 

^029 

378 

2520 

443 

2910 

496 

2926 

498 

1837 

353 

1869 

357 

1870 

857 

756 
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SALE:    (Continued.) 

Agreement  for : 

defined «.... 

to  flCll 

to  buy  ^ 

to  sell  And  buj , 

what  may  be  subject  of. • 

of  real  property,  effect  of. 

ib .• 

authority  to  agent  to  execute  to  be  in  writing 

form  of  grant  required  by 

ib.. ^ M 

ib ;. 

of  penoual  property 

must  be  in  writing  or  partially  performed 

not  rerocation  of  will .....t.. 

Bt  Auction  : 

defined 

when  complete t 

withdrawal  of  bid 

written  oonditione  of,  not  to  be  modified 

when  absolute 

by-bidding  at,  a  fraud 

auctioneer's  memorandum  of,  binding 

See  BuYBR ;   Sblleb  ;  Auction  :  Dblxtbbt  ;  Wab- 

BAXTT. 

SALVAGE: 

in  case  of  capture  of  ship,  ratable  deduction  to  be  made  from 

seamen's  wages  for 

who  entitled  to... m....... 

ib 

SAMPLE : 

implied  warranty  on  sale  by 

SATISFACTION: 

of  judgment  against  corporations ...••• 

of  judgment  against  homestead,  how  made 

of  legacies  and  gifts... 

what  operates  as 

ib 

completed  noration  operates  as 

of  recorded  real  mortgage,  how  CTidenced 

ib 

ib 

ib 

penalty  for  refusing  to  acknowledge,  of  personal  mortgage.... 
See  AccoBD. 

SAVINGS  AND  LOAN  CORPORATIONS: 

may  be  formed ...... 

may  loan  money,  on  what  terms 

capital  stock  and  rights  and  privileges  thereof. „ 

dividends  to  be  from  surplus 

to  contract  no  liability  except  for  deposits 

property  which  may  be  owned  by,  and  disposal  of  such 

restrictions  on  purchasers •..•..« 

married  women  and  minors  may  own  stock  in ^ 

may  issue  transferable  certificates  of  deposit ^ 

special  certificates 

to  provide  reserve  fund  for  payment  of  losses... 

prohibition  on  oflioer  of,  and  what  vacates  his  oflloe. 


1726 

338 

1727 

338 

1728 

338 

1729 

339 

1730 

339 

1731 

339 

1741 

339 

1732 

339 

1733 

339 

1734 

339 

1735 

340 

1739 

341 

1741 

341 

1300 

266 

1792 

848 

1793 

348 

1794 

348 

1795 

348 

1796 

348 

1797 

348 

1798 

349 

2060 
2079 
2725 


1766 


883 
385 
470 


344 


388 

90 

1243 

254 

1367 

276 

1528 

304 

1524 

304 

1534 

306 

2948 

602 

2949 

502 

2950 

502 

2951 

503 

2951 

503 

286 

61 

571 

132 

572 

133 

573 

133 

573 

133 

574 

134 

574 

134 

t75 

ISS 

576 

135 

576 

133 

577 

133 

578 

130 
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8CIBNCB : 

oorporfttions  for  promotion  of,  may  be  formed 

6BA: 

perils  of»  defined ■ 

perils  of,  carrier  not  liable  for  damage  cansed  by... 

See  OARRiBBy  Marim  ;  Iksdrarok,  Mabimk. 

SEAL: 

defined ..• 

prirate,  abolished 

ib 

officer  taking  proof  or  acknowledgment  of  instrument,  must 

affix 

corporate  or  official,  how  affixed 

8BAMEN : 

defined 

may  make  nunoupatiyo  will,  when 

Eower  of  shipmaster  orer 
ow  engaged 

how  discharged 

cannot  be  compelled  to  ship  on  unseaworthy  vessel 

restrictions  on  contracts  with ,% 

lien  of. 

wages  of,  when  begin 

wages  of,  when  depend  on  freightage 

wages  of,  when  do  not  depend  on  freightage 

w^ges  of,  not  lost  by  agreement 

wages  of,  where  voyage  is  broken  np 

wages  of,  when  wroogfully  discharged 

wages  of,  not  lost  by  wreck .». «.^......... 

wages  of,  when  prevented  from  rendering  service 

wages  of,  when  personal  representatives  take 

wages  of,  when  forfeited..... ». 

must  be  provided  for  in  sickness 

must  not  ship  goods  on  his  own  account 

liability  of,  for  iigury  to  ship .'.....••••....• 

SEAWORTHINESS : 

seamen  not  bound  to  sail  when  reasonable  doubt  exists  as  to, 

of  ship , 

defined 

implied  warranty  of,  in  insurance 

at  what  time  must  exist,  under  insuranee 

what  required  to  constitute • 

different  degrees  of,  during  voyage 

for  the  purpose  of  insuring  cargc •'•.*........•... 

SECRETART  OF  STATE : 

proceedings  for  continuance  of  corporation  to  be  filed  with ... 
prerequisites  to  be  required  by,  before  issuing  eertificate  of  in- 
corporation  • 

when  must  issue  certificate  of  incorporation .....a. 

SECURITT : 

for  alimony 

when  power  of  sale  in  mortgage  deemed  part 

indorser  having,  not  entitled  to  notice  of  dishonor 

to  be  given  by  assignee  for  benefit  of  creditors 

contracts  of,  when  called  bail 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of..... 

held  by  surety,  creditor  entitled  to  benefit  of 

by  way  of  lien  (see  Lixk) 


286 


287 


61 


2199 

399 

2197 

399 

3589 

608 

1096 

225 

1629 

323 

1191 

244 

1628 

323 

2049 

381 

1288 

263 

2037 

379 

2050 

381 

2050 

381 

2051 

381 

2053 

381 

3064 

521 

2055 

382 

2054 

382 

2058 

382 

2051 

381 

2056 

382 

2067 

382 
382 

2058 

2060 

383 

2062 

383 

2063 

383 

2061 

383 

2064 

383 

2063 

388 

2051 

381 

2682 

464 

2681 

464 

2683 

464 

2684 

464 

2686 

466 

2687 

465 

63 


294 

66 

297 

66 

140 

35 

894 

190 

3157 

536 

3467 

589 

2780 

478 

2849 

488 

2854 

489 

2872 

491 

758 
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SECURITT :     ( Continued.) 

for  what  lien  may  be 

for  obligation  does  not  preyent  direot  enforcement 

by  way  of  mortgage  (see  Mortoaqk) 

tranifer  by  way  of,  to  be  deemed  mortgage  or  pledge.... 

of  mortgagee  not  to  be  impaired  by  person  bound 

by  way  of  pledge  (see  Plxdgb) 

for  tbird  person,  pledge  may  be  made  as 

by  way  of  bottomry  (see  Bottomrt) 

by  way  of  respondentia  (see  RBBPO?(DKirriA) 

See  Bond  ;  Sukbtt  ;  Surbtybhip. 

SEDUCTION : 

right  of  protection  firom 

damages  for 

SEISIN: 

executory  contract  of  sale  binds  seller  to  insert  eorenant  of... 
damages  for  breach  of  covenant  of...... 

See  COYENAlfTS. 

SELECTION : 

power  in  tmst  with  right  of. 

owner  of  materials  in  confusion  of  goods  has  right  of,  be- 
tween the  thing  and  its  valne 

between  alternatives,  who  has  right  of. 

between  alternatives,  notice  of,  must  be  given 

between  alternatives,  extent  of  right  of 

See  Option. 

SELF-DEFENCE : 

right  of. 

SELLER : 

of  good  will,  may  agree  not  to  carry  on  the  same  business  in 
the  county 

in  an  excntory  contract  of  sale,  bound  to  insert  certain  oore- 
nants 

rights  and  obligations  of 

as  depositary  l^fore  delivery 

in  respect  to  re-sale  or  rescission 

authority  of  auctioneer  from 

of  real  property,  lien  of. 

when  lien  of,  of  real  property,  deemed  waived 

extent  of  lien  of,  of  real  property 

of  personal  property 

ObligtitioiM  o/,  a«  to  delivery  : 

on  demand :.. 

where  made 

expense  of  transportation 

when  to  be  made 

notice  of  election 

must  follow  directions  of  buyer 

of  personal  property 

Ohligalione  of,  ae  to  warranty  : 

warranty  defined 

not  implied 

of  title  to  personal  property 

on  sale  by  sample. 

of  merchandise  not  in  ezistenee 

of  manufacture  against  latent  defects 

of  manufacture  for  partionlar  purpose..... 

when  thing  cannot  be  examined  by  buyer 

of  trade  marks... 


2884 

493 

2890 

49S 

2919 

497 

2921 

497 

2932 

499 

2986 

508 

2992 

510 

3017 

514 

S036 

617 

48 

13 

8339 

505 

1734 

3.^9 

3300 

558 

983 

1032 
1448 
1449 
1460 


43 


1674 


197 

215 
292 
293 
29S 


11 


329 


1734 

339 

1748 

342 

1748 

342 

1749 

342 

2362 

421 

3047 

518 

3047 

518 

3049 

518 

3049 

518 

1753 

342 

1754 

342 

1755 

342 

1768 

343 

1756 

343 

1757 

343 

1759 

343 

1763 

344 

1764 

344 

1766 

344 

1766 

344 

1768 

345 

1769 

345 

1770 

345 

1771 

345 

1772 

346 
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8BLLKR:     (Continued,) 

other  marks • 

on  sale  of  written  instrument. 

of  proyisions  for  domestic  use 

on  sale  of  good  will .• 

on  judicial  sale.. ^ 

effect  of  general  warranty .••.. 

See  Gbahtob  ;  Salk  ;  Vuioor. 

SEPARATION : 

of  husband  and  wife  by  consent,  not  desertion... 

and  intent  to  desert  do  not  always  co-exist 

consent  to,  rerocable 

husband  and  wife  may  agree  to  immediate 

mutual  consent  to,  sufficient  consideration 

See  DiYOBCB ;  Husband  akd  Wipb. 

SERVANT : 

abduction  or  enticement  of,  forbidden.... ......••.. 

injury  to*  forbidden.. ........ 

relation  of  master  and 

defined 

term  of  hiring 

ib « 

renewal  of  hiring... 

time  of  serTice  of. 

to  deliTcr  OTer  to  master  without  demand 

master  may  discharge 

See  Appbbbticb  ;  EifPLOTf;  Sbbyicb. 

SERVICE : 

of  legitimate  unmarried  minor,  father  entitled  to..... 

of  illegitimate  unmarried  minor,  mother  entitled  to 

parent  may  relinquish,  of  child 

when  apprentice  may  recoyer  for I 

of  apprentice,  how  enforced 

of  depositary 

contract  for,  cannot  be  specifically  enforced 

debt  for,  may  be  preferred  in  assignment  for  benefit  of  cred- 
itors  

employ^  in  gratuitous,  duties  of 

gratuitous,  when  may  be  relinquished 

without  employment 

ib 

of  carrier,  other  than  carriage 

See  ExPLOTMEKT ;  Emplotb  ;  Sbbtaiit. 

SERVIENT  TENEMENT: 

defined • 

•eryitude  on,  by  whom  only  may  be  created 

owner  of,  cannot  hold  seryitude  thereon .... 

owner  of,  may  haye  action  for  reeoyery  of  possession 

seryitude  extinguished  by  destruction  of .••....... 


SERVITUDES: 

upon  land,  when  called  easements 

when  may  be  held  apart  from  the  land 

by  whom  grantable i 

by  whom  may  be  held.. 

extent  of,  how  deteftnined 

partition  of  burden  of«. 

now  fut  usable  by  expectant  owner.. 

who  may  enforce  by  action 

do  not  disqualify  owner  flrom  recoyering  possession. 


irrs 

846 

1774 

346 

1775 

340 

1776 

347 

1777 

847 

1778 

347 

99 

26 

101 

27 

102 

27 

169 

38 

160 

88 

48 

13 

48 

13 

264 

64 

2009 

376 

2010 

376 

2011 

376 

2012 

376 

2013 

376 

2014 

377 

2016 

377 

197 

43 

200 

44 

211 

46 

276 

67 

278 

67 

1839 

364 

3390 

676 

3463 

686 

1976 

870 

1976 

370 

2078 

384 

2079 

386 

2203 

400 

• 

803 

177 

804 

177 

806 

177 

810 

177 

811 

177 

801 

176 

803 

176 

804 

177 

806 

177 

.  806 

177 

807 

177 

808 

177 

800 

177 

810 

177 

760 
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SERVITUDES:    {Continued,) 

how  extioguUhed.. ^ 

instniment  graDtiDgf  »  real  iDstnun«at 

instrttment  graoUng,  witnoit  not  neeeaurj  to  its  Talidity.... 


SEVERAL : 

defined  .•••.... •.........••. 

obligmtioo  may  be 

obligation,  when  presomed  not  to  be 

indemnity  to,  extends  to  eaoh 

See  JouT. 


SHERIFF 


deed  of,  doee  not  cany  **  snbieqnentlj  acquired  title  ". . 
grant  of,  and  encnmbrances,  muniments  of  same  title.... 
grant  of,  subject  to  provisions  of  ohapter  on  Recording, 

duties  of,  on  sale  of  delinquent  mining  property 

lien  of. 


SHIP: 


defined ...^ 

appurtenances  of... •....••• 

foreign 

domestio — — .«. . 

eontrorersy  between  part  owners  of,  how  determined. 

who  responsible  for  repair  and  supplies  of...... 

registry,  enrolment  and  lioense  of...... 

collision  between,  from  breach  of  rules 

losses  caused  by  collision  of,  how  apportioned 

transfer  of  interest  in,  to  be  in  writing 

recording  transfer  of,  where  provided  for 

when  not  seaworthy,  seamen  need  not  sail  in 

seaworthiness  of,  d^ned 

charter  party  of,  defined  and  regulated ..» 

laws  of  mortgage  do  not  apply  to....... 

lien  on , 


811 
1093 
1098 


3571 
1427 
1428 
2776 


1122 
1210 
1211 
2&20 
3086 


178 


808 
190 
390 
478 


231 
348 
248 

443 
521 


hypothecation  of,  under  bottomry 

shipmaster  may  procure  repairs  and  supplies  of. 

shipmaster  may  hypothecate,  when... ^. 

shipmaster  may  sell,  when ^... 

abandonment  of,  terminates  master's  power 

shipmaster  personally  liable  for  certain  contracts  for 

liability  of  master  for  negligenoe  of  persons  employed  on 

part  owners  of,  not  partners 

See  Bottohry;  Abahdohmbnt;  Voyaob;   SniPMAa- 
TBR ;  Imsurarcb,  Mabirb  ;  Ship's  Mabaobr  ;  Ship 

OWNBUB. 

SHIPMASTER : 

may  be  charterer....... 

how  appointed 

must  be  on  board,  when.... „ 

must  talce  pilot,  when... 

power  of,  over  seamen m. 

power  of,  over  passengers , 

power  of,  to  impress  private  stores •».... 

must  not  abandon  ship  without  advice , 

duties  of,  on  abandoning  ship , 

when  must  not  trade  on  his  own  aoeoont....... . ...; 

care  and  diligence  required  of .,.. .', 

authority  of,  necessary  to  make  jettison 

is  general  agent  for  owner 

may  borrow  on  eredit  of  owner 

may  borrow  on  behalf  of  owner  of  oargo... 


980 

200 

961 

201 

962 

201 

962 

201 

984 

201 

985 

201 

986 

201 

971 

20S 

973 

203 

1135 

233 

1221 

260 

2051 

381 

2882 

404 

1959 

388 

2978 

508 

3069 

522 

3017 

514 

2378 

42S 

2377 

422 

2378 

424 

2381 

424 

2382 

424 

2383 

424 

2398 

420 

1959 

388 

2034 

370 

2035 

370 

2038 

370 

2037 

370 

2038 

370 

2039 

379 

2040 

380 

2041 

880 

2042 

380 

2043 

380 

2150 

393 

2373 

423 

2374 

423 

2375 

423 
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SHIPMASTER:    {Continued.) 

power  of,  to  make  oontraeti 

power  of,  to  hypothecate » 

power  of,  to  sell  ihip 

power  of,  to  sell  eargo 

aathority  of,  to  rantom  ship 

power  of,  terminates  on  abandonment  of  ship 

personal  liability  for  eontraet  ooneerning  ship 

liability  for  acts  of  persons  employed  about  ships 

responsibility  of,  for  negligeooe  of  pilot.^ 

when  may  hypothecate  ship  nnder  bottomry.^ 

ib 

when  may  hypothecate  freightage  nnder  bottomry 

lien  of...... ^. 

SHIP  OWNERS: 

oontrorersy  between,  how  determined 

master  of  ship  appointed  by 

when  manager,  called  what 

when  manager*  not  entitled  to  oompensation 

shipmaster  general  agent  for 

shipmaster  may  borrow  on  eredit  of 

certain  oontraets  of  shipmaster  bind • 

shipmaster  may  sell  ship  without  instructions  from,  when 

eoDtraet  to  ransom  ship,  by  shipmaster,  binds 

power  of,  to  bind,  when  ceases 

when  responsible  for  negligence  of  ship.~ 

ship's  manager  cannot  bind,  to  an  insurance 

has  insurable  interest 

ralue  of  insurable  interest  of. 

have  insurable  interest  in  expected  freightage 

may  hypothecate  ship  upon  bottomry 

when  must  repay  owner  of  cargo  hypothecated  nnder  respon 
dentia. 

SHIP'S  MANAGER : 

defined 

duties  of.......... • 

not  entitled  to  oompensation,  when '. 

powers  of 

limitation  of  powers  of. 

SHIPWRECK : 

inyoluntary  deposit  may  be  made  in  case  of.... 

duty  of  depositary  in  soch  ease. , 

wages  of  seamen  not  lost  by... 

See  ABiLKDonMBHT ;  Losa. 

SIGNATURE : 

defined : 

proof  of,  how  made  in  certain  cases 

of  officer  to  be  affixed  to  certificate  of  proof  or  acknowledg 

menu 

In  indorsement  of  negoUable  instrument.. 

ib 

See  Writiko. 

SINGULAR  NUMBER: 

includes  plural • 

plural  number  includes  

SISTER  : 

right  of  protection  from  seduction  of 

96 


3040 


48 


2376 

423 

2377 

424 

2378 

424 

2379 

424 

2380 

424 

2381 

424 

2382 

424 

2383 

424 

2384 

424 

3019 

516 

3020 

516 

3021 

516 

3036 

621 

962 

201 

2035 

379 

2070 

384 

2072 

384 

2373 

423 

2374 

423 

2376 

423 

2378 

424 

2380 

424 

2381 

424 

2384 

424 

2389 

425 

2659 

461 

2661 

401 

2662 

461 

3018 

516 

517 


2070 
2071 
2072 
2388 
2389 

384 
384 
884 
426 
425 

1815 
1816 
2058 

850 
351 
882 

3585 
1188 

607 
244 

1191 
3109 
3110 

244 

527 
527 

3583 
3583 

607 
607 

13 
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minor  may  hold  offioei  requiring  onlj  diligenoe  and. 
liabilily  for  injury  arising  from  want  of  ordinary.... 

borrower  for  use  mast  oxercise  what 

employ^  mast  um  reasonable*. 

employ^  must  use  all  that  he  possesses 

voluntary  depositary  must  use  reasonable 

carriers  of  persons  for  reward  mast  use  reasonable... 
See  Cars;  Diligbmcb. 


SLANDER: 

defamation  effeotad  by., 
defined 


•••••••.•••• 


SOLE  TRADER: 

rights  of  married  woman  as. 


SOLDIER : 


in  aotire  servioe  may  make  nunonpatiTe  will .. 


SOLEMNIZATION  OF  MARRIAGE: 

changes  status  of  minors  to  that  of  adults , 

consent  must  be  followed  by,  in  order  to  oonstitute  marriage.. 

how  effected 

by  whom  effected , 

no  particular  form  of,  required 

substantial  requisites  of • , 

certificate  on , 

persons  married  without,  must  make  declaration,  how  .....•••... 
See  Marbiaok. 

SOUTHERLY: 

defined ••......•.• 


27 

8 

iru 

338 

1888 

8S0 

1988 

872 

1984 

372 

2078 

384 

2100 

387 

44 

11 

48 

12 

188 


1288 


20 

8 

65 

18 

88 

19 

70 

20 

71 

20 

72 

20 

78 

20 

75 

21 

SPECIFIC  PERFORMANCE: 

of  obligations  may  be  compelled,  when 

right  to  mutual .• 

not  enforced  unless  mutual - 

presumption  in  favor  of,  as  to  rcAl  property 1 

presumption  against,  as  to  personal  property 

may  be  enforced  in  favor  of  party  not  bound,  whoi 

may  be  enforced,  notwithstanding  penalty  ifa  contract... «....•- 

not  enforced  in  respect  of  personal  service 

not  enforced  in  respect  of  contract  to  accept  arbitration 

not  enforced  in  respect  of  act  which  party  cannot  perform.... 
not  enforced  in  respect  of  agreement  to  procure  act  of  third 

person 

not  enforced  in  respect  of  indefinite  contract 

not  enforced  against  party  not  having  adequate  consideration 
not  enforced  against  party  as  to  whom  contract  is  not  fair.... 

not  enforced  against  party  not  freely  consenting 

not  enforced  in  favor  of  party  in  default. 

not  enforced  when  oppressive 

of  agreement  to  buy,  not  enforced  when  title  doubtfuL. 

may  be  enforced  against  persons  claiming  under  party  bound 

to  perform 

of  trast  power,  may  be  compelled «..••• 

may  be  enforced  after  revision 


SPECIFIC  RELIEF: 

to  be  given  only  in  special  eases , 

how  given 

not  given  to  enforce  penalties 

See  Spkcipig  Pbrforxarcb. 
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3380 
3387 
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384 


221 


572 
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574 
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575 
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576 
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575 
575 
575 
575 
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578 

578 
196 
577 


589 
580 
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SPEBD : 


earrier  mutt  travel  at  what  imt«  of.. 


SPORTS : 


right  of  eonduoting  lawfU,  on  land,  an  oaaomeiit.. 


SPRING : 


natural  flow  of,  not  to  be  prvrentod.^. 


STAGS  COMPANIES: 

may  be  formed... 

articlei  of  incorporation  mast  state  what  additional  faote..^... 
prereqaiBitee  to  filing  artidea  of  incorporation 


STATE: 


downed ..•••.••••. 

persons  made  adults  by  laws  of  another,  how  deemed  in  this, 
persons  made  minors  by  laws  of  another,  how  deemed  In  this. 

marriages  eontraeted  without  this 

lands  of,  granted  to  eorporations.» 

•  ib « 

appurtenances  to  lands  of,  granted  to  corporations 

lands  so  granted,  when  to  rerert  to...... 

may  hold  property  as  private  proprietor 

is  owner  of  what  property... 

ib 


STATUTES : 

defined 

minor  cannot  disaffirm  contract  entered  into  by  rirtue  of  spe- 

cial.M..... M.... 

curing  defective  acknowledgments,  etc.,  preserved. 

repesi  of  former 


STEAMERS : 

rules  for  navigation  of., 

ib 

See  Ship. 


STOCK  (of  ConpoRiTioiis) : 

amount  to  be  subscribed  before  incorporating 

oath  of  officer  to  subscription  of. 

minority  of  subscribed,  necessary  to  adoption  of  by-laws 

majority  of  subscribed,  necessary  to  election  of  Directors...... 

ib ...» 

two-thirds  of  subscribed,  necessary  to  amend  by-laws 

two-thirds  of  subscribed,  necessary  to  removal  of  officers...... 

majority  of  subscribed,  constitutes  quorum 

dividends  not  to  be  made  from  capital  ....1 ....•...••••.... 

debts  not  to  be  incurred  beyond  subscribed. 

ib 

capital  must  not  be  increased  or  diminished  except 

ib 

on  dissolution,  may  be  divided........... 

who  may  enforce  subscription ,. 

certificates  of,  how  issued. ^ 

transfer  of  shares  of. 

transfer  of  shares  of,  held  by  married  women 

transfer  of  shares  of,  of  non-residents 

hypothecated  shares  of,  how  voted 

ib.. 

sale  of  delinquent , .......•• 

when  acquires  Jurisdiction  over  certain. 

may  buy  its  own,  when.................... ..., , 


2104 
801 
817 


286 
291 
292 


8590 

22 

28 

64 

866 

867 

368 

370 

669 

670 

1016 


81 
1196 
3591 


970 
Note. 


887 
176 
178 


61 
65 
65 


608 

8 

8 

19 

86 

86 

86 

86 

157 

157 

113 


9 
246 
608 


202 
204 


292 

65 

294 

60 

802 

68 

803 

68 

307 

69 

304 

68 

309 

70 

311 

71 

815 

72 

315 

72 

327 

76 

315 

72 

861 

84 

815 

72 

321 

74 

323 

74 

825 

75 

325 

75 

326 

75 

312 

74 

322 

79 

328 

79 

840 

79 

343 

80 
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STOCK  (or  Corporatiohb)  :     {Continued,) 

disposition  of,  where  oorporation  Is  pnrohiser 

when  corporation  may  purchase  delinqaent.... 

ib , 

disposition  of  delinquent,  purchased  by  corporation 

ib 

action  for  reoorerj  of,  sold  for  delinquent  assessments. , 

liability  of  stockholders  on. 

defined .....m ....•• 

See  Absbsbitbrt  of  Stock. 


STOCKHOLDERS  (iw  Corporatiohb)  : 

entitled  to  bow  many  Totes 

notice  to  be  giren  to,  of  meetings 

who  has  hypothecated  stock,  when  may  rote. 

ib 

liability  of,  for  debts  of  corporation 

ib , 

defined 


STOPPAGE  IN  TRANSIT: 

right  of,  who  may  exercise, 
when  may  be  exercised..... 

how  effected , 

docs  not  rescind  sale , 


STORAGE : 

defined 

degree  of  care  required  of  depositary... 

compensation  of  depositary 

.  how  terminated.. 

ib 

findev  may  put  thing  found  on 

when  carrier  may  place  freight  on........ 

ib 


STRANGER : 

grant  may  inure  to  l>eneflt  of., 

attornment  to,  void.... 

See  Third  Prrsok. 


STREAM  : 


cannot  be  polluted  or  Interrupted  by  owner  of  soil 

ownership  of  iMid  newly  formed  by  action  of. 

ownership  of  land  newly  formed  in  narigable 

ownership  of  land  newly  formed  in  unnaTigable... 

ownership  of  islands  formed  by  dirision  of. 

ownership  of  abandoned  bed  of. ..»•..••.••• 


STREET  RAILROAD  CORPORATIONS: 

TICKS. 


See  Railroad  Corpora- 


SUB-AGENT : 

not  responsible  to  agent's  principal 

when  agent  responsible  to  principal  for. 

when  not » .«•» 

See  AoKRT. 


SUBROGATION : 

right  of  inferior  lienor  to 


SUBPCBNA : 

officer  taking  acknowledgment  may  issue ... 
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841 
343 
343 
344 
347 
367 
407 


3«3 

307 

3n 

332 
322 

357 
407 


3070 
3078 
3079 
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1851 
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1855 
1808 
2121 
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1085 
1128 


817 
1014 
1016 
1017 
1018 
1019 


80 
79 
79 
SO 


81 
88 

98 


68 


2022 
2350 
2351 


2904 
1190 


71 
74 
74 
83 
98 


521 

528 
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523 


365 
366 
368 
358 
868 
367 
389 
389 


179 
212 
213 
213 
213 
213 


577 
420 
429 


495 

244 


INDEX. 


765 


Section. 


Page. 


SUBSCRIPTION: 

to  stock  of  corporations. 

ib 

amount  of,  to  be  paid  in  before  filing  articlea  of  ineorporatlun 

ib 

oath  of  oflBcer  at  regards 

payment  of,  how  enforced 

See  Stock. 

SUBSEQUENT  CONDITIONS  :    See  Cohditioks,  Subbbqukht. 

8UB6EQUENTLT  ACQUIRED  TITLE  : 

passes  by  operation  of  law 

ib ^ 

passes  by  will 

passes  by  mortgage... 

does  not  pass  by  Sheriflf's  deed.. 

SUBSTITUTE : 

responsibility  of  employ^  for. 

SUBSTITUTION :    See  Novatioh. 

SUCCESSION: 

rights  of  children  of  annulled  marriage  to *. 

alien  taking  by,  when  must  assert  his  claim 

posthnmoQs  children  take  by 

future  interest  may  pass  by 

words  of,  unnecessary  to  pass  a  fee 

liability  of  persons  acquiring  property  by 

child  of  testator  born  after  making  of  will  takes  by 

child  of  testator  nnproridod  for  by  will  takes  by,  when 

defined „,.,.... 

both  real  and  personal  property  pass  by... 

to  whom  property  passes  by 

distribution  of  property  receired  by.. 

illegiiimato  child  takes  what  property  by 

mother  of  illegitimate  child  to  take  by I 

computation  of  degrees  in  detormining 

exclusion  from,  by  advancement..... 

relatires  of  half-blood,  when  to  take  by 

husband  takes  common  property  by,  on  death  uf  wife 

husband  and  wife,  divorced  and  in  fault,  not  to  take  by 

wife  takes  one-half  of  oommon  property  by,  on  death  of  hus- 
band  , 

by  representation... ...^ 

aliens  may  take  by 

when  State  takes  by 

ib 

when  State  takes  by,  subject  to  charges... 

persons  taking  by,  liable  for  debts  of  deoedent 

change  of  interest  by,  does  not  affect  insurance 

mortgaged  property  passing  by,  mortgage,  how  satisfied 

SUCCESSORS : 

of  decedent  may  dispute  legitimacy  of  issue... 

liable  for  obligations  of  decedent. 

in  equal  degree 'take  equally 

of  employer,  when  must  compensate  employ^ 

*  duty  of  trustee  as  to  appointment  of  his 

must  satisfy  mortgage  on  property  passing  to 

See  PBR8OXAI4  BiPRBBBiiTATiyBB  ;  Succbsbioh. 
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321 

74 

1078 

222 

1122 

231 

1311 

268 

2945 

501 

1122 

231 

1989 


873 


64 

23 

672 

158 

698 

161 

699 

161 

1076 

221 

1127 

233 

1305 

267 

1306 

267 

1384 

278 

1385 

279 

1385 

279 

1386 

279 

1387 

281 

1388 

282 

1389 

283 

1391 

282 

1389 

282 

1396 

283 

1396 

283 

1397 

283 

1398 

284 

1399 

284 

1400 

284 

1401 

285 

1402 

286 

1403 

285 

2556 

448 

2940 

501 

195 

43 

1403 

285 

1889 

283 

1998 

374 

2260 

408 

2940 

601 
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Saetion. 


SUGGESTIONS  : 

false,  when  fraadulent. 

ib.... 

See  Rbpbbbbxtation. 


SUMMONS : 

divorce  not  to  be  granted  till  proof  of  aotoal  serrioe  of. 

8UPBBPLUITY  : 

does  not  vitiate.. 

See  AMBiciniTT ;  Ihtbbpbbtatioii. 

SUPERHUMAN  CAUSE: 

ezoQsea  non-performanoe 

innkeoper  not  responsible  for.. ...., 

carrier  not  responsible  for«« , 

no  one  responsible  for... .....•• 


SUPERVISORS : 

may  bring  action  in  behalf  of  child,  for  parental  abuse........ 

may  claim  provision  for  support  of  orphan  out  of  property  of 

intestate  parent ...m«. 

may  give  consent  to  apprenticeship  of  child,  when ..^.^ 

may  bind  out  as^  apprentices 

SUPPORT  TO  LAND: 

right  of  more  than  natural,  may  be  held  as  an  easement...... 

right  of  coterminous  owners  to  lateral  and  subjacent 


SUPPRESSION : 

of  facts,  when  fraudulent., 
ib 

See  COKGEALMBMT. 


1573 
1710 


130 


8537 


1511 
1859 
21»4 
3520 


2tf3 

205 
265 


312 
835 


SUPREME  COURT: 

Clerk  or  Justice  of,  may  take  acknowledgments. 
See  Court. 


SURBTT : 


defined ^ 

apparent  principal  may  show  that  he  is ^ 

liability  of,  cannot  exceed  terms  of  contract. 

liability  of,  not  altered  by  judgment  against  principaL 

liability  of,  discharged  by  offer  to  perform  principal  obligation 

interpretation  of  contract  of. 

how  exonerated 

ib » 

rights  of.... 

rights  of,  same  as  guarantor's 

rights  of,  to  compel  creditors  to  sue,  etc 

rights  of,  to  compel  principal  to  perform 

rights  of,  to  compel  principal  to  repay  him 

rights  of,  to  compel  co-sureties  to  contribute 

rights  of,  to  enforce  remedies  of  creditor  against  principal..... 
rights  of,  to  benefit  of  securities  held  by  creditor  or  co-surety 

rights  of,  to  have  principal's  property  taken  first , 

rights  of  creditor  against .., 

release  of  principal  releases... * ..,., 

ib 

indemnitor,  how  far  entitled  to  rights  of 

indorser  for  accommodation  has  rights  of. 

when  person  indemnifying  is 

See  Guabantt;  Lbttbb  or  Crbdr. 
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44 
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179 
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SURETYSHIP : 

contractor,  defined.^ 

how  interpreted 

SeeSuBBTY;  Guaraktt;  Lbttsb  of  Gbbdit. 

SURPRISB  : 

contract  made  by,  not  apecifically  enforced.. 

See  MiSTAKB. 

SURRENDER: 

of  priyate  rights  allowed 

of  grant  to  grantor,  does  not  operate  as  retransfer 

owner  may  be  exonerated  from  claim  of  finder  by,  of  thing 

found... 

lender  may  be  exonerated  from  claim  of  borrower  by,  of  thing 

lent» 

of  negotiable  instrument,  when  may  be  required... 

SURVETOR-GENERAL : 

selection  of  right  of  way  by  corporation^  to  be  submitted  to... 

SUSPENSION : 

of  existence  of  corporations... 

of  power  of  alienation 

ib 

ib 

ib 

computation  of  term  of,  in  execution  of  power 

of  policy  of  insurance  by  transfer  of  thing  insured... 


T 

TAIL  : 

estates  in,  abolished.. • • 

TECHNICAL  WORDS: 

how  interpreted  in  a  will 

not  necessary  to  give  effect  in  will 

fiow  interpreted  m  a  contract 

See  LfTBBPBBTATIOB. 

ta:^s: 

owner  of  estate  for  life  must  pay 

included  in  word  "encumbrances" 

covenant  for  payment  of,  runs  with  the  land...... 

TELEGRAPH : 

carrier  by,  must  use  utmost  care 

common  carrier  by,  must  transmit  messages,  in  what  order.... 

TELEGRAPH  CORPORATIOl^S : 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  lo  filing  articles  of  incorporation 

right  of  way  along  water,  roads  and  highways..... 

liability  for  injuring  telegraph  property 

liability  for  malicious  injury  to  property... 

conditions  on  which  damages  to  sub-aqueous  cable  may  be 

recovered. 

.  duty  to  send  dispatch... 

may  dispose  of  certain  rights 

rates  of  charges  to  be  fixed  and  published. 
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64 
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1327 

270 
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326 

840 

181 

1114 

230 
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2162 

394 
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291 
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66 
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539 
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641 

127 

542 
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TBNANT : 

husband  and  wife  may  hold  property  as  joint,  or  in  common 

for  life,  heirs  of,  when  take  as  purchasers....... 

at  will,  how  required  to  quit 

notice  by,  of  intent  to  quit 

damages  for,  wilful  holding  over 

ib 

for  life,  rights  of. '. • .«• 

for  years  or  at  will,  rights  of 

ib 

attornment  by,  when  unnecessary 

attornment  by,  when  void 

payment  of  rent  by,  to  grantor,  when  binding  on  grantee...., 

when  several  devisees  take  as,  in  common 

may  repair  at  expense  of  landlord,  when «. 

conttnncd  possession  of,  when  renews  lease ....< 

must  give  notice  to  landlord  of  adverse  proceeding 

when  rent  payable  by.^ 

of  part  room,  entitled  to  whole 

released  from  rent  by  letting  room  in  parts 

See  Landlord. 

TESTAMENT :    See  Will. 

TESTATOR : 

must  subscribe  will 

mutual  or  conjoint  will  may  be  revoked  by  any 

how  mny  revoke  will 

effect  of  marriage  on  will  of 

ib 

ib 

child  born  after  death  of,  to  succeed 

children  of,  unprovided  for  in  will,  may  succeed 

title  subsequently  acquired  by,  pass  by  will  of. 

property  of,  how  disposed  of  in  payment  of  debt. 

See  Will  ;  Djivisb  ;  Bbqukst  ;  Lboact. 

TESTIMONY : 

of  witness,  when  privileged 

divorce  not  to  be  granted  on  uncorroborated 

parol,  may  be  heard  to  explain  ambiguity  in  grant. 

See  SviDBRCB. 

THEATRE  CORPORATIONS : 

may  be  formed • 

See  C0RPORATIOK8. 

THING  IN  ACTION : 

defined , 

transfer  of  and  survivorship  in 

value  of,  how  determined  in  assessing  damages... 

THIRD   PERSON: 

defined..... 

when  may  recover  for  neoessaries  furnished  child. 

when  may  not  recover  for  necessaries  fyirnished  child 

estates  for  life  of «.... • 

remainder  on  estates  for  life  of 

ib 

effect  of  transfer  where  consideration  is  paid  by • 

consent  of,  to  execution  of  power,  how  given , 

delivery  in  escrow  must  be  made  to.. ., • 

grant  may  inure  to  benefit  of. 

may  enforce  oontraot  made  for  his  own  benefit • •••. 
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780 

173 

788 

174 

791 

175 

3344 

bM 
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566 

818 

179 

819 

176 

830 
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233 
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132 
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386 


261 


204 
266 
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268 
275 


IS 
84 


61 


953 

200 

954 

300 

3356 

568 

3573 

60S 

208 

45 
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45 
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171 
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173 
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173 

853 

183 
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192 
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1085 

222 

1559 
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THIRD  PERSON  :    (Continued.) 

when  Yolantary  trastee 

when  mast  see  to  application  of  trust  property 

^         trusts  for  benefit  of 

ratification  to  prejadioe  of,  not  allowed 

responsibility  of  agent  to 

agent  must  deliver  thing  hold  for  principal  to,  when 

liability  of  partner  to 

who  liable  as  partner  to 

information  of  belief  of,  material  in  marine  insuranoe 

property  may  be  pledged  for  benefit  of. 

contract  to  procure  act  to  be  done  by,  not  specifioall}*  enforced 
rights  of,  not  to  be  prejudiced  by  revision  of  contract,  when.. 

a*^t  of,  not  to  prejudice 

who  must  suffer  by  act  of 


THREAT: 


desertion  caused  by,  how  operates  as  a  ground  of  divorce. 

tmstee  must  not  use,  to  obtain  advantage 

partner  must  not  use,  to  obtain  advantage 

See  Duress  ,*  Menace  ,*  Undue  Influence. 


TICKET : 


to  passenger,  effect  of. 


2179 


TliM  B : 


of  commencing  action  for  nullity  of  marriage , 

of  creation  of  interest,  what 

of  delivery  of  grant,  presumption  of. 

words  in  will,  relate  to  what , 

at  which  obligation  must  be  performed 

ib 

not  of  essence,  unless  expressly  declared 

ib 

of  performance  of  contract 

of  performance  of  contract,  may  be  extended 

entire,  of  servant,  belongs  to  master 

to  which  representation  in  insurance  refers 

allowed  for  travelling  to  record  personal  mortgage. 

does  not  confirm  a  void  act 

See  Lapse  of  Time. 


TITLE : 


of  Act  establishing  the  Code 

filing  inventory  of  wife's  property  gives  notice  of  her 

ownership  of  instruments  affecting , 

of  property,  how  acquired 

by  occupancy , 

by  accession 

by  transfer 

re-delivery  of  grant  to  grantor  does  not  re-vest , 

fee  simple,  when  presumed  to  pass , 

ib 

subsequently  acquired,  passes  by  operation  of  law 

subsequently  acquired,  passes  by  will 

what,  passes  by  transfer 

ib 

to  highway,  passes  by  transfer 

to  personal  property,  what  passes  by  transfer 

transfer  of,  under  executory  agreement  of  sale 

when  buyer  acquires  better,  than  settler  has 

instruments  evidencing,  declared  by  judgment,  how  rcknowl- 
edged  for  record 


1161 


2243 

406 

2244 

406 

2250 

407 

2313 

415 

2343 

419 

2344 

420 

2442 

431 

2444 

431 

2670 

462 

2992 

510 

.S390 
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3399 
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3520 

596 

3543 

600 

98 

26 
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404 

J411 

427 

396 
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23 

749 

167 

1055 

218 

13.36 

272 

1490 

299 

1491 

299 

1492 

299 

1658 

327 

1657 

327 

1698 

332 

2013 

876 

2577 

451 

2966 

506 

3539 

599 

1 

1 

172 

39 

994 

209 

1000 

211 

1006 

211 

1013 

212 

1039 

216 

1060 

219 

1077 

221 

1121 

231 

1078 

222 

1311 

268 

1082 

222 

1122 

231 

1125 

232 

1140 

234 

1141 

234 

1142 

234 

236 


97 
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TITLE :     (OotUinued.) 

Bheriff'fl  grant  and  eneumbranoes,  monimenti  of  same 

what»  vests  by  homestead  declaration ^.. 

to  homestead,  how  recorded 

by  devise  by  will 

when,  passes  by  specifio  devise  or  legacy 

to  thing  in  performance,  when  passes  to  creditor .« ......... 

warranty  of,  to  personal  property 

loan  for  nse  does  not  transfer 

loan  for  exchange  transfers 

to  freight,  by  transfer  of  bill  of  lading 

ib 

implied  warranty  of,  to  personal  property,  in  aothority  to 

agent  to  sell • 

lien  does  not  transfer...... 

subsequently  acquired,  inures  to  mortgagee 

TITLE  DEEDS : 

ownership  of.^. • 

TOLLS : 

wagon  road  corporations  may  collect. ••••••.. 

penalty  for  taking  unlawful 

not  to  be  charged  on  public  highways. 

rates  of,  to  be  posted  over  gate 

toll-gatherer  may  detain  person  until,  paid 

toll-gatherer  not  to  detain  person  unnecessarily 

penalty  for  avoiding » • 

right  of  taking,  may  be  held  as  a  servitude 

TRADE : « 

contract  restraining,  how  far  allowed... 

ib.. , , 

ib 

See  Busnixss. 

TRADE  MARKS: 

subjects  of  ownership , 

what  may  be  appropriated  as.. 

implied  warranty  of. , 

See  Marks. 

TRANSFER: 

of  services  and  custody  of  child,  how  only  can  be  eflfocted.... 

of  stock,  how  effBcted 

of  stock  of  married  woman,  how  effected 

of  stock  of  non-resident,  how  effected. 

fbture  interests  may  pass  by. 

effect  of,  where  consideration  is  paid  by  tUrd  person^. 

effect  of  omitting  to'deolare  trust  in .....•..•••..... 

thing  in  action  sul^ect  to 

product  of  the  mind  suljjjcct  to 

defined 

voluntary,  defined , 

voluntary,   consideration  not  necessary  to  its  validity  (see 

Gift) „, 

what  may  be  subject  of, 

mere  possibility  not  subject  of ,\ 

right  of  re-entry  subject  of« ^„ 

adverse  claim  su'bject  o(^ 

agreement  not  to  transfer  insured  interest,  when  void 

life  insurance  policy  may  pass  by 

of  thing  insured  does  not  transfer  policy.. 

of  interest  in  partnership  property  dissolves  partnenhip 
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802 

176 

1073 
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1074 

329 

1075 

329 

055 

155 

991 

309 

1772 

846 

197 

43 

324 

75 
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75 

320 

75 

099 

161 

853 
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954 
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2593 
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TRAIfSFER  :     {CouHnued.) 

of  interest,  when  deemed  mortgage^ 

under  mortgage  snbject  to  defeMance,  may  be  proTed.. 

Mode  of: 

oral • ••• 

by  grant  (see  Qrart) — ••• 

Effect  of: 

to  ve«t  title  in  transferee ■ 

upon  interests  of  other  parties 

upon  incidents  of  things  transferred 

in  favor  of  stranger 

of  personal  property  by  sale 

Unlawful  and  Fraudulent : 

oertain  instraments  void  against  purchasers •• 

not  void  against  purchasers  having  notioe,  unless  fraud  is 
mutual 

power  to  revoke,  when  deemed  executed 

ib 

other  provisions  oonceming 

certain  presumed  to  be..... 

when  creditor  can  avoid 

question  of  fraud  in  respect  to,  a  question  of  fact...... 

Or  Obligations: 

burden,  when  transferable 

right  arising  out  of  obligation. „ 

of  obligation  running  with  the  land •»« 

See  COTBHAHTS. 

Of  Real  Propbbtt: 

requisites  for 

instrument  affecting 

See  Grant. 
'  Of  Personal  Property  : 

when  must  be  in  writing.^ 

by  sale • 

of  title  under  sale„ 

under  executory  agreement....... 

effect  of,  under  sale '. 

See  Gifts. 

TRANSIT : 

mortgaged  property  in,  where  deemed  located 

stoppage  in 

stoppage  in,  how  effected 

stoppage  in,  effect  of. • 

TRANSPORTATION :    See  Carbiacie. 

TREES : 

ownership  of.M...«....* 

ib 

nursery,  subject  to  mortgage 

damages  for  injury  to 

TRESPASS : 

gives  trespasser  no  title  to  property... 

damages  for ......••• 

TRIFLES : 

law  disregards.......... , 

TRUST: 

minor  cannot  hold  offloes  of. 

suspension  of  power  to  alienate  snbjeet  of. 

powers  in  (see  Powbbb). 
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TRUST:     (Continned.) 

instrument  declaring,  a  ''real  instrument" 

witness  not  necessary  to  vaUdity  of  instrument  declaring 

interest  in  existing,  how  transferred 

voluntary,  defined 

involuntary,  defined 

parties  to,  defined , 

for  what  object  may  bo  created ! 

who  deemed  trustee  under .^ 

voluntary,  how  created  as  to  trustor 

voluntary,  huw  created  as  to  trustee 

obligations  of  trustee  under  (see  Trustee). 
obligations  of  trustor  under  (see  Trustor). 

obligations  of  third  persons  in  respect  to 

third  person,  when  bound  to  see  to  application  of  property  in. 
For  Benefit  of  Third  Person  : 

defined '. 

how  created 

when  Court  is  trustor  under 

how  declared 

ib 

obligations  of  trustee  under  (see  Trustee). 

termination  of 

not  revocable 

See  Trusts  in  Real  Property. 

TRUSTEE : 

on  dissolution  of  corporations 

ib... 

powers  of  such 

of  power,  effect  of  death  of. 

defined 

what  constitutes 

trust,  how  created  as  to ^ 

involuntary,  wrongful  holder  of  thing  is 

involuntary,  fraudulent  gainer  of  thing  is 

must  act  in  bert  faith 

not  to  use  property  for  his  own  fVinds 

must  not  take  advantage  of  beneficiary 

must  not  take  part  in  transaction  adverse  to  beneficiary 

must  not  assume  trust  adverse  to  interest  of  beneficiary 

must  disclose  adverse  interest  to  beneficiary 

when  guilty  of  fraud 

mixing  funds  with  his  own,  how  far  liable 

presumption  against 

measure  of  liability  of,  for  breach  of  trust 

ib 

responsible  for  acta  of  co-trustee,  when 

when  person  acquiring  trust  property  becomes , 

payment  to,  when  sufficient 

when  third  person,  when  becomes  involuntary 

assent  of  trustor  and,  creates  trust 

appointed  by  Court,  who  is  trustor  of 

must  fulfil  purpose  of  trust 

must  use  ordinary  care  and  diligence 

must  procure  trustworthy  successor  on  discharge 

must  invest  trust  fund,  how 

must  pay  interest,  when 

cannot  enforce  claim  against  trust  fund 

powers  of,  as  agent 

cannot  act  without  asttent  of  co-trustees 

discretionary  power  of,  how  controlled 

involuntary,  rights  of 

office  of,  how  vacated 
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TRUSTEE :     (Coutimied.) 

how  discharged '. 

how  removuble 

appointment  of  new 

survivorship  of. 

District  Court,  when 

insurance  by,  how  made 

Op  Real  Property  : 

existing  estate  of,  not  divested 

takes  no  estate  in  certain  oases 

ib 

must  execute  release,  when 

whole  estate  vests  in 

when  grant  to,  to  be  deemed  absolute 

acts  of,  in  breach  of  expressed  trust,  void 

estate  of,  when  ceases 

See  Trust  ',  Trusts  in  Rbal  Propbrtt. 

TRUSTOR: 

defined 

trust,  how  created  as  to 

Court,  when  deemed 

mutual  consent  of  trustee  and,  necessary  to  create  trust 

declaration  of  trust  by 

.ib 

declnration  of  trust  by,  must  be  obeyed 

cannot  revoke  trust,  when 

See  Trust  ;   Trusts  in  Real  Property  ;   Trustee  ; 
Beneficiary. 

TRUSTS  IN  REAL  PROPERTY : 

limited  to  those  specified 

when  legal  estates 

certain,  unafiected A 

for  simple  use  of  another,  void 

for  simple  use  of  trustee  under,  must  release 

certain  implied  trusts  not  affected 

must  be  in  writing 

rtisulting,  limited 

resulting,  in  favor  of  creditors. 

resulting,  in  favor  of  others 

resulting,  not  to  prejudice  purchasers 

express,  for  what  purposes  allowed 

devise  creating,  when  deemed  only  a  power 

when  liable  to  creditors 

when  no  estate  vests  under 

vest  whole  estate  in  trustees 

author  of,  may  prescribe  to  whom  estate  shall  belong 

estate  of  grantee  subject  to 

estate  left  in  author  of. 

powers  over,  of  beneficiaries 

ib 

effect  of  omitting  to  declare  in  conveyance 

expressed  in  creation  of  estate,  acts  in  breach  of,  void 

when  to  coose 


u 

UNCERTAINTY: 

how  interpreted  in  a  contract 1649 

to  whom  imputed 1654 

See  Interpretation.  ' 
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UNDUE  INFLUENCE  : 

will  procared  by,  void 

ooDtraot  obtained  through,  voidable 

ib 

defined 

thing  gained  by,  held  in  trust 

presumption  of,  against  trustee 

UNIFORM  : 

interpretation  to  be 

UNLAWFUL : 

oondition  in  instrument  renders  it  void 

condition  in  obligation  void 

alternative  in  contract,  effect  of. • 

object  of  contract  avoids  it,  when... 

contracts  (see  Goxtractb). 
tranfers  (see  Transfkrs). 

UNRECORDED  INSTRUMENTS :    See  Instruitbhts  ;  Recording. 

UNSOUND  MIND :    See  Person  of  Unsound  Mind. 

USAGE : 

defined 

meaning  of  words  fixed  by,  to  be  followed 

employi  to  conform  to 

agent  may  delegate  authority  when  according  to 

USE: 

of  State  land  granted  to  corporations 

ib 

ib 

of  thing  deposited,  forbidden ^ 

of  thing  deposited,  liability  of  depositary  for  wrongful 

of  thing  hired , 

loan  for  (see  Loan). 

USES  AND  TRUSTS :    See  Trusts  in  Real  Property. 

USUAL:    See  Usage ;  CusTOXART. 


V 

VALUE : 

defined 

•rights  of  purchaser  for 

ib 

ib 

ib 

ib 

ib 

rights  of  encumbrancer  for  (see  Encumbrancer). 

purchaser  for,  defined -. 

in  assessing  damages  (see  Damages). 

VEHICLES  : 

carrier  must  provide  safe... 

carrier  must  not  overload 

ib 

common  carrier  must  provide  a  snfllcient  number  of. 

carrier  must  carry  luggage  in  same  vehicle  with  passengers 
See  Carrier. 
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325 
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372 
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420 
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368 
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353 
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353 

1930 
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606 

856 

184 
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343 
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VENDOR : 

lien  of 

ib 

when  deemed  to  waive  lien 

extent  of  lien  of 

VESSEL :    See  Ship. 

VESTED   INTEREST: 

defined 


VIGILANT : 

preference  given  to  the 


VOLUNTARY  DEPOSIT:    See  Dbposit. 

VOLUNTARY  TRANSFER :    See  TnARsrER ;  Gift. 

VOYAGE : 

owner  of  ihip  for,  liable  for  repairs  and  supplies., 
power  of  shipmaster  daring 

ib 

ib 

iosured,  how  determined 

deviation  from,  defined 

deviation  from,  when  proper 

deviation  from,  when  improper 

deviation  from,  effect  of,  on  insurance 

See  Ship. 


WAGES : 


of  minor,  when  may  be  paid  to  him 

of  seamen,  when  begin..... 

of  seamen,  depend  on  freightage,  when 

of  seamen,  depend  on  freightage,  when  not 

of  seamen,  when  voyage  is  broken  up. 

of  seamen,  when  wrongfully  discharged,  etc 

of  seamen,  when  prevented  from  rendering  service... 
of  seamen,  when  personal  representatives  entitled  to. 

of  seamen,  not  to  be  lost  by  special  agreement. 

of  seamen,  lien  for 


8050 
3046 
3047 
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694 
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WAGON  ROAD  CORPORATIONS: 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts. 

prerequisites  to  filing  articles  of  incorporation 

three  Commissioners  to  act  with  surveyors 

survey  and  map  to  bo  filed  and  approved  by  Supervisors., 

tolls,  etc.,  to  be  collected 

penalty  for  taking  unlawful  toll 

no  toll  to  be  charged  on  public  highways 

rates  of  toll  to  be  posted  over  gate 

toll-gatherer  may  detain  person  until  toll  paid 

toll-gatherer  not  to  detain  person  unnecessarily 

penalty  for  avoiding  tolls 

penalty  for  trespass  on  property  of , 

when  capital  is  repaid,  tolls  to  be  reduced... , 

may  mortgage  and  hypothecate  property , 


WAIVER 


of  private  rights  allowed , 

of  objections  to  offer  of  performance. 
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WAIVER  :     (  Continued. ) 

of  option  as  to  delivery  of  gooda 

of  oommuDioaUon  in  insuraDce 

of  notice  of  sale  of  pledged  property 

of  demand  by  pledgeor  or  debtor 

of  presentment  and  notice — 

of  protest •; 

of  provisions  of  this  Code  by  stipulation  between  parties 

WALL: 

rights  of  using,  as  party  wall,  an  easement ^ 

WAR: 

dissolves  partnership,  when •  

WARD: 

defined • 

rules  for  awarding  custody  of. 

release  of  guardian  by .<*•••• 

WAREHOUSEMAN :    See  Stobaob. 

WARRANTEES : 

lineal  and  collateral,  abolished. — ••• 

WARRANTY : 

covenant  of,  runs  with  the  land 

covenant  of,  executory  contract  binds  seller  to  insert 

defined 

none  implied  in  sale,  except 

of  title  to  personal  property 

on  sale  by  sample 

where  buyer  relies  on  seller's  judgment 

by  manufacturer 

ib : 

ib 

of  goods  inaccessible  to  buyer 

of  trade  marks 

of  other  marks  on  goods 

as  to  sale  of  written  inutrnment. 

of  provisions  for  domestic  use 

as  to  sale  of  good  wilL 

on  judicial  sale ••• 

effect  of  general 

right  of  buyer  to  inspect  goods  on  sale  with 

right  of  buyer  to  rescind  in  case  of  breach  of. 

implied,  of  money  exchanged 

implied,  in  authority  to  agent  to  sell  personal  property 

of  authority 

agent  has  power  to  givo 

auctioneer  has  power  to  give .'. 

implied  in  negotiable  instrument 

damages  for  broach  of,  of  quality  of  personal  property 

damages  for  breach  uf,  of  title  to  personal  property 

damages  for  breach  of,  of  agent's  authority 

In  Inbcrancb : 

may  be  express  or  implied 

no  form  necessary  to  constitute • 

when  express,  must  be  in  policy 

may  relate  to  past,  present  and  future 

express,  defined 

08  to  future,  defined 

fulfilment  of,  when  excused 

violation  of  material,  avoids  policy 
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"WARRANTY  :     {(hntinued.) 

violatioD  of  immaterial,  does  not  prejudice 

▼ioIatioD  of,  without  fraud,  effect  of. 

may  bo  qualified  by  representation,  when 

Murine  : 

implied,  of  seaworthiness 

implied,  when  complied  with 

ib 

implied,  to  what  extends 

implied,  as  to  different  parts  of  voyage 

implied,  delay  in  repairing,  breach  of. 

express,  of  neutrality,  etc.,  effect  of 

WATER : 

right  of  taking,  an  easement 

right  of  receiving  and  discharging  on  land,  an  easement 

right  of  owners  as  regards 

natural  flow  of,  not  to  be  prevented 

boundaries  by 

WATER  AND  CANAL  CORPORATIONS : 

may  be  formed 

articles  of  incorporation  tu  state  what  additional  facts... 

prerequisites  to  filing  articles  of  incorporation.^ 

may  obtain  contract  to  supply  city  or  town 

duties  of. 

rates  to  be  fixed  by  Commissioners 

right  of  way 

to  build  and  keep  bridges  in  repair 

WAYS: 

boundaries  by t 

what  title  to,  passes  by  transfer  of  land  bounded  by 

See  Right  of  Wat. 

WEAKNESS  OF  MIND: 

unfair  advantage  taken  of,  renders  contract  voidable 

ib 

WESTERLY : 

defined..... , 

WHARF  CORPORATIONS :    See  Bbidob  CoRPORAnoifS. 


WIDOW 


WIFE : 


legacy  to,  when  chargeable  with  debts  of  testator 

interest  on  legacy  to,  when  accrues 

See  WiF£ ;  SuccBsaiosr. 

abduction  of,  forbidden 

must  abidu  by  husband's  reasonable  selection  of  residence 

on  refusal  so  to  do  she  commits  desertion 

if  place  is  unfit  and  she  refuses,  husband  commits  desertion... 

neglect  of  husband  to  provide  for,  is  ground  for  divorce 

may  be  granted  alimony  on  divorce 

ib 

ib 

when  allowance  may  he  withheld  from , 

when  phall  support  husband  out  of  her  property 

legiiimacy  of  i^isne,  where  divorce  granted  for  adulti^ry  of 

separate  property  of. 
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2011 

456 

2612 

456 

2675 

451 

2681 

464 

2682 

464 

2682 

•464 

2684 

464 

2685 

464 

2686 

465 

2688 

465 

801 

176 

801 

176 

817 
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817 

179 

830 

180 

286 

61 

291 

65 

292 

65 

548 

127 

549 

127 

549 

127 

550 

128 

551 

128 

831 

181 

1125 

232 

1567 

311 

1575 

313 

221 


1361 

276 

1369 

277 

48 

13 

104 

27 

104 

27 

105 

27 

106 

27 

136 

36 

137 

35 

1.39 

35 

142 

35 

144 

36 

146 

36 

162 

38 
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WIFE:     {Continued.) 

inTeiitory  of  separate  property  of. 

effect  of  failing  to  enter  personal  property  o^  in  inventory 

earnings  of,  not  liable  for  debts  of  hosband 

earnings  of,  when  living  separate,  separate  property 

hnsband  not  liable  for  debts  of,  contracted  before  marriage..... 

not  liable  for  debts  of  husband 

property  of,  liable  for  her  own  debts 

not  allowed  estate  in  dower • 

support  of «... 

husband  not  liable  for  her  support  if  she  abandons  him 

power  of,  as  sole  trader 

husband  not  bound  to  support  children  of,  by  former  marriage 

consent  of,  necessary  for  husband  to  adopt  child 

must  join  husband  in  disposing  of  homestead 

disposition  of  common  property  in  case  of  death  of» 

duress  or  menace  of,  avoids  contract  of  hnsband,  whenM»..— . 

ib 

See  Marriaqb  ;  Diyorck  ;  Mabribd  Womah  ;  Hub- 

BAND  AND  WiFB. 


WILL 


when  person  of  unsound  mind  may  make. 

future  interest  may  pass  by 

power  to  dispose  of  property  by,  how  executed. 

power  to  dispose  of  property,  when  cannot  be  executed  by 

power  in  trust  created  by,  how  executed 

liability  of  persons  acquiring  property  by 

effect  of,  upon  gift 

who  may  make 

insane  person  incompetent  to  make 

procured  by  fraud,  etc.,  may  be  denied'probate.... 

revocation  of,  obtained  by  fVaud,  etc.,  void 

married  woman  may  dispose  of  her  separate  property  by 

what  may  pass  by 

who  may  take  by 

written,  how  executed 

witness  to,  must  state  residence 

coigoint  or  mutual 

competency  of  subscribing  witness  to 

conditional « 

gift  by,  to  subscribing  witness,  when  void 

creditors  competent  witnesses  to 

witness  to,  when  entitled  to  devise  by 

made  in  other  State,  valid 

void,  unless  duly  executed 

subsequent  change  of  domicile  does  not  affect..«> 

effect  of  codicil  on 

power  to  devise,  how  executed  by  terms  of.... 

includes  codicils 

execution  and  construction  of  prior,  not  affected  by  the  Code. 

mortgage  on  property. devised  by,  how  satisfied 

child  boro  after  making  of,  takes  certain  share 

children  unprovided  for  by,  when  may  succeed 

share  of  child  born  after  making  of,  out  of  what  portion  taken 

death  of  devisee  before  testator 

ib 

ib : 

devises  of  land  in,  how  construed 

subsequently  acquired  title  passes  by 

change  of  interest  by,  does  not  affect  insurance 

Interpretation  of: 

according  to  intention 

to  be  confined  to  written  will 
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174 
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175 

40 

176 
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40 

177 

40 
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41 

181 

4i 

183 

41 

188 

43 
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47 
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263 
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383 
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34 

9 

699 
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191 

902 

191 

937 
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233 
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1270 

260 

1271 

261 

1272 

261 

1272 

261 

1273 

261 

1274 

261 

1275 

261 

1276 

261 

1277 

363 

1278 

363 

1279 

263 

1280 

263 

1281 

363 

1281 

363 

1282 

363 

1283 

263 

1284 

263 

1285 

363 

1286 

363 

1330 

371 

1.376 

27T 

1375 

277 

2940 

501 

1305 

367 
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367 
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367 
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368 

mz 

373 

nu 
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Page. 


WILL:     {Gontiuued,) 

rales  of,  to  be  obseired 

several,  to  be  taken  together •— .- 

all  parts  to  be.oonsidered  in «. 

latter  part  controls 

distinct  olanse  not  affected  by  indistinct 

in  ease  of  ambigiuity  or  doubt • 

words  to  be  taken  in  ordinary  sense 

words  to  receive  operative  construction 

teehnioal  words.... ^ 

technical  words  not  necessary -.. 

to  avoid  intestacy 

of  devise,  etc.,  of  real  property,  etc 

of  devise  of  residue  of  real  property 

of  devise,  as  referring  to  time  of  death 

of  devise  or  bequest  to  a  class 

of  words  of  donation  and  limitation.. 

of  directions  for  conversion 

by  what  law  governed 

Bnvocation  of  : 

procured  by  fraud  may  be  annulled. 

of  mutual  will  may  be  effected 

made  in  other  State,  valid 

void  unless  duly  executed 

subsequent  change  of  domicile  does  not  sffect 

of  written  will , 

evidence  of. 

by  obliteration , 

of  duplicate ,„., 

by  subsequent  will , 

subsequent,  does  not  revive  prior  will 

by  marriage  and  birth  of  issue... 

by  marriage  of  testator , 

by  marriage  of  testatrix 

eontract  to  sell  property  disposed  of  by  will,  is  not 

encumbrance  on  property  disposed  of  by  will,  is  not 

conveyance,  when  is 

conveyance,  when  is  not.. 

revokes  codicils.. 

provisions  relating  to,  apply  to  what  wills 

NUNCUPATIVB  : 

how  executed 

requisites  to  make  valid.. 

proof  of« 

probate  of 

need  not  be  in  writing 

WITNESS: 

testimony  of,  when  privileged. 

name  of,  to  marriage  ceremony,  to  be  indorsed  on  certificate... 

not  necessary  to  validity  of  real  instrumente 

recording  of  instrumente  proved  by  other  than  subscribing.... 

oatfi  of  credible,  necessary  in  teking  acknowledgmente 

interpreter  may  be  employed  for  foreign 

subscribing,  to  be  personally  known  to  officer  taking  proof..... 

subscribing,  shall  prove,  what 

subscribing,  handwriting  of,  when  may  be  proved 

subscribing,  evidence  of,  to  prove,  what.. 

to  will  necessary ,.,„ 

ib 

to  will,  duties  of , 

to  will,  cannot  take  under  will ...„ 

to  will,  when  may  take  as  much  under  wUl  as  by  suoeession.. 
See  SviDBNCB. 
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WORDS : 

Interpretation  of: 
doubtful • 

ib , 

to  be  taken  in  ordinary  sense 

ib 

tecbnioal,  not  necessary  in  will.... • 

to  receive  operative  construction  in  will 

teobnioal,  how  construed 

ib 

to  be  given  some  meaning  if  possible.. 

in  will,  to  what  time  refer 

of  donation  and  limitation  in  will 

bow  used  in  the  Code 

See  Dbfikitioms  ;  Ihtbrprbtatioms. 

WORDS  OP  INHERITANCE : 

not  necessary  to  pass  a  fee 

ib 

conslYuction  of 

WRECK:    See  Shipwreck. 

WRITING : 

consent  to  apprenticeship,  to  be  in 

trusts  in  real  property  must  be  in 

execution  of  power  to  be  by  instrument  in 

ownership  of  private  communications  in •• 

transfer  may  be  made  without,  when • 

transfer  in,  called  grant 

transfer  of  real  property  must  be  in..... 

instruments  in,  prima  facie  import  consideration.... 

transfer  of  what  personal  property  to  be  in 

will  in,  how  executed 

nuncupative  will  need  not  be  in • 

non>negotiable  instrument  in,  transferable.... 

debtor,  on  payment  of  debt,  entitled  to  receipt  in *. 

debtor  may  be  released  by  release  in 

what  contracts  must  be  in • 

contract  prevented   by  fraud  from  being  put  in,  may  be 

enforced,  when 

supersedes  oral  negotiations  concerning  contract 

contract  in,  takes  effect,  when 

contract  in,  how  far  disregarded,  when  erroneous 

intention  of  parties,  when  ascertained  from 

in  contract  controls  printed  parts «...•. 

contract  in,  how  altered -^ 

authority  of  agent  to  execute  executory  real  instrument  to 

be  in 

implied  warranty  on  sale  of  executory  instrument  in 

carrier's  obligations  not  altered  except  by  agreement  in 

guaranty,  when  must  be 

real  mortgage  must  be  in 

power  of  attorney  to  execute  personal  mortgage,  must  be  in... 

WRONG : 


ho  who  consents,  suffers  no 

no  one  can  take  advantage  of  his  own 

remedy  for  every 

law  does  not  interpose  between  parties  equally  in. 


WRONGS: 


minors  and  persons  of  unsound  mind  liable  for. 
damages  for 
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YEAR: 

defined  

Y 

1917 
3581 

862 

ib 

607 

NOTE. 

There  are  two  modes  of  indexing : 

Firtt — A  scientific  index  for  the  profession  alone — an  index  to  tubjects  more  general — 
covering,  perhaps,  a  third  of  the  space  of  the  present. 

Second — A  more  popular  or  elaborate  index,  with  a  greater  particularity  of  subjects ; 
ample  sub-headings,  with  repetitions,  making  sub-headings  principal  headings,  in  their 
appropriate  places  in  the  alphabet. 

The  latter  mode  has  been  adopted,  as  it  was  deemed  important,  at  least  for  the  first 
publication,  to  famish  the  most  ample  facilities  for  all  to  ascertain  the  contents  of  the 
Code. 

The  pressure  of  labor  on  the  Commission  has  necessitated  the  turning  over  of  the  index- 
ing to  a  clerk.  The  urgency  for  the  binding  of  the  Civil  Code,  before  the  meeting  of  the 
Legislature,  has  required  the  most  vigorous  prqsecation  of  the  work  on  the  index  beyond 
the  nsual  hours  of  labor,  and  has  precluded  its  examination  by  the  Commission,  as  well  as 
any  review  by  its  author.  The  Bar  will,  therefore,  please  extend  t-o  it,  if  found  defective, 
the  indulgence  which  the  circumstances  seem  to  justify. 


The  mode  of  citation  of  this  Code  is  :    Cal.  Civ.  Co.,  Sec. 


A^ 
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